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GENERAL INDEX 
HIGH COURT 


ARBITRATION ACT (X OF 1940), sections 14, 17— 
Suit for declaration of title, injunction etc.,—Plaintiff 
alleging encroachment by the first respondent on land 
by side of his house and extending construction of 
wall into his land—First respondent disputing title 
to the land and setting up award of arbitators on 
a reference by both the parties as estopping plaintiff 
—Award neither registered nor filed into Court under 
sections 14 and 17 of the Arbitration Act—Effect — 
Courts below finding title in favour of plaintiff, the 
lower appellate Court holding however the plaintiff 
bound by the terms of the award—Appeal to High 
‘Court—Award held conclusive upon the merits of 
the controversy submitted ws 47 


-———Section 34—Supply of cotton by plaintiff to 
defendants—Payment made by defendant by cheques 
—Out of five cheques issued three cheques dishon-~ 
oured—Suit by plaintiff to realise the proceeds of 
the three disbonoured cheques —Defendants filing 
application under section 34° of the Arbitration Act 
—Defendants contending that contract for supply of 
‘cotton was subjeet to the bye-laws of the East India 
Cotton Association Ltd., Bombay—Suit stayed by 
trial Court—Appeal by plaintiff—Suit held to be on 
dishonoured cheques—Section 34 of the Arbitration 
Act held inapplicable we 216 


BANKING REGULATION ACT (X OF 1949)— 
Nationalised Bank- Functioning under the Banking 
Regulation Act, subject to the control of the Reserve 
Bank of India—Rates of interest charged, if within 
the scope of Usurious Loans Act ww. 238 


‘CIVIL PROCEDURE CODE (V OF 1908), section 
11—Principles of res judicata—Applicability—Suit for 
recovery of money advanced to defendant—Suit filed 
in Court «of Smal] Causes, Madras—Plaint referring 
to promissory note by defendant for the amount— 
Note insufficiently stamped—Suit dismissed—Appeal 
to new Trial Bench by plaintiff—Bench holding suit 
maintainable as filed on the orginal cause of action 
and remitting suit to trial Court for trial on merits 
—Suit decreed—Appeal by defendant to new Trial 
Bench—Bench holding defendant had not borrowed 
and suit was not maintainable—Subsequent new Trial 
Bench has no jurisdiction to reopen earlier conclusion 
—Judgment tater partes —Principles of res judicata 
—Scope 115 


—-— Section 11— Res judicata—Scope and appli- 
cability—Three suits involving common question 
regarding trusteeship of atemple—Suits tried together 
—Common judgment rendered—One_ of the suits 
{Plaintiff-appellant’s suit) dismissed—Three separate 
decrees drawn up—Appeal to the lower appellate 
Court only against decree in plaintiff’s suit—Appeal 
allowed but on second appeal to High Court appeal 
remanded for fresh consideration on merits—Appeal 
dismissed by lower appellate Court—Second appeal 
to High Court—Objection raised regarding the main- 


C. P. CODE (1908)—(Contd). 


tainability of the appeal as barred by res judicata 
due to the decrees in the other two suits having 
become final—Objection upheld 362 


———Section 47—‘Court executing the decree”— 
Not signifying only a Court seized of an application 
for execution of a decree at the instance of the 
decree-holder—Pendency of execution petition, not a 
condition precedent »» 300 


332 





Section 51—Scope and applicability 


——Section 144—Restitution—Suit on behalf of 
trust by respoadent for recovery of arrears of rent 
—Suit decreed by lower Courts—High Court in second 
appeal granting stay on condition of deposit of arrears 
and future rent at a certain rate—Deposit made 
accordingly—Respondent’s locus standi as trustee 
ultimately negatived in second appeal—Application 
by tenant for restitution—Proper order to be passed 





ooo 2 
Sections 151 and Order 7, rule 10—Return of 
plaint—When to be ordered , we 443 


———Order 8-A—Suit on promissory note—Plea of 
discharge by defendant by way of payment to father 
of the promisee—Application to implead father 
as third party—Maintainability—Order directing im- 
pleading sustained we 296 


~ 


———Order 21, rule 12—Application for enquiring 
into mesne profits—Plaintiff taking possession of 
all the properties covered in the suit—Period of 
limitation—A pplication filed beyond three years, hejd 
barred by limitation—Right to apply—When accrues 

o- 461 


——Order 21, rules 15, 19—Execution—Set-off— 
Petitioner’s decree for owelty against first respondent 
for Rs. 7,50@—Respondents 1 to 6 having a deeree 
for costs for Rs. 3,588. !7 p. against the petitioner 
~—Respondents’ petition for executing of their decree 
for costs—Petitioner’s plea for _ set-off—Rejection of 
request by executing Court—Revision—Set-off omn 


———Order 21, rule 63—Guardian ad litem—Appoint” 
ment Of person with adverse interest—-Propriety and 
effectiveness of representation—-—Minor how far bound 
—Decree against minor's father and minor—Court- 
auction sale of property in execution—Guardian 
ad litem filing claim pecition putting, forward facts 
prejudicial to minor—Petition dismissed—No further 
steps taken —Minor not properly represented in the 
proceedings—Guardian ad litem not acting in good 
faith—Present suit on the samecause of action— 
Whether maintainable vee 


——— Order 21, rule 90—Execution—Upset price— 
Application for reduction of—Omission to issue notice 
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C. P. CODE—(1908)—(Contd). 


to judgment debtor—Irregularity in the publication 
falling within the scope of Order 21, rule 90, Civil 
Procedure Code (V of 1908) we 258 


——Order 23, rule 1 (3)—Scope and applicability 
—“Sufficient grounds”—Meaning—Failure of suit 
because of inability of plaintiff to prove his case, 
whether amounts to “‘sufficient grounds’—Suit for 
declaration dismissed—Appeal bv plaintiff— Appli- 
cation seeking permission to withdraw, the suit with 
liberty to file fresh suiton the same cause of action 
—Allegation that certain records could not be 
produced as they were in High Court ina pending 
matter—Application allowed—Plaintiff permitted to 
withdraw the suit, with Jiberty to file fresh suit on 
the same cause of action—Order set aside in teyiston 

a. 400 





(as amended by Act CIV of 1976), Order 23, 
rule 3 and section 74 (5) (iii) (a)—Applicability to 
proceedings initiated before amendment—Suit for 
directing deferdant to execute sale deed of suit 
property— Suit compromised—Compromise signed by 
plaintiff and his advocate—Defendant’s advocate also 
signed compromise—Compromise directing plaintiff 
to pay a certain sum of money on or before a 
particular date, in default whereof suit to stand dis- 
missed—Plaintifi depositing amount in time—Execu- 
tion of decree sought—Defendant challenging velidity 
of the compromise as not binding on him for want 
of his signature—Executing Court dismissing petition 
holding the decree to be not executable—Revision 
to High Court—Powers of counsel to compromise 


case ++ 327 
———Order 4, Rule 21!—Rationale behind the 
provision we 148 


CONSTITUTION OF INDIA (1950), Articles 14, 19, 
46, 39 (b) and (c), 51 (c) we 62 
—-—Articles 14, 19, 74 (2), 122, 254 (2) and 
Schedule VII, List Il, Entry 18 and List, III, Entries 
6 and 7—Tamil Nadu Buildings (Lease and Rent 
Control) Act falls under Entries 6 and 7 of List 


1ll and not under Entry 18 of List III wwe 174 
——~Articles 26 and 226 . 221 
———Article 226 30, 93, 98 

303, 381 
—~—- Articles 226 and 14 278 


——-—Articles 311 (1) and 320 (3)—Temil Nadu Civil 
Services (Disciplinary Proceedings) Rules (1955), rules 
9 and 10 (6)—Disciplinary proceedings against a 
Government servant—Dismissal ordered ~Recommen- 
dations made by the Chief Engineer and the Public 
Service Commission . used against delinquent—Delin- 
quent having po knowledge—Non-serviceof the 
recommendations—Effect—-Whether dismissal liable 
tobe set aside—Enquiry against a delinquent—Proce- 
dure to be followed we “250 


———Article 311 (2)—Termination of service on 
ground of unsuitability—Not by way of any punishment 
—Termination not vitiated we 346 


_date of scheme 


CONTRACT BY MINOR—Void—Mortgage by minor 
—Void transaction we 314 


CO-OWNERS—Advetse possession against—Mere 
possession however long not tantamount ouster— 
Non-participation in income also cannot simply ouster 

ww» 367 


DECREE PASSED AFTER ENACTMENT OF THE 
AMENDING ACT, VIII OF 1979—Whether judg- 
ment-debtor can ask for the amendment of decree 
under section 19 (2) of Act IV of 1938 ow 18 


DEED—Construction—Document described as known 
—Tenure of property, Sreepandaravaka Demise 
whether r:deemable or irredeemable—Test—IJntention 
of parties determining factor we 151 


———Construction—Release by benamidar of his 
interest in property—Effect of—Expression ‘nominee’ 
used in plaint referring to releasor whether means 
benamidar we 53 


———Derd of dedication—Construction—A bsolute 
dedication or creation of charge only—Document in 
question held to bea wakf = 196 


DOCUMENT—Construction—Agricultural lands in- 
cluding garden with coeoanut trees—Lease or leengo 
5 


EASEMENTS ACT (V OF 1882), section 52 290 


EMPLOYEES’ PROVIDENT FUNDS AND MIS- 
CELLANEOUS PROVISIONS ACT (XIX OF 1952), 
section 1 (5)—Establishment—Integrity split up into 
two—Persons employed falling below twenty— 
Whether such split up establishment individually 
attract the provisions of the Act to be deiermined 

435 


EMPLOYEES’ STATE INSURANCE ACT (XXXIV 
OF 1948), sections 2 (12), 44, 45, 45-A and46-B— 
Factory jn question a partnership concern—Partners 
receiving remuneration—Whether partners are em- 
ployees coming under the definition of section? (12) 
of the Employees’ State Insurance Act (XXXIV of 
1948), and entitled to the benefits under the Act ... 9 


——-— Section 2 (22) and 75—‘Wages’’—Definition — 
Workmen in a factory—Payment to workmen under 
inceative scheme — Night shift allowance pata—Scheme 
arrived in pursuance of settlement between manage- 
ment and workmen—Payment made part of the contract 
of employment—Effect—Contribution Jeviable from 
126 


———Pondicherry Co-operative Societies Act (1972), 
sectioa 38—Reg'stered Co-operative Society of 
weavers—Society engaged in manufacture of clothes 
— Workers shareholders of ths seciety—Workers 
if “employees” of the Society— Provisions of the 
Empioyees’ State Insurance Act, if applicable ... 269 


EVIDENCE ACT (LOF  1872)—Certain docu- 
ments enumerated can be taken judicial note of, but 
not other documents ~ 301 


— ——Prattice—Document marked by consent—Cou 
not obliged to look into the contents—Documen; 
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EVIDENCE ACT (1972)--(Contd). 


to be proved in accordance with Indian - Evidence 
Act—Marking without proving impermissible .. 303 


282 





——Section 116—Scope 
FOREIGN EXCHANGE REGULATION ACT (VII 
OF 1947), section 5 (1) (aa)—Department’s failure to 
prove the charge as originally framed—Alteration of 
charge by the Appellate Board—Prejudice to person 
charged—Alteration of charge held to be without 
jurisdiction 384 


———Section 5 (1) (aa)—Foreign Exchange Regula- 
tion Act (XLVI of 1973). scction 9 (1) (b)—Receipt 
of monies from person in India under instructions 
from person resident abroad throvgh bank drafts in 
September, 1973 and February, May, 1974—Person 
receiving charged with violation of section 5 (1) (aa) 
of 1947 Act and section 9 (1) (b) of 1973 Act res- 
pectively—Show cause notice issued under 1947 Act 
in the case of September, 1973 receipt and under 
1973 Act in the case of 1974 receipts—Receipts 
admitted and ignoranc: of law plead—Penalty imposed 
—Appeal to High Court—Pleas that action in respect 
of September, 1973 receipt should be only under 
the 1973 Act and that the 1974 receipts were not 
violative of section 9 (1) (b) in view of the Explana- 
tion to section 9 (1) (b)—Pleas tejected—Scope of 
Explanation to section 9 (1) (b) we 59 


———Sections 5 (1) (aa), 5(1) (c) and 19 (E)—Foreign 
Exchange Regulation Act (XXVI of 1973), section 
81—Genera] Clauses Act (X of 1897), section 6— 
Offence committed when the Foreign Exchange Regu- 
lation Act, of 1947 was in force—Provision of 1947 
Act could be invoked as if the Foreign Exchange 
Regulation Act, 1973, has not been passed—Preliminary 
investi gation—Statements taken by officers subordinate 
to the Director of Enforcement—Not violative of 
section 19 (E) aa 359 


INDUSTRIAL DISPUTES ACT (KIV OF 1947), 
section 11-A —Misconduct and disobedience by work- 
man—Workman dismissed—Labour Court awarding 
retrenchment compensation to workmen—Management 
challenging award of retrenchment compensation 
under Article 226 of the Constitution—Petition dis- 
missed—Appeal by management—Award of Labour 
court quashed 303 


INTERPRETATION OF STATUTES— Courts cannot 
add words—Law tobe interpreted as it is—Rent 
Control Act, a special legislation—Should be inter- 
preted strictly - 333 


—-——Intention of Legislature to be gone inio in 
case Of ambiguity in the wording of lhe section— 
Subsequent events can be taken into account to monid 
relief claimed in the suit—No conferring jurisdiction 
on Court which it did not on the date of institution 
of suit 443 
JENMIKARAM PAYMENT (ABOLITION ACT (I 
OF 1961)—Grantof patta to demisee—Effect ... 151 


JURISDICTION—Court having no jurisdiction can- 
not pass a valid decree or order” notwithstanding 
consent— Suit based on void mortgage—Decree passed 
in such said non est in law—Sale by Court of 
preperttes of persons not patties to proceedings— 


JURISDICTION---( Contd). 


Decree and sale a nullity—Could be disregarded with-- 
Out being set aside - Collusive and fraudulent procee- 
dings, differente explained oe 314 


LAND ACQUISITION ACT (I OF 1894). section 
9, 18 and 25(b)—Acquisition of land for modernisa- 
tion of a channel scheme—Land partly thope and 
partly diy—Award passed valuing thope and dry 
lands uniformly—Eatent of land over which—cocvanut 
trees stand not separately determined—-Separate com- 
pensation for cocoanut trees apart trom the value 
of the land acquired not permissi ble—15 years yield 
may be taken for determination of the capitalised 
value of the thope 390: 


—Sections 9 (1) and 10—Enquiry held ona 
Public Holiday—Enquiry whether incompetent ...111 





—— Sections 9 (3), 10, 12 (2) and 45 (3)—Wiifer 
and perverse failure to serve statutory notices— 
Effect on award passed- Proceedings cannot be charac- 
terised as bona fide—Award liable to be quashed 


———Section 25(2)—No claim made for severance 
or loss of earnings in the reply to section 9 notice 
—Reference in earlier letter to compensation pay 
able under these heads of severance as well as loss 
of earnings—Claim not barred under section 25 (2): 


390 


LIMITATION ACT (IX OF 1908), Article 136— 
Scope and applicability—Decree giving option to 
decree-holder to recover possession of concerned 
property. on failure to pay the prescribed amount of 
paddy for three years—Limitation for exercise of 
Option, when starts wo 5I 


LIMITATION ACT (XXXVI OF 1963), section 5— 
Service agreement between school management and 
teacher—No provision for applicability of section 5 
of the Limitation Act to appeals against orders of 
school management- Appeal to the Appellate Autho- 
rity filed by teacher beyond period prescribed in 
Clause 10 of the agreement—Apreal held not compe- 
tent 378: 





Section 5—Sufficient cause—Meaning—Appeal 
in lower Court—Heard and decided in the absence 
of the petitioner— Application to set aside ex prate 
determiration of appeal dismissed—Appeal to High 
Court therefrom dismissed—Seeond appeal to High 
Court against ex parte judgment and decree— Delay 
of 285 days in filing second appeal—Period of time 
covered by the petitioner's proceedings, under Order 
41, rule 2), Civil Procedure Cede, if caa be conside- 
red—Delay cendoned 148 


———Sections 5 and 14—Respondent filing writ peti 
tion—Petition allowed on 15th July, 1980—Appli- 
cation preferred for1eview of the order filed on tst 
October, 1980~Appl.cation dismissed on 7th August 
1981—Appeal against order in writ pe‘ition filed 
thereafter on lith September, 1981, with a petition 
to condone delay in filing the appeal—Delay of 390 
days in filing eppeal—Time taken in prosecuting 
review application and for obtaining copy of orde- 
therein if deductible—Delay between date of dismissal 
of review application and filing of appeal not ex- 
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LIMITATION ACT (1963) (Contd). 
plained— Delay not condoned—No sufficient canse.. 
1 


2 


———Section 6 and Schedule I, Articles 59 and 113 
—Suit to reopen a partition made on 11th Septem- 
ber, 1953—Partition deed registered—Suit filed on 
8th April, 1975. more than 3 years after first plain- 
tiff became major—Limitation to be reckoned from 
the date when the facts became known—Suit held 
ibarred—Article 113 applied regarding uana 


.——— Articles 36 and 37 . 169 


———Article 124—Right of management of a Darga. 
Decree of Court in CS. No. 116 of 1909— 
Decree providing for division between two brothers 
each taking six months turn—Death one of brother 
—Sister not party to suit—Rights of female members 
vas heirs. to previous manager not claimed—Female 
‘members aware however of the decree—Sister’s right 
if barred by limitation—Suit by sister’s heirs claim- 
ing share in management—Acts of generosity shown 
:to them occasionally would not dilute ouster ... 203 


———Article 136—Judgment in second appeal delive” 
red on 14th September, 1966—Certified copy of decree 
dated 14th September, 1966—Signature of the Officer 
who signed decree bearing the date 29th October, 
1966—Execution of decree—Date of computation of 
‘the period of limitation—Date fixed at the top of 
decree alone to be taken into consideration .. 132 


——— Article 137—Scope and applicability .. 461 


MADRAS AGRICULTURISTS RELIEF ACT (IV 
OF 1938), as amended by (Tami! Nadu Act VIII of 
1973), section 8 (3) and Explanation I—Payments by 
-debtor stated in writing to be towards interest — 
Whether such payments could be re-appropriated 
‘towards principal ove 18 


‘MADRAS HINDU RELIGIOUS AND CHARIT- 
ABLE ENDOWMENTS ACT (XXII OF 1959), 
sections 6 (14), 23, 59, 105 (b)—Mutt—Head of 
‘Thiruvavaduthurai Mutt, nominating junior and 
-successor—Successor duly ordained—Notice issued 
by Commissioner, Hindu Religious and Charitable 
Endowments questioning fitness of the nominee and 
‘threatening disciplinary action—Writs of prohibi- 
tion and certiorari to quash the notice filed— 
Nomination of successor held to be not an adminis- 
-trative function—Nomination upheld—Commissioner’s 
jurisdiction to interfere negatived ow. 221 


———Sections 23 and 105 (b)—Scope and applicabi- 
lity « 221 


‘MADURAI CITY MUNICIPAL CORPORATION 
ACT (XV OF 1971), sections 2 (33), 236 and 258 
—Vinayakar Temple—Superstructure in Government 
Poramboke land—Notice by Corporation to remove 
the temple—‘‘Public —street’”—Definition—Govern- 
ment Poramboke, whether vests with the Corpora; 
tion eae 


MASTER AND SERVANT--Person already in 
service under contract—Subsequently appointed as 
probationary clerk in branch office—Services found 


MASTER AND] SERVENTS (Contd). 


unsatisfactory by branch manager though recom- 
mended for regular service—Services however ter- 
minated by Head office—Termination whether for 
extraneous reasons—Order set aside by Commis- 
sioner, Workmen’s Compensation—Legality — 346 


———School Teacher governed by service agree- 
ment—Issue of show cause notice to teacher by 
management to Memo. of charges—Teacher sub- 
mitted explanation—Teacher declining to be present 
for ora] enquiry—Services of teacher terminated 
by Committee—Order communicated to teacher— 
Appeal by teacher to the Chief Educational Officer 
beyond period of limitation—Appeal dismissed— 
Joint Director of Schoo! Education directing Chief 
Educational officer to consider appeal on merits— 
Order directing management to reinstate teacher— 
Appeal :by management to Director of School Edu- 
cation dismissed— Writs for mandamus and certiorari 
filed by management inthe High Court contending 
inter alia that the appeal preferred by the teacher 
was not maintainable as time-barred—Government 
order set aside as not being a speaking order— 
Government again passing order dismlssing appeal 
of the management—Management filing writ petition 
to quash the order raising also the question of 
limitation— Appeal by teacher dismissed 378 


MOTOR VEHICLES ACT (IVOF 1939), sections 
9, 47, 57,62 and rule 155-A (5) @i)—Rule only aid 
to considerations set out in section 47 (1) of the Act 
—Delegated legislation—No retrospective operation 
—Temporary permits only’ in stated cases and are 
not within the fold of rule 155-A (5) (W)  . 307 


——Section 64-B and Motor Vehicles Rules, rule 
155-A (2) (iv)—Scope and applicability san 104 


PONDICHERRY BUILDINGS (LEASEAND RENT 
CONTROL) ACT (V OF 1969) as amended by 
Act (VJII of 1980)—Civil Procedure Code (V of 
1908), section 115—Power of the High Court to 
revise the order made by District Judge exerci- 
sing revisional jurisdiction under section 25 of the 
Act—Bona fide requirement of landlady for own 
occupation—Landlady having joint interest in another 
building—Occupation along with others—Petition 
for eviction by landlady in respect of building 
exclusively belonging to her not precluded ~.» 273 


PONDICHERRY EXTENSION OF LAWS ACT 
(XXVI OF 1968), sections 3,4 and 5; Civil Proce- 
dure Code (V of 1908) under sections 45-A and 47—- 
Court-auction to realise money due, mortgage— 
‘Surenchere’ on 6th March, 1968 and subsequent 
sale ‘follo enchere’ on 15th March, 1972—Validity 
of sale chaJlenged—Introduction of Civil Procedure 
Code with effect from 5th September, 1968—French 
procedural] law or Civil Procedure Code provisions, 
which law applicable—Section 40f Act XXVI of 
1968 repealing French Code of Civi] Procedure— 
Effect < 199 


PONDICHERRY POLICE SUBORDINATE SER- 
VICES: (DISCIPLINE AND APPEAL) RULES (1958) 
-—Constitution of India (1950), Article 226—Discipli- 
nary, proceedings—Petitioner, a Head Constable work- 
iog as Wireless Operator attached to Police Radio 
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PONDICHERRY POLICE ETC. RULES (1958) SUCCESSION ACT (1925)—(Contd.). 


(Contd.) 


Station—Deputed to do bandobust duty—Petitioner’s 
complaint about his wireless set not working properly 
—Radio Supervisor requesting petitioner to report 
to receive a new set—Petitioner’s failure to report 
—Neglect to obey instruction—Disciplinary proceed- 
ing taken—Authorities impoing penalty—Rank of 
petitioner reduced—Appeal’ by petitioner dismissed 
—Writ of certiorari sought to quash the order— 
Order of the Disciplinary Authorities upheld—Peti- 
tioner’s attitude held to be “‘un-co-operative” ... 136 


PROVINCIAL INSOLVENCY ACT (V OF 1920)— 
Civil Rules of Practice, rules 163 and 165—Appli- 
cation by Official Receiver to draw out money de- 
posited in Court—Order of annulment of insolvency 
passed—Official Receiver whether has: locus standi 
to apply for withdrawing money deposited by tenant 
in respect of arrears of rent for period for which the 
estate vested with him «>» 460 


REGISTRATION ACT (XVI OF 1908), sections 17 
(1) (d), 49—-Lease, for yearly rent— Requirement ef 
registration—Agricultural lease in writing—Registra- 
tion essential—Non-registration attracts section 49 
of the Registration Act we 454 





> Section 77—Specific performance—Suit for— 
Sale deed executed in favour of plaintiffs by defen- 
dants 1 to 3—An ante-dated sale deed executed in 
favour of 4th defendant and registered—Possession 
given to the latter—Sub-Registrar refusing to register 
sale deed in favour of plaintiffs—Appeal not prefer- 
red—Subsequent suit for specific performance by 
plaintiffs, if barred we PA 


SPECIFIC RELIEF ACT RINII OF 1963), section 
42—Suit for declaration of title and injunction— 
Plaintiff out of possession of the disputed items of 
suit properties—Plaintiff not seeking recovery of 
possession—Suit cannot be maintained we 8 


STAMP ACT (II OF 1899), section 2 (10)—Property 
sold for Rs. 15,000 subject to an agreement for 
reconveyance for the same amount within 7 years 
~—Vendor enforcing the agreement within 7 years— 
Stamp duty payable—What is market value of the 
property on reconveyance—Sub-collector valuing the 
property at Rs. 1,54,520.75—Subordinate Judge hold- 
ing the value at Rs. 1,00,000—Revision to High 
Court—Held, market value of the property cannot 
exceed Rs. 15,000 ‘ibe 28 


———Sections 57 (1), 2(24) (c) and Schedule I, Article 
64—Stamp duty to be paid on instrument—Board of 
Revenue holding duty to be payable under section 
2 (24) (c)—Petition claiming duty as payable under 
Article 64—Petitioner filing writ petition against 
the order of the Board of Revenue—Petitioner direct- 
ed to ask fora reference under section 57—Duty 
of Revenue authority to refer to earlier decisions of 
the High Court in making reference oe 420 


SUCCESSION ACT (XXXIX OF 1925), section 21 
—Payment of rent to one of several heirs under autho- 
risation by all the heirs—Eviction petition by heirs 
of deceased owner qua landlords—Tenant relying on 
correspondence containing reference to will by decea- 


A (1982) 2 M.L.J.—E 


sed Owner and pleading that the eviction petition 
would not maintainable unless will have probated— 
Contention rejected we 85 


TAMIL NADU AGRICULTURAL LANDS 
(RECORD OF TENANCY RIGHTS) ACT (X OF 
1960) (as amended by the Tamil Nada Amending 
Act (XXXIV of 1972), section 16-A—Scope—Temple 
lands leased to R, defendant’s brother—Plaintiff, 
trustee of temple—Suit for injunction by plaintiff 
alleging possession through a surrender of suit lands 
under acompromise in eviction proceedings against 
R, and personal cultivation since then and P sett- 
ing up defendant to give him trouble—Defendant 
denying allegations and pleading bar of civil Court’s 
jurisdiction under section 16-A—Suit held to be main- 
tainable by the lower Courts and injunction granted 

= 57 


—High Court affirming conclusions 





— Section 16-A—Suit by a cultivating tenant in 
a civil Court—Relief of declaration and injunction 
prayed for—Suit not maintainable we 381 


TAMIL NADU AGRICULTURISTS’ RELIEF ACT 
(IV OF 1938), section 14 and Tamil Nadu Debt 
Relief Act, 1976 (President’s Act XXXI of 1976), sec- 
tion 4 (6)—Mortgage of proverty by two brothers— 
One mortgagor alone applying for relief under the 
Act—Officer’s order discharging entire loan and 
releasing the entire property in favour of the debtor 
—Order not sustainable we 142 


TAMIL NADU ARRACK (RETAIL SHOPS) RU 

(1981); rule 12—Sale of arrack—Only in ee slices 
permitted to be sold—If situation of shops is objec- 
tionable, no supply of arrack could be made .. 234 


TAMIL NADU BANKING REGULATIONS A 

(X OF 1949}—Tamil Nadu Chit Funds Act XIV of 
1961), section 3—Chit transaction conducted bya 
Banking Company—Liability incurred by subscriber— 
Suit by Banking Company—Debtor claiming benefits 
under Act XVI of 1976—Whether entitled to—Tami] 
Nadu Indebted Persons Temporary Relief Act (XVI 
of 1976), section 3 (h) (B) 117 


TAMIL NADU BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), as amended by 
Act (XXIII of 1973), section 2 (2)—Definition of 
building—Lease of vacant site for running automobile 
work-shop~ Wooden poles in the middle to support 
asbestos roof and open on all sides—Whether consti- 
tutes a ‘building’ 263 





Section 4 (4)—Fixation of fair rent—Scope and 
applicability—Open space appurtenant to the build- 
ing in the occupation of the tenant—Extent of such 
land to be taken into consideration 124 


—— Section 10—Petition by landlord for eviction 
of tenant on grounds of wilful default in payment 
of rent, bona fide requirement of premises for own 
occupation and denial of title by the tenant— 
Tenant inducted into possession of premises 
under deed by the landlord—Notices issued on 20th 
May, 1971, and subsequent dates by Government 
under section 7 of Madras Act III of 1905-—Tenant’s 
failure to bring them to landlord’s notice—Despite 
Act III of 1905 notices tenant paying rent till 23rd 
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T.N. BUILDINGS (LEASE AND RENT 


(CONTROL ACT (1960)—(Contd.). 


August, 1972—Payment of reht stopped thereafter 
and lJandlord’s title also denied—Tenant if estopped 
from denying title—Tenant’s action if bona fide— 
Rent Controller finding wilful default in payment 
of rent and ordering eviction Appellate Authority 
negativing landlord’s title and dismissing eviction 
petition—Revision to the High Court ee 282 


———Section 10 (2) (i)—Petition for eviction— Wilful 
default—Tenant Post Office—Post Office demanding 
advance stamped receipt before paying the rent arrears 
—Landlady refusing the demand—Post office with- 
holding payment—Petition for eviction by the land- 
lady—Eviction ordered by Rent Controller and con- 
firmed by Appellate Authority—Revision by tenant 
—Held, default was wilful—Revision dismissed 

` oo 82 


Section 10 (3) (a) (ii)—Petition for eviction— 
Additional accommodation required by landlord— 
Eviction ordered by Rent Controller and confirmed 
by Appellate Authority—Revision to High Court by 
tenant—Building found to belong to a temple—Build- 
ing exempt from purview of the Act XVIII of 1960 
under G.O. Ms. No. 2000, Home (Accommodation 
Control)—Point raised for the first time by the ten- 
ant before the High Court—Held exemption related 
to the purpose and not to the person—Landlord 
gions to approach civil Court under the ganara 
aw ow. 10 


———Section 10 (3) (a) (iii)—Bona fide requirement 
of non-residential building for landlord’s own use— 
Conditions for getting possession ow 85 





- Sections 10 (3) (a) (iii), 10 (3) (e)—Non-residen- 
tial building —Bona fide claim for own occuption— 
Order of eviction would normally ensue—The word 
‘requirement’ not used in section 10 (3) (a) (iii) or 
10 (3) (e)—The word ‘claim’ in section 10 (3) (e) 
cannot be equated with the word “require” 333 


——Section 10 (3) (c)—Scope and applicability— 
Landlords occupying ground floor of the premises 
—Carrying on business in the front portion and resid- 
ing inthe remaining portion of the ground floor— 
Tenant occupying first floor of the building—Let 
out for purposes both residential and non-residen- 
tial—Landlords filing petition for eviction for both 
residential and non-residential purposes—Allegation 
that son-in-law of one landlord, desired to set up 
a clinic—Landlords also desiring to set up indepen- 
dent business in the premises—Landlords therefore 
requiring additional accommodation—‘Additional 
accommodation” and “carrying on business’—Mean- 
ing—Landlords held not entitled to an order of 
eviction “we 393 


10 (3) (c) (iii) ow 85 





—— Section 


———Section 14 (1) (b)—Landlord filing petition for 
eviction for purpose of demolition and reconstruc- 
tion—Maintaijnability vee 298 


———Sections 18-A and 23—Interlocutory order 
passed by Rent Controller—Appeal whether main- 
tainable—Appointment of Commissioner to inspect 
building—-Nature of right «e. 340 


T.N. BUILDINGS (LEASE, AND RENT CON: 
TROL) ACT (1960)}—(Conid.) 


— Section 23 (1) (6)—Limitation Act (XXXVI 
of 1963), sections 5 and 29 (2)—Eviction order against 
tenant passed by Rent Controller—Appeal to Appel- 
late Authority—Delay in filing appeal—Application 
to condone delay—Section 5, Limitation Act—Ap- 
plicability we 406 


——Section 25—High Court—Exercising revisional 
jurisdiction—Powers i “ae 85 





———Constitutional validity—Not violative of Arti- 
cles 14 and 19 of the Constitution of India ee) 
as | 


———Statutory rent—Meaning of—Protection afforded 
under the Act—Petition by lessors for fixation of 
fair rent, if maintainable we 174 


———Suit by landlord iv civil Court for arrears of 
rent against tenant for period September, 1974 to 
November, 1976 decreed—Subsequent petition under 
the Act for eviction on ground of wilful default fora 
different period—Whether institution of civil suit 
for recovery of earlier drrears shows absence of in- 
tention to evict and precludes subsequent petition 
for eviction we 122 


TAMIL NADU CHIT FUNDS ACT (XXIV OF 1961)» 
sections 24 and 25—Suit for recovery of arrears of 
chit instalments under promissory note executed by 
defendants—Prized subscriber committing default in 
payment of future subscriptions witheffect from 23rd 
July, 1971—Foreman issuing lawyer noticg on 29th 
June, 1973—Notice acknowledged by the parties— 
Suit for recovery of arears filed on 20th July, 1975— 
Whether suit is barred under section 25 of the Act 
because of the absence of a notice demanding the 
whole amount as soon as first default occurred 

wa 169 


TAMIL NADU CITY TENANTS PROTECTION 
ACT (UI OF 1922), sections 9 and 21—Scope and 
applicability—Suit for possession by landlord—Tenant 
claiming benefits under the Act—Notice to quit issued 
by landlord invalid in lay—Notice mandatory—Non- 
compliance disentitles plaintiff from filing suit for 
possession—Application under section 9 by defendant 
not tantamount to waiver of notice toe 0 


TAMIL NADU CO-OPERATIVE SOCIETIES ACT 
(LIII OF 1961), sections 73, 100—Code of Civil Proce» 
dure (V of 1908), section 34—Arbitrator of Co-opera-+ 
tive Societies—Award passed—Can invoke section 34, 
Civil Procedure Code, for awarding interest—Aggrieve 
ed party to agitate against award of excess interest 
before appropriate forum—Question at execution 
stage not possible, without trying to set aside the same 
through appropriate proceedings ee 227: 


TAMIL NADU CULTIVATING TENANTS (PAY- 
MENT OF FAIR RENT (ACT (XXIV OF 1956) and 
Tamil Nadu Act (X of 1969), section 14—Petition for 
fixation of fair rent by tenant—Petition not accom- 
panied by certified extract of tenancy record—Rent 
Court dismissing the application on ground of tenancy 
not being proved—Tenant filing certified copy of 
tenancy record before the Rent Tribunal as addi- 
tional evidence—Tribunal accepting the evidence and 
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T.N. CULTIVATING TENANTS PAYMENT ‘OF 
FAIR RENT ACT (1956)—(Contd.) 

fixing fair rent—Procedure not in accordance with the 

provisions of the Act and the Rules—Order of the 

Rent Tribunal set aside we 344 


TAMIL NADU CULTIVATING TENANTS’ PRO- 
TECTION ACT (XXV OF 1955), section 3—Cultiva- 
ting tenant in arrears of rent—Eviction ordered—At 
time of admitting revision against the order tenant 
directed to deposit arrears—Compliance by tenant— 
Such compliance not a ground for setting aside the 
order of eviction sis 1 


———Section 3—Petition for eviction by landlord— 
Wilful default in payment of rent for four years— 
Tenant claiming adjustment—Plea of adjustment 
rejected by Revenue Court-—Tenant given three months” 
time to pay the arrears failing which the landlord 
could file execution petition—Revision to High Court 
by tenant—Tenant directed to deposit the arrears 
in the stay petition in the High Court—Tenant deposit- 
ing. the arrears — Tenant claiming condonation 
of delay in payment of arrears—Revenue Court’s 
giving time for payment combining it with order of 
eviction challenged as illegal—Order of Revenue 
Court held valid—Tenant held not deserving sympathy 


——-—Section 3 (4)—Eviction petition—Authorised 
Officer fixing 15th September, 1978, asthe date before 
which the tenant was directed to pay the rent arrears 
—Copy of the written order served on the tenant by 
post on 18th September, 1978—Contention of landlord 
that order was pronounced in open Court by Autho- 
tised Officer on 2nd September, 1978—Authorised 
Officer however, not required to pronounce orders in 
the open—Tenant not expected to do the imposible— 
Order set aside on revision by tenant oe 432 


———Section 3 2 (a)—Petition for eviction—Allega- 
tion of chronic default in payment of rent—Order to 
deposit arrears on or before 25th November, 1980— 
Tenant absent on 26th November, 1980—No* payment 
or deposit made—Revenue Court ordering eviction— 
Revision by tenant— Conditional stay granted—Condi- 
tion complied with—Effect—Ex parte order for evic- 
tion liable to be set aside—Matter to be considered on 
merits we 107 


Suit by tenant for permanent injunction—Right 
to pluck cocoanuts whether lease or licence—Benefits 
of the Tamil Nadu Cultivating Tenants’ Protection 
Act claimed—Claim as cultivating tenant whether 
tenable 7 a 290 





TAMIL NADU DEBT RELIEF ACT (XXXI OF 
1976), section 3 (0) (//)—“‘Having facilities for grow- 
ing one irrigated crop”—Meaning of oe 423 


—-~-—and_amending Act (II of 1972), sections 5 (2), 
5 (3) and 6—Borrowings under mortgage as; well as 
pronote—Borrower filing petition under the Act for 
wiping off entire debt on plea of being small farmer 
—Order by the Special Tahsildar granting relief and 
directing production of mortgage deed by creditor— 
Order confirmed on appeal—Writ petition to High 
Cottrt—Applicability and effect of the amending Act 
(I of 1979) h <.. 230 


T.N. DEBT RELIEF ACT (1976)—(Contd.) 

——~—(as amended by Tamil Nadu Acts XXXIX of 
1979 and V of 1980)—Constitutional validity and 
enforceability—Provisions, if violative of Article 14 
or 19—Declaraticn in section 2, that the Act is intend- 
ed to carry out the objectives of Article 46—-Effect 
Courts’ jurisdiction to examine if Act is violative of 
Article 14 or 19 not affected—Act can be sustained if 
its provisions serve purposes of Article 39 (b) and (c) 
—Validity of Act upheld m 62 


———Sections 4, 5and 6—Money decree in sult— 
Pendency of execution—Judgment-debtor approaching 
Tahsildar claiming relief under Tamil Nadu Act 
(XII of 1980)—Relief granted by Tahsildar—Appeal 
by-decree-holder to Appellate Authority dismissed— 
Decree-holder approaching High Court under Article 
226 of the Constitution—Held, Tahsildar has no 
power to grant certificate of discharge in respect of 
money claims pending before civi] Court—Constitu- 
tion of India (1950), Article 226 . oe 418 


———Sections 4, 12 ()—Amount advanced by credi- 
tor to debtor pending execution of mortgage 
deed — Mortgage transaction failing to 80 through 
—Amount advanced not price of the property pur- 
chased by the creditor from the debtors—Money 
claim—No jurisdiction in Tahsildar or the Appellate 
Authority to grant certificate of discharge—Question 
should be agitated before civil Court we 425 


———Section 5—Suit filed on a promissory note, 
decree obtained and executed against the debtor’s pro- 
perty before the coming into force of the Tamil Nadu 
Act (XIII of 1980)—Debtor filing application for 2 
certificate of discharge before the Tahsildar under 
secton 5 in‘respect of the same promissory note— 
Application dismissed by Tahsildar but on appeal, 
allowed by the Appellate Authority—Creditor filing 
a petition under Article 226 of the Constitution 
against the order of the Appellate Authority—Held, 
there was no subsisting debt on the date of the appli- 
cation for discharge—Order of the Appellate 
Authority quashed—Constitution of India (1950), 
Article 226 sa 437 


-—-——Section 6 (2) (c) (i)—Suit on mortgage— 
Defendant-debtor filing application before Special 
Tahsildar (Debt Relief), claiming benefit under 
the Act—Enquiry by Tahsildar—Debtor granted 
redemption certificate—Appeal by creditor to Reveeue 
Divisional Officer, dismissed—Writ petition question- 
ing jurisdiction of the Authorities to issue certificate 
—Writ petition allowed—Orderof the Authorities 
quashed we 375 


CIVIL PROCEDURE CODE (V OF 1908), section 47 
—Application by judgment-d2btor to declare decree- 
debt to have become wiped out—Application filed 
in execution Court—Maintainability an 300 


———Petition for arrest of judgment-debtor—-Plea of 
judgment-debtor being entitled tothe benefits of the 
Act—Duty of executing Court to discuss and record 
reasons in its order aa 332 


TAMIL NADU DISTRICT MUNICIPALITIES ACT 
(V OF 1920), section 82—Seope and applicability— 
Fixation of fair rent by the Municipality of any pre- 


8 ; GENERAL INDEX 


T. N. DISTRICT MUNICIPALITIES ACT (1920)— 


(Contd.) 
mises—Whether bound to follow the provisions con- 
tained inthe Rent Acts we 191 


TAMIL NADU INDEBTED AGRICULTURISTS 
(TEMPORARY. RELIEF) ACT (XV OF 1976)—Suit 
instituted during moratorium period—Institution of 
suits prohibited by Act during the period—Proper 
order to be passed in such sujts—Whether the suits 
are to be dismissed or stayed still the expiry of the 
period ve 443 


TAMIL NADU INDEBTED AGRICULTURISTS 

(TEMPORARY RELIEF) ACT (XIII OF 1980). sec- 
tion 12 (1)—Debt— Definition—-Decree for payment 

of balance of sale consideration is ‘debt’ for balance 

of sale price coming within exemption in section be 
1 ee 


TAMIL NADU INDEBTED AGRICULTURISTS 
TEMPORARY RELIEF) ORDINANCE (I OF 1975) 
—Civil Procedure Code (V of 1908), Order 21, rule 57 
—Attachment effected prior to the coming into force 
of the Ordinance - Whether automatically raised 


TAMIL NADU LAND ENCROACHMENT ACT (II 
OF 1905), sections 7 and 6 . 282 


TAMIL NADU LAND REFORMS (FIXATION OF 
CEILING ON LANDS) ACT (LVIII OF 1961), sec- 
tions 3 (34), 60, 68 and 71—Statutory tenant holding 
more lands than the ceiling limit on the notified date 
—Death of statntory tenant in 1971—His two sons 
taking over the leasehold lands of their father— 
Crucial date deciding the ceiling limit is the notified 
date under the Act—Application by landowner to 
Authorised Officer to resume the excess land held by 
tenant— Authorised Officer ordering surrender of 
excess—Claim of partition by sons of the deceased 
statutory tenant rejected—Sons held to have cultiva- 
ted the lands as “Association of persons’—Land Tri- 
bunal agreeing with Authorised Officer on appeal by 
tenants—Revision to High Court—Death of Statutory 
tenant cannot increase ceiling limit under the Tamil 
Nadu Act (LVIII of 1961) te 


TAMIL NADU MINISTERIAL SERVICES RULES, 
rule 30 (6)—Tamil Nadu State Subordinate Services 
Rules, rule 48—Respondent regularly appointed in 
Religious Endowment Department—G, O. Ms. No. 
2247, dated 28th December, 1967 exempting him from 
passing the Revenue Tests Parts I and 1II—Confirma- 
tion as Assistant—Subsequent promotion as Superin- 
tendent—Board of Revenue seeking concurrence of 
Government for confirmation of the respondent—Show 
cause notice issued by Government — Respondent 
required to pass examipation—Cancellation of Board’s 
proceedings—Government order quased in writ pro- 
ceedings ww 294 


TAMIL NADU OCCUPANTS OF KUDIYIRUPPU 
(CONFERMENT OF OWNERSHIP) ACT (XL OF 
1971), section 23—Scope and applicability— Matters 
to be decided by the authorities constituted under the 
Act— Suit by landlord for recovery of possession of 
vacant house site—Defendant claiming benefits under 
the Kudiyiruppu Act—Dismissal of suit by trial 
Court on ground of lack of jurisdiction—Appeal 
by plaintiff—Decree for possession subject to the 


T. N. OCCUPANTS OF KUDIYIRUPPU (CON- 
POENI OF OWNERSHIP) ACT (1971) 
—(Contd. 


rights of the defendant under the Kudiyiruppu Act 
granted—Second appeal by defendant—Jurisdiction 
of civil Court to grant decree for possession nega- 
tived we 394 


TAMIL NADU PENSION RULES, rule 9—Discipli" 
nary proceedings—Petitioner, Superintendent of the 
Employees’ State Insurance Hospital—Patient found 
lying unconscious in Hospital garden on 11th Decem- 
ber, 1977—Removed to Government General Hospital 
—Patient’s death on the way—Petitioner retired from 
service on 31st March, 1978—Charge memo. served on 
the petitioner on 26th February, 1979, containing two 
charges—No proceedings initiated while the peti- 
tioner was in service—Charge memo. whether liable 
to be quashed : we 93 


TAMIL NADU PRIVATE COLLEGES REGULA- 
TIONS ACT, 1976 (President Act XIX of 1976) as 
amended by Act, 1980 (II of 1981), section 30—Suit 
for recovery of money from Private College, represen- 
ted by its Correspondent — Suit decreed — College 
taken over by Government as care-taker—Suit then 
in execution stage— Liability of Government to pay 
decree amount we 11 


TAMIL NADU PROHIBITION ACT (X OF 1937), 
section 23 and Rules of 1981—Petitioner,a licencee of 
retajl liquor shop—Irregularities found on inspection 
of shop—Assistant Commissioner of Excise holding 
prima facie violation of the Act and certain rules and 
Condition No. 4 of the licence—Order passed under 
section 23 (4) of the Act suspending the licence pend- 
ing enquiry and disposal of the charges against the 
petitioner—Order challenged on ground of section 23 
(4) being violative of Article 14 of the Constitution— 
Petition to the High Court for issue of a writ of 
certiorari—Petition rejected san 278 


= ——Section 54 (2) and rules 5, 6 (a) and 18 of the 
Tamil Nadu Arrack (Supply by Wholesale) Rules 
(1981)—Whether a person carrying on any business is 
disqualified for grant of a licence for the supply of 
wholesale arrack—Powers of authority in exercising 
discretionary power— Power of Government under 
rule 6 (a) of the Rules framed under the Act—Pro- 
priety of issuing direction in the nature of mandamus 
upheld -. 30 


TAMIL NADU PUBLIC SERVICE COMMISSION 
REGULATIONS (1954), regulation 18 (1)—Discipli- 
nary proceedings—Procedure prescribed by Rules to 
be followed strictly—Plea of convention of ‘consulting 
Head of Department—Such consultation not contem- 
plated by the Rules—Proceedings vitiated—Constitu- 
tion of India (1950}, Article 309 saa 439 


TAMIL NADU STATE AND SUBORDINATE 
SERVICE RULES, rule 36—Petitioner, Assistant 
Works Manager in Government Press — Adverse 
entries in confidential file—Regular promotion to the 
post of Deputy Works Manager withheld and respon. 
dent 3 junior to petitioner promoted—Petitioner seek- 
ing writ of mandamus—Post of Deputy Works Mana. 
ger held not to be a selection post and promotions” to 
be made by seniority only—Government directed to 
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T.N. STATE & SUBORDINATE SERVICE RULES 
Contd.) 


promote petitioner before respondent Simcha 


bound to follow its own instructions on 

TRANSFER OF PROPERTY ACT (IVOF 1882), 
section 106 ow. 290 
—— Sections 117 and 106 5 we 454 


TRUSTS ACT (II OF 1882), section 90—Scope and 
applicability—Co-owner gaining advantage, taking 
advantage of his position—Other co-owners entitled 
to claim regarding the advantage so gained 367 


USURIOUS LOANS ACT (X OF 1918)—Banks func- 
tioning under the Banking Regulation Act—Charg- 
ing of interest—Governed by Reserve Bank of {ndia 
Circulars ` ww. 238 


WILL—Construction of—Grant to take effect in future 
—Creates a vested interest in favour of grantee from 
the moment of transfer wo 314 


WORKMEN’S COMPENSATION ACT (VIII OF 
1923), section 12 (2)—Scope and applicability—Work- 
man employed to dig—Sustaining injury while work- 
ing—Dying subsequently—Claim by father of work- 
man for compensation—Contractor engaged by the 
Public Works Department—Claim opposed by the 
contractor and the Department—Award passed by 
Additional Commissioner for Workmen's Compen- 
sation—Apportionment of award—One-third payable 
by the Contractor and two-thirds by the Department 
—Award against Department if justifiable and Pro. 
per wes 


NOTES OF RECENT CASES 


PAGES 
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Insurance Corporation toe 3 
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INDEK OF 


CIVIL PROCEDURE CODE (V OF 1908), sections 
144 and 151—Applicability to Rent Control Proceedings 





Order 1, rule 1—Government statutory tenant 
—Suit for arrears of rept by landlord—Several 
allottees from Government in occupation of concerned 
building—None of the allottees impleaded as parties 
to the sujt—Suit whether bad for non-joinder of 
allottees as defendants—Allottees heldto be not 
necessary parties asar, 2D 


———Order 22, rules 3 and 4—Suit for partition— 
Preliminary decree passed—OneZof the defendants 
dying—Final decree not passed—Suit whether ebay 


EMPLOYEES’ STATEINSURANCE ACT (XXXIV 
OF 1948), section 2 (22)—Incentive bonus, whether 
forms part of wages avs 5 


EVIDENCE—Withbolding of available evidence alleged 
—Presumption—Notice to produce accounts given— 
Account Books not produced—Adverse inference by 
reason thereof—Whether can be drawn ave 


INDIAN TREASURE TROVE ACT (VI OF 1878), 
sections 3 and 4—‘Treasure’ and ‘Finder’—Mean- 
ing—Buildozer-operator employed by Agricultural 
Department, Pondicherry, finding treasure, while level- 
lingithe land owned by “V”—Claim by landowner and 
buildozer-operator to the treasure—Assitant Collector 
rejecting claim of both—Appeal_ to Collector, dis- 
missed—Writ petition to High Court by’ landowner 
also dismissed—Operator filing petition for compen- 
sation—Dismissal of petition by the Deputy Collector— 
Writ petition in High Court by operator—Deputy 
Collector’s order reversed —Writ appeal by landowner 


(1982) 2 M.L.J. —F 


_ maintainable 


RECENT CASES 


I.T. TROVE ACT (1878) (Countd.) 


and Government—Actual-inder of the treasure alon to 
be deemed ;to bethe finder—Appeals dismissed .. 6 


MADRAS MINOR INAMS (ABOLITIQN AND | 
CONVERSION INTO RYOTWARI) ACT (XXX OF 
1963), sections 11 and 16 (4) (éij)—Scope and appli- 
cability—Villagers of Thirukandeswaram claiming 
patta to various items of lands—Suo motu enquiry 
by Settlement Tahsildar—villagers held not entitled 
to patta—Direction that lands should vest with the 
Government —Appeal to the Inams Abolition Tribunal 
—Appeal dismissed for default—During pendency of 
the appeal temple moving Settlement Tahsildar to 
conduct fresh enquiry—Fresh enquiry conducted and 
patta directed to be issued in favour of temple in 
respect of the same lands—Appeal to Tribunal— 
—Preliminary objection that the Settlement Tahsildar 
has no power to rescind the earlier order—Tribunal 
confirming order of the Settlement Tahsildar—Appeal 
to High Court—Order set aside se 2 


TAMIL NADU BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960) (as amended by 
Act XXIII of 1973)—Powers of the Rent Controller 

to order restitution. ove 4. 


———Section 2 (8)—Tenant—Husband tenant of 
premises—Doing business—Wife associated with 
husband in the business—Wife lending money to 
husband—Death of husband—Widow whether entitled 
to claim tenancy benefits ie 5 


——-Section 10 (3) (e)—Landlord owner of a building 
forming one block—Four shops bearing distinct and 
separate door numbers—Let out to four independent 
tenants for non-residential purposes—Petition for 
eviction by landlord against two tenants on ground 
of requirement of additional accommodation for 
residential purposes—Single revision petition, whethe r 


ove 1 
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A CRITICAL NOTE ON CHINNA- Section 3 of the Act deals with the eviction 
MARKATHIAN (ALIAS) MUTHU of tenants for non-payment or rent. Sub- 
GOWNDER AND ANOTHER v. section (3) gives. tbe right to deposit the rents, 


AYYAVU (ALIAS) PERIANA GOWN- 
DER AND OTHERS, (1982) 1 M.L.J. 
(S.C.) 17. 


By 


R. GOVINDARAJAN, Advocate, 


Madurai. 


B.A., B-L., 


This case deals with section 3 (4) (b) 
of the Tamil Nadu Cultivating Tenants’ Pro- 
tection Act, which confers jurisdiction on the 
Revenue Divisional Officer to pass order of 
eviction for non-payment of rent. The learn- 
ed Judges have held that the proceedings are 
judicial in nature and the order must be a 
speaking order. The learned Judges have 
further held that the Revenue Divisional 
Officer has no jurisdiction to pass a composite 
order determining the rent arrears and also 
directing the tenant to pay the same within a 
time fixed by him, and if the tenant fails 
to comply with the order, eviction shall follow. 
The judgment has been delivered by three 
Judges, D. A. Desai, A. D. Koshal and 
R. B. Misra, in which the majority has 
disagreed with the judgment of Justice Desai 
in his interpretation of the section mentioned 
supra and otherwise agreed with him in saying 
that such an order‘is null and. void. 


into Court. Sub-section (4) deals with the 
enquiry by the Revenue Divisional Officer. 
Sub-section 4 (b) reads as follows: “On 
receipt of-an application, the Revenue Divi- 
sional Officer shall, after giving a reasonable 
opportunity to the landlord and the cultivat- 
ing tenant to make their representations, hold 
a summary enquiry into the matter and pass 
an order either allowing the application or 
dismissing it and’ in a case falling under 


.clauses (a) and (aa) of sub-section (2) in 


which the tenant had not availed of the provi- 
sions contained in sub-section (3), the Reve- 
nue Divisional Officer may allow the cultivat- 
ing tenant such time as he considers just and 
reasonable having regard to the-relative cir- 
cumstances of the landlord and the cultivating 
tenant for depositing the arrears of rent paya- 
ble under this Act inclusive of such costs as 
he may direct. If the cultivating tenant 
deposits the sum as directed, he shall be deem- 
ed to have paid the rent under sub-section (3) 
(b). If the cultivating tenant fails to deposit 
the sum as directed, the Revenue Divisional 
Officer shall pass an order of eviction provid- 
ed that the Revenue Divisional Officer shall 
not direct the cultivating tenant to deposit 
such arrears of rent as have become time- 
barred under any Jaw of limitation for the 
time being in force”. 
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It is this part of the section that has come to 
be interpreted by the learned Judges of the 
Supreme Court. The majority has pointed 
out that after determining the arrears of rent 
and the length of time to pay the arrears, 
the proceedings at that stage must stop. Only 
if the tenant fails to comply with the order 
calling upon him to pay the amount there 
would be default which may become irrepair- 
able and eviction may follow. Till then 
there is no jurisdiction in the Revenue Divi- 
sional Officer for eviction. The Revenue 
Divisional Officer has no jurisdiction to pass 
a composite order determining the rent in 
arrears and directing that if the tenant fails 
to pay the amount within the time prescribed 
eviction shall follow as a matter of course. 
The Court further points out that such a con- 
ditional order would deny the officer a more 
beneficial jurisdiction conferred upon him, 
namely, to extend the time for making pay- 
ment if on evaluation of circumstances so placed 
before him he is satisfied that a further exten- 
sion is not only just but not to grant it would 
be harsh and unjust and would defeat the 
object for which the ‘Act was enacted. I 


would submit that the said argument is basic- 


ally wrong since the composite order does 
not run against the section or the spirit of the 
statute. My ohkservation will be clear when 
I refer to the dissenting note of Justice Desai, 
when he says “the power of the Revenue Divi- 
sional Officer, to grant time is discretionary and 
the same is not obligatory for the deposit of 
arrears in all cases governed under clause (a) 
or (aa) of sub-section (2) because the legisla- 
ture uses the word “may” in relation to the 
grant of time”. The same cannot be obtain- 
ed as a matter of right under clause (b) of sub- 
section (4). The learned Judge further points 
out that the difference in the language used by 
the legislature is significant and not without 
purpose. The intention of the -Legislature 
appears to be that normally a defaulting ten- 
ant must seek the help of the Court all by him- 
self and that if he does so he must be protected 
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but that a defaulting tenant who waits for pay- 
ment of rent till he is sought to be evicted by 
the landlord is not necessarily entitled to the 
same protection. Circumstances may exist 
which may place him on par witha tenant 
covered by sub-section (3), but then it may 
not necessarily be so. That is why it has left 
the discretion to the Revenue Divisional Offs- 
cer, to grant time to the cultivating tenant or 
to deny him that opportunity. Viewed in 
this perspective also the composite order is 
hot void or improper. Even after the pass- 
ing of such order the defauting tenant can go 
before the Revenue Divisional Officer and 
apply for extension of time showing proper 
grounds because only after the expiry of the 
time earlier granted, the Revenue Divisional 
Officer has to order eviction on the application 
of the landlord by virtue of the composite 
order. The learned Judges themselves point 
out that “Tf a Court in éxercise of the juris- 
diction can grant time to do a thing and in the 
absence of specific provision to the contrary 
curtailing, denying or withholding such juris- 
diction, the jurisdiction to grant time would 
inhere in its ambit the: jurisdiction to extend 
time initially fixed by it”. In this connec- 
tion I want to point out that there is no pro- 
vision to grant extention of time in the Act 
and the same has been taken note of by the 
learned Judges. The above judgment was 
delivered on 10th December, 1980. Prior to 
that a Division Bench of our High 'Court com- 
prising of Ismail, CJ. and Nainar Sunda- 
ram, J., has held on 6th August, 1980 report- 
ed in Kuppanna Chettiar yv. Ramachandran’, 
“that such a composite order is an unéxcep- 
tional one and not vitiated by any one of the 
factors enumerated in section 115, Civil Pro- 
cedure Code”, There a composite order was 
passed in terms of a joint endorsement made 
by the landholder and tenant and that payment 
made in pursuant of the order of the High 
‘Court in interlocutory applications will not be 





t. 1980 T.L.N.J, 369. 
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payments made pursuant to the order of the 
Revenue Divisional Officer. Perhaps this 
judgment was not brought to the notice of the 
Judges of the Supreme Court. If really the 
composite order is void, the Judges of the 
Madras High ‘Court would have held the order 
to be void and instead they have stated it is 
“an unexceptionable one’, Thus one finds 
that there are conflicting decisions on the con- 


Struction of the section. Of course the pro- 
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nouncement of the Supreme Court will set at 
naught the decisions of the High Court and if 
it comes to that there will be great hardship 
inflicted on the landlords who have got such 
composite orders and those who have not 
taken possession of the land so far even though 
the erring tenant would not have got exten- 
sion of time and enjoying the property. Such 


an anomaly has to be avoided. 
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AN URGENT NEED TO .AMEND 
ORDER 21, RULE 92 (2), CIVIL PRO- 
CEDURE CODE (V OF 1908). 


By 
K. VARADADESIKAN, Advocate, Villupuram. 


As at present there is a conflict between the 
provisions of Order 21, rule 92 (2), Civil 
Procedure Code and Article 127 of the Limita- 
tion Act in relation to filing applications and 
making of deposits of sale-warrant amount and 
profits for setting aside a Court-auction sale. 
Article 127 of the Limitation Act, provides 
for 60 days for filing an application to set 
aside a Court-auction sale. But as per 
tule 92 (2) of Order 21, ‘Civil Procedure 
Code, deposit of the amount should be made 
within 30 days from the date of the sale. 
Evidently the legislature has failed to notice 
that the provision under Order 21, rule 92 
(2), Civil Procedure Code, regarding the 
period within which deposit should be made, 
should have to be amended as 60 days in 
consonance with the amended Article 127 of 
the Limitation ‘Act, 1963. 


Recently, the Kerala High ‘Court delivered a 
judgment Dakshayani v, Madhavan’, laying 
down that the two conflicting provisions afore- 
said cannot be reconciled by reading 30 days 
as 60 days in Order 21, rule 92 (2), Civil 
Procedure Code, and that the deposit should 
be made within 30 days from the date of the 
sale notwithstanding the amendment of Arti- 
cle 127 of the Limitation Act, which enables 
the party to make application within 60 days. 





1. 1981 K.L.T. 861: A.I.R. 1982 Ker. 
126. 
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The Kerala High Court has observed in its. 
judgment as follows: “The function of the 
Court is to apply the law as it stands. May 
be, the Court notices anomalies. But it is not 
for the Court to rewrite the law even though 
the Court considers the provisions as they 
stand to be unreasonable”. 


In the above case where the deposit and 
application were made within 60 days but the 
deposit was not made within 30 days as 
enjoined by Order 21, rule 92 (2), Civil 
Procedure Code, the Kerala High Court has 
held that the deposit was made out of time 
and as such the dismissal of the application 
by the lower Court was above reproach. 


The Kerala High Court has sent a copy of 
its order to the Law Department of the Cen- 
tral Government for necessary action. It 
will take some time for the Central Govern- 
ment to take steps for amending the provi- 
sions under Order 21, rule 92 (2), Civil 
Procedure Code. In the meantime, the appli- 
cants in . similar cases pending before diffe- 
rent Courts of Tamil Nadu may be handi- 
capped. Therefore, our High Court ‘may 
take a cue from the above decision of the 
Kerala High Court and bring about an amend- 
ment of Order 21, rule 92 (2), Civil Proce- 
dure Code, by changing the period of 30 days 
into one of 60 days in exercise of the powers 
conferred on the High Court by section 122 
of ‘Civil Procedure Code. Only then the 
divergence between the two provisions above 
noticed may be rectified. The amendment has. 
got to be made without delay and with re- 
trospective effect. 


tl}: 


S. P. GUPTA AND OTHERS v. UNION 
OF INDIA, A.I.R. 1982 S.C: 149. 


By 
NEETIGNA. 


[The decision of the Supreme Court forming 
the subject-matter of the article is a momen- 
tous one. It is concerned in the ultimate 
analysis with the independence of the judi- 
` ciary. The judgments run to 495 pages in 
the A.I.R. Reports. The hearing of argu- 
ments occupied some months. The Judges, 
who were seven, differed on all the main 
issues as well as on many incidental issues. 
The judgments gave rise to animated com- 
ments in the Press, not always objective. The 
present article is by one highly learned in law. 
He has made a careful and objective analysis 
of the issues dealt with in the judgments high- 
lighting the valuable points emerging from 
them. We publish the article with pleasure. 
: Editor. | 


‘An important decision relating to the higher 
judiciary was rendered on 30th December, 
1981, by a seven member bench of the Supreme 
Court in a batch of cases involving hearings 
spread over several weeks. The petitioners 
in the respective petitions challenged one or 
the other of the following viz. : 


(i) the validity of a circular letter issued by 
the Hon’ble Minister for Law dated 18th 
March, 1981, and addressed to the Governor 
of Punjab and Chief Ministers of States, 


(ii) the validity of the appointment of Mr. 
Justice S. N. Kumar as an additional Judge for 
a further term of only three months; and 


(ili) the validity of the transfer of Ismail, 
CJ., from Madras to Kerala and of K. B. 
_N. Singh, CJ,, from Patna to Madras. 


In the second batch of petitions raising the 
short term extension for additional Judges, 
there were two other Judges viz., Justices Vora 
and Wad.. During the pendency of the peti- 
tions, Justice Wad was appointed as an addi- 
tional Judge of the Delhi High Court for a 
further term of one year. After the expiry of 
the three month period, in the cases of 
Mr. Justice Kumar and of Mr. Justice Vora, 
there was no further extension of their ser- 
vices. 


j-2 


THE MADRAS LAW JOURNAL 5 


Ismail, CJ., resigned. ‘Consequently, the 
transfer of Singh, CJ., was alone in issue. 
As a result of the non-extension of the ser- 
vices of the two additional Judges of the Delhi 
High Court, the prayers were suitably alter- 
ed. Justice Vora did not participate in the 
proceedings. Therefore the case of Mr. 
Kumar had alone to be considered in the cases 
dealing with additional Judges in relation to 
their further tenure. 


The learned Judges differed on several of the 
incidental, and on all the main, issues in the 
case. On one of the three points of chal- 
lenge, viz., the validity of the Circular letter, 
it was upheld by Bhagwati, Fazl Ali, Desai 
and Venkataramaiah, JJ. The same learned 
Judges took the view that there was full and 
effective consultation among the constitutional 
authorities, and that the non-extension of the 
services of Mr. Kumar was valid. The 
transfer of Singh, CJ., was found to be valid 
by Gupta, Tulzapurkar, Pathak and Venkata- 
rumaiah, JJ. It is not proposed to canvass 
here the merits of the decision of the majo- 
rity relating to Mr. Kumar and Singh, CJ. 


The law laid down by the Supreme Court, 
albeit by a slender majority of one, in the 
above matters, is the law of the land. Simi- 
lar questions are not likely to recur. For 
instance taking the Circular, its utility has 
been largely emasculated, if it has not com- 
pletely disappeared, by the reasons given in 
the jug” ts. The Law Minister has gone 
on re¢ as stating that there would be no 
extensions for less than a year, and that the 
strength of the permanent Judges in each High 
Court would be ‘suitably increased. As re- 
gards the transfer of Chief Justices, or Judges, 
he has stated that a policy regarding the same 
would be evolved and that the matter would 


‘be left to the Supreme Court to implement 


it in the light of the acceptances given by the 
existing additional Judges and by the future 
appointees as envisaged by the Circular. Thus 
the additional Judges would be appointed for 
not less than one year and short-term exten- 
sions would be relics of the past. 


As the matter relates to the independence of 
the judiciary and as some fresh light is thrown 
an the several aspects, which arose for deci- 
sion in these cases, it is desirable to examine 
the decision on a brief compass. The judg- 
ments occupy 495 pages of A.I.R. An 
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analysis of the éntire judgments would be 
impossible in a brief article like this. The 
survey here is restricted to the broad issues 
that arose in the cases, and has in a way been 
undertaken in the way in which Bhagwati, J., 
wanted it. After this decision was rendered, 
he was interviewed by the press. He desired 
that there should be an All-India debate on 
the momentous issue involved in the case and 
that any discussion should eschew any attribu- 
tion of motives to any conclusion arrived at 
by any of the Judges who had to decide this 
case. In fact, having regard to the oath 
taken by the Judges and the tradition, obtain- 
ing in all Courts, particularly the High Courts 
and the Supreme Court, of Judges not decid- 
ing any particular case in which they had any 
imterest, it would not be proper to impute 
motives, In fact such a discussion would be 
unthinkable in a journal like this. It will 
be seen from what follows that the discussion 
sib not proceed on any personal lines at 
all. 


A preliminary objection was raised by the 
Umon of India and the Law Minister on 
the locus of the petitioners as the petitions had 
all been filed by Advocates. The plea was 
that they had no enforceable interest in the 
litigation and that there was no question of 
any relief being granted in their favour. 
However, the learned Attorney-General ap- 
pearing for the Union of India did not stand 
by this preliminary objection. The counsel 
appearing for the Law Minister argued the 
point. The point ceased to be a live issue 
after Mr. Kumar and Singh, CJ., applied to 
be transposed as petitioners, and wanted the 
issue of appropriate writs in their favour. 
Consequently, even assuming that the lawyers 
who had espoused their cause, had no locus 
standi, the petitions themselves would not have 
failed so as to be dismissed in limine. 


The position in regard to the Circular was 
different. None of the Judges, from whom 
the undertaking as contemplated by the cir- 
cular was to be obtained, had taken up the 
matter. The issue was thus a live one and 
could not be taken to be academic. This dicho- 
tomy does not appear to have been kept up in 
examining the point of locus, as will be seen 
presently, : 
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Bhagwati, J., in dealing with the question of 
locus, observed in para. 22 (the reference to 
the paragraphs is as found in the A.I.R.} — 


“Any member of the public having sufficient 
interest can maintain an action for judicial 
redress for public injury arising froin breach 
of public duty or from violation of some 
provision of the Constitution or the law and 
seek enforcement of such public duty and 
observance of such constitutional or legal pro- - 
vision. This is absolutely essential for main- 
taining the rule of law, furthering the cause 
of justice and accelerating the pace of realisa- 
tion of the constitutional objective” 


(Italics added.) 


Gupta, J., considered the matter to be 
academic after Mr. Kumar and Singh, CJ., 
were transposed as petitioners. He however 
agreed with Bhagwati and Tulzapurkar, JJ., 
on this point (See para. 141). 


Tazi Ali, J., agreed with the above view and 
did not discuss it further (See para. 430). 
Tulzapurkar, J., in para. 609, expressed his 
view in a slightly different manner in the 
following words: 


Tonn can it be said that the petitioners 
are way-farers, interlopers, officious interveners, 
or busy bodies without any interest of their 
own in the subject-matter? ln my view the 
petitioners either in their individual capacity 
or as representing Lawyers Association have 
not merely sufficient interest but special inte- 
rest of their own in the subject-matter of the 
writ petitions. ..... and the petitions at their 
instance are maintainable’. 


Desai, J., also, while considering the matter 
to be academic, agreed with Bhagwati, J., 
(See para. 981). Pathak, J., similarly €x- 
pressed agreement with Bhagwati, J., (See 
para. 931). Venkataramaiah, J., in para. 974 
observed that the lawyers had no voice in the 
appointment of Mr. Kumar and in the trans- 
fer of Singh, CJ. In his view, the petitions 
were liable to be dismissed but for the active 
participation of Mr. Kumar and Singh, CJ. 
There is no discussion of the interest of the 
lawyers in attacking the validity of the 'Cir- 
cular. The majority view, as taken by Bhag- 
wati and Tulzapurkar, JJ., and concurred. in 
by others, is clearly in favour of the main- 
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tainability of the petitions by the laywers, 
who have been described as partners in the 
administration of Justice. 


Tf the question of locs’ standi had been 
decided differently, the consequences may in 
several such cases be somewhat appalling. 
The persons concerned would have themselves 
to litigate. It would be a sad spectacle, if 
the judicial historian were to record that in 
matters like this, the Judges themselves had 
to be litigants. If the Judges, who were 
apparently wronged, did not want to continue, 
as was the attitude of Vora, J. or Ismail, 
CJ., the position would, of course, be diffe- 
rent, as no relief could be granted in their 
favour, if they did not want it. But ina 
case where the concerned Judge does not want 
to take up his own cause before the Court 
out of some sense of delicacy or otherwise, 
-but is not averse to the vindication of his 
tights, any other view of locus standi would 
have resulted in the. executive getting away 
with constitutional improprieties. 


At any rate as far as the Circular is concerned 
there is an apparent difficulty in the Judge 
himself espousing his own cause. If an addi- 
tional Judge proposed to give his consent for 
appointment in any other High Court, then 
there would be no occasion for him to chal- 
lenge it. If he did not want to give his con- 
sent, as it has now been decided that no 
adverse consequences can follow his refusal, 
the question of the validity of the 
Circular would be academic. But if the con- 
sent is required from a future appointee, be he 
from the profession or from service, the chal- 
lenge, if any, could only be made in his capa- 
city as a third party, as he would have no right 
to be appointed, as laid down in this decision 
itself, in the case of additional Judges. The 
decision on locus is thus a welcome recogni- 
tion of the role of lawyers in the administra- 
tion of justice and is thus of great significance 
to the preservation of an independent judiciary. 


This leads to the next important or main issue 
in the case regarding the appointment of addi- 


tional Judges. For convenient reference Arti- ` 


cle 224 is reproduced here. 

“Article 224: (1) If by reason of any tem- 
porary increase in, the business of a High 
Court or by reason of arrears of work there- 
in it appears to the President that the number 
of the Judges of that Court should he for the 
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time being increased the President mav 
appoint duly qualified persons to be additional 
Judges of the Court for such period not exceed- 
ing two years as he may specify. 


(2) When any Judge of a High Court other 
than the Chief Justice is by reason of absence 
or for any other reason unable to perform the 
duties of his office or is appointed to act 
temporarily as Chief Justice, the President may 
appoint a duly qualified person to act as a 
Tudge of that Court until the permanent Judge 
has resumed his office. 


(3) No person appointed as additional or 
acting Judge of a High Court shall hold office 
after attaining the age of (Sixty-two years) .” 


This Article was not in the Constitution as 
originally adopted. The framers of the Con- 
stitution were in fact against the appointment of 
Additional Judges. But the Government felt 
that increase in the volume of work could be 
better tackled by appointment of Additional 
Judges. The system of drafting ad hoc Judges 
was not found to be adequate or satisfactory. 
The requisite amendment was, therefore, made 
in the Constitution in 1956. 


The ‘Article is plainly and clearly worded. It 
comes in for application, when there is a 
temporary increase in the business of a High 
Court so that an increase in the number of 
Judges is found necessary for the time-being . 
In actual application, this Article was utilised 
to make appointments for a period of two 
years, even when there were permanent vacan- 
cies. This sort of understanding of the Arti- 
cle was rightly, if it can be stated so with res- 
pect, criticised. It may be observed, in pass- 
ing, that as far as the Madras High Court is 
concerned, when there was a permanent 
vacancy there appears to have been no instance 
of a temporary appointment. In fact, when 
a number of appointments came to be made, 
permanent appointments have been made to 
the extent of the available vacancies, and other 
femporary appointments have been made 
simultaneously. On the construction of Arti- 
cle 224, there is unanimity of view that the 
procedure for appointment of additional Judges 
is the same as in Article 217 dealing with what 
can be called permanent appointments. 


Thus, as a result of this Judgment, temporary 
appointments, when there are permanent 
vacancies would no longer be possible, This 
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makes for a distinct improvement in the judi- 
cial set-up. In the context of the decision of 
the Supreme Court in an election matter, in 
the case of Krishan Gopal v. Prakash Chan- 
dra Sethi, there appears to be a feeling that 
additional Judges were not on par with per- 
manent Judges. (See paras. 1047-48). By 
and large, there have been no instances of 
additional Judges entertaining any apprehen- 
sion about their confirmation, and so bending 
their judicial attitude as to suit their future. 
The observations in that case have to be taken 
in the context of the facts. In that case there 
was a transfer of an election matter from a 
permanent to an ad hoc Judge by the Chief 
Justice of Madhya Pradesh. Objection was 
raised to this transfer. The Supreme Court 
did not hold that an ad hoc Judge should not 
deal with such a matter. The desirability of 
election matters being entrusted to permanent 
Judges was voiced. The litigants’ confidence 
in the judiciary would be shaken if such ap- 
prehensions, about the impartiality of addi- 
tional Judges, were to be voiced by any one 
and the whole system of appointing additional 
Judges would then have to be given up. 


It has been ruled almost unanimously that even 
for appointment of additional Judge, the only 
mechanism available is Article 217. Exten- 
sion of their term stands on the same footing. 
As far as appointments under Article 217 are 
concerned, the President has to make them 
and he has to consult 


(a) the Chief Justice of India, 


(b) the Governor of the State, and 
(c) the Chief Justice of the High Court. 


The exercise of this power has been construed 
to be an executive act. There were sugges- 
tion before the Constituent Assembly that_the 
concurrence of the Chief Justice of India was 
necessary for every appointment of a Judge. 
(See para. 995). This suggestion had been 
made by the Judges of the Federal Court and 
the Chief Justice of the High Courts. An 
amendment was also moved to the same effect 
by Mr. B. Pocker of the Madras Bar, who 
was a member of the Constituent Assembly. 
The suggested change was not adopted. Dr. 


1, (1974) 25.C.R, 206, 
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Ambedkar’s speech in-this context has been 
reproduced in para. 29. He did not want the 
Chief Justice of India to have a power of 
veto over the appointment. It is this speech 
which has, at least in a way, gone into the 
rejection of the contention that the view of 
the Chief Justice of India was entitled to 
primacy in the President making the appoint- 
ment. 


If the concurrence of the Chief Justice was 
needed for an appointment, he would actually 
be the deciding authority and the President 
would only be in the position of an authority 
issuing an order of appointment as suggested 
by the Chief Justice of India. This sort of 
virtually handing over the power of appoint- 
ment to the Chief Justice of India was not 
agreed to. But from this, does it follow that 
the Chief Justice of India has to accept every 
proposal or leave it there? If he oes not 
endorse an appointment, does it mean that he’ 
exercises power of veto? These doubts arise 
when one goes through the majority of the 
judgments. 


The majority view as expounded in the judg- 
ments of Bhagwati, Desai and Venkataramaiah, 
II, with whom Fazl Ali, J., has concurred, 
is that all the three authorities referred to in 
Article 217 have an equal status and that the 
President could prefer the advice of any one 
of them and act on it. The procedure for 
appointment of a Judge is set out in para. 
995. The Chief Justice of the High Court 
initiates the proposal and sends it to the Gov- 
ernor of the State, who in consultation with 
the State Ministers for wards the proposal to 
the Centre, with his opinion based on the mate- 
rials or information available to him. This 
proposal then reaches the Chief Justice of 
India, who sends it back to the Union Secre- 
tariat with his view. The President, in effect, 
acts on the cabinet’s view, of either making 
the appointment as proposed or calling for a 
fresh proposal. The uniform view of all the 
learned Judges is that all the materials should 
be made available to all the authorities con- . 
cerned. feet: 


Let us take a concrete case of the Chief Jus- 
tice of the High Court initiating a proposal 
and the Governor approving or endorsing it. 
The Chief Justice of India may express his 
own views which may be at variance with these 
of the Chief Justice of the High Court and 
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the Governor.’ In other words, he may ex- 
press himself against the proposal. In such 
a case it is not as if he is exercising any power 
of veto. If his attitude is to be dubbed as 
veto, it would result in the Chief Justice of 
India being reduced to the position of an 
animated rubber stamp. 


As pointed out by the other learned Judges, 
the Governor cannot be expected to pronounce 
on the legal or judicial background of the pro- 
posed appointee. The information he has may 
relate to the antecedents of the person cori- 
cerned. To the extent that the Governor is 
not expected to pronounce on the judicial 
background of the person concerned, he is 
under a handicap or to put it differently, he 

“is not in the same boat. ‘At any rate even if 
he were to express his view on the legal back- 
ground of the person concerned, his view can- 
not prevail over that of the Chief Justice of 
the High Court or of the Chief Justice of 
India. Whether the person comes from the 
bar or from the judiciary, the Chief Justice of 
the High Court would have had opportunities 
of assessing his work and suitability. It is 
possible that the Chief Justice of India has also 
come across the proposed appointee. If he 
is from the bar, he may have appeared in the 
Supreme Court before a Bench presided over 
by the Chief Justice. ` If he is from service, 
the Chief Justice of India may have come 
across his judgment or judgments. If he was 
not satisfied, with such a candidate, it would 
look odd if the President were to reject his 
opinion on the basis\of the principle of quality 
of the constitutional consultants, and prefer 
the views of the Chief Justice of the High 
Court as supported by the Governor. 


The three consultants have a complementary 
role. It has been pointed out in the course 
of the arguments ang also by Dr. Ambedkar 
in the Constituent Assembly, that local and 
parochial considerations may have played a 
part in the proposal, and the Chief Justice of 
India could be expected to bring to bear a 
more objective and balanced out-look in deal- 
ing with such a proposal. ‘As he is away from 
the suffocating influences of local, casteist, and 
other prejudices and predilections there would 
be nothing wrong if the President were, as a 
tule, to give greater respect to the judgment 
of the Chief Justice of India in such a case 
and ask for a fresh proposal. ‘If the views of 
the Chief Justice of India were to be of no 
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better value, there is no reason why the framers 
of the Constitution should have involved him 
and required him to tender advice on appoint- 
ments to the High Courts. ‘The framers of the 
Constitution could well have stopped with re- 
quiring consultation with the Chief Justice of 
the High Court and the Governor. If the 
President acts on the ultimate advice of the 
Chief Justice of India, it would be attributable 
to his confidence in the advice of the Chief 
Justice of India being mature and objective, 
and not out of any sense of primacy. There 
is one aspect regarding the construction of 
Article 217. ‘It is the uniform view that no 
constitutional authority could keep back or 
sleep over a proposal as that would amount 
to an exercise of a power of veto. 


The Supreme Court has pointed out that all 
the materials available to any one authority 
should be made available to all. Otherwise, 
there would not be a proper appreciation of 
full and identical facts that should go into the 
making up the mind of the consultants. The 
consultation should be meaningful and such as 
to achieve a practical result. It must be a 
full and effective consultation. These are 
their Lordships’ words. In the case of Mr. 
Kumar, there was correspondence between 
(a) the Chief Justice of the Delhi High Court 
and the Chief ‘Justice of India; (b) the Chief 
Justice of Delhi High ‘Court and the Law 
Minister; and (c) the Chief Justice of India 
and the Law Minister. The counsel for Mr. 
Kumar wanted this correspondence to be pro- 
duced. The Union Government claimed privi- 
lege. The learned Judges, Fazl Ali, J., dis- 
senting, were of the opinion that the plea of 
privilege was not well-founded. It was point- 
ed out that the correspondence did not fall 
within the class of documents which would be 
entitled to the privilege, and that the attempt 
of the Court should be to attenuate the area 
of secrecy. In a case where privilege is 
claimed the Court, it was held, should take 
into account the public interest involved in not 
bringing into the market place the secrets of 
high affairs of State like cabinet resolutions, 
foreign affairs, defence, etc., but these consi- 
derations have to be weighed in the context 
of an equally important duty to do justice in 
a case before the Court. The cerrespondence, 
on the facts, was not found to fall within such 
a class of documents whose disclosure would 
injure public inferest, 
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The question of extension had to be considered 
in the background of full and effective con- 
sultation and absence of mala fides. On con- 
sidering the correspondence, the majority view 
was that there was full and effective consulta- 
tion and that there were no mala fides. 
Bhagwati, J., however, recommended consult- 
ing the Chief Justice of India, and placing 
before him the “secret” letter and eliciting his 
opinion Fazl Ali, J., has, in para. 502, 
agreed with Bhagwati, J., Desai, J., in para. 
779 has made the same suggestion. Venkata- 
ramaiah, J., alone has dismissed the writ peti- 
tion without this kind of recommendation. 
Implicit in the view of the three learned Judges 
Bhagwati, Fazl Ali and Desai, JJ., that there 
is some scope for reconsideration. , If all the 
aspects were discussed with the Chief Justice 
of India the doubt that arises is: where was 
the need (a) to mark the letter as “secret”, 
and require that it should not be disclosed to 
the Chief’Tustice of India; or (b) to send 
the matter for consjderation by the Chief Jus- 
tice of India again? What happened. subse- 
quently, z.e., whether the Government acted 
on the recommendation of the three learned 
Judges is not known and is not relevant to our 
discussion, 

ka. 


The validity of the transfer of Singh, CJ., was 
the next point in issue. Article 222 confers 
power on the President, in consultation with 
the Chief Justice of India, to transfer a Judge 
from one High Court to another. The word 
‘Judge’ in the Article has been under- 
stood as including “Chief Justice” -see 
paras. 1127-28. There is unanimity of view 
that the power of transfer could be exercised 
only in furtherance of public interest, and 
not as punishment. If there was any ques- 
tionable conduct on the part of the Judge, the 
remedy, as in the case permanent Tudges was 
only by impeachment. Except Bhagwati, J., 
all the other Judge have held that the consent 
of the Judge concerned was not necessary. 
The safeguard against abuse of this power was 
stated to be that the transfer should be effect- 
ed only in public interest, and that there 
should be full and effective consultation be- 


tween the President and Chief Justice of 
India, 


The validity of the transfer of Singh, CJ., has 
been endorsed by Gupta, Tulzapurkar, Pathak 
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and Venkataramaiah, JJ. Gupta, J., in para. 
137 has agreed with Tulzapurkar and Pathak, 
JJ. Tulzapurkar, J., has quoted from the 
speech of Dr. Ambedkar who stated that the 
transfer may be for imparting better talent into 
one High Court, as far as a Chief Justice was 
concerned. Dr, Ambedkar was of the view 
that it might be desirable to have a man un- 
affected by local prejudices and local jea- 
lousies. The convenience of general adminis- 
tration was conceived to be the basis for such 
transfers. The learned Judge, contemplated 
the evolution of a general policy which would 
satisfy the requirements of the Article. In 
evolving the policy, he wanted the Chief 
Justice of India to be consulted. If extrane- 
ous considerations were established, then, in 
his Lordship's view, the exercise of the 
power could be struck down in any particular 
case (see paras. 638 to 643). 


Pathak, J., after holding that the transfer 
need not be consensual, was of the view that 
the Chief Justice of India when consulted on 
a transfer should enquire from the Judge 
himself about what he had to say in regard 
to the ground for transfer and also in regard 
to any personal inconvenience and hardship. 
See para. 909. The elaborate discussion of 
Venkataramaiah, J. is to the effect that 
there has been a plethora of reports which 
have advocated transfers of Judges and that 
the Chief Justices themselves had pressed for 
the transferability and the formation of an all 
India Cadre of Judges. See paras. 1132 to 
1141. 


The main thrust of the arguments in the case 
of Singh, CJ., was that he was confronted 
with the proposal for transfer only after a 
decision had been arrived at. This conten- 
tion was rejected. There is one part of the 
case which still remains dark, even after the 
elaborate examination of the materials placed 
before the Court. Singh, CJ.’s transfer ap- 
pears to have been considered in the light of 
certain complaints, that some persons were 
taking advantage of their proximity to him 
by relationship or otherwise. At his meeting 
with the Chief Justice of India, he tried to 
clear up his position regarding them, as he 
apparently had come to know about such re- 
ports having reached the Chief Justice of 
India, Jt is in evidence—there is the affida- 
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vit of the Chief Justice of India himself (see 
para. 1235) on it—that the Chief Justice of 
India did not consider that Singh, CJ., him- 
self was to blame. The reason for the trans- 
fer was stated to be that the Madras High 
Court needed an experienced Chief Justice 
consequent onthe transfer of Ismail, CJ. 
The Chief Justiceship in Kerala had become 
vacant consequent on the elevation of Eradi, 
CJ. There is nothing to show that the con- 
ditions of that Court needed on experienced 
Chief Justice to take over and that conse- 
quently the vacancy in Madras had to be 
filed up by a person of equal or greater 
experience. Perhaps if Ismail, CJ., had 
participated in the proceedings, the requisite 
light would have been thrown as to what was 
the actual position in Kerala and why he was 
transferred. If experience were the only 
criterion, Singh, CJ., could as well have gone 
to Kerala. 

It is perhaps too late in the day to deny 
that the transfers of Judges is likely to pro- 
more national integration, as many eminent 
men who presided over Commissions have sug- 
gested it as a remedy for this national malaise 
and the Supreme Court has also pronounced. 
in favour of this remedy. One would, there- 
fore, hope that the transfers would contribute 
to national integration. If it so serves, 
Judges as a community should be proud that 
the nature of their high office is such that it 
acts as a catalyst against fissiparous tendencies 
in the country. If the importing of a Chief 
justice results in extinguishing local prejudices 
playing a part in the appointments to the 
higher Judiciary, the country as a whole 
would hail it and benefit by it. 


The only aspect that remains for considera- 
tion is the validity of the Circular, which re- 
quired consent being obtained, from the addi- 
tioual Judges already in service and the pro- 
posed appointees in the future, that they 
could be appointed to any other High Court. 
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The Circular has been held to be valia by 
four of their Lordships as seen already. It 
has, however, been held that such under- 
takings would not bind the Chief Justice of 
the Court’to which the person consenting is 
to be appointed. It has also been held that 
if consent was withheld no yntoward conse- 
quences would follow. But though the un- 
toward consequences may not follow in the 
case of an existing additional Judge, it is 
bound to weigh in considering the initial 
appointment of a person in future. But that 
is in a way beside the point in the case on 
hand and their Lordships did not think it 
necessary or proper to pronounce on it. Thus 
notwithstanding the finding in favour of the 
validity of the Circular, in effect the utility of 
the Circular appears to have been attenuated 
by the decision, at any rate, as far as the 
existing additional Judges are concerned. 


The seriousness of the Government’s effort 
in tackling problems of national integration is 
evident from the attempts so far made to 
shift the Judges. The bona fides of the 
Government in seeing that the transfers are in 
public interest is evident from the readiness 
of the Law Minister to leave it to the 
Supreme Court to work out individual trans- 
fers in the light of the policy as arrived at. 
It cannot be forgotten that the transfers have 
necessarily to be selective as only one third of 
the Judges of a High Court have to be 
brought from or sent elesewhere, Let us 
take a concrete instance of a High Court 
having 30 Judges. 10 Judges have to be 
brought from elsewhere. Either 10 of the 
existing Judges have to be transferred to 
make room for 10 appointees from outside or, 
as and when vacancies arise appointments 
from outside by transfer or otherwise have to 
be made. If the existing Judges are to be 
transferred, there has inevitably to be a selec- 
tion. The decision that the transfer could be 
questioned on the basis of absence of public 
interest or mala fides is bound to lead to some 
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litigation, which should be avoided in the 
interests of the preservation of the dignity of 
the higher Judiciary itself. It is in this con- 
text that the idea behind the Circular appears 
to be of use ‘especially with reference to 
future’ appointees. But, even as it is , compe- 
tent lawyers, it is said; are not willing to 
accept Judgeships. Is it possible to expect 
them to accept Judgeships elsewhere with all 
the inconveniences and hardships given expres- 
sion to in the judgments themselves? It is 
also widely accepted that the arrears in the 
High Courts can be brought down only by 
first rate appointments. If members of the 
bar of proved competence stand aside, then 
the result would be that the country would 
have to be content with drawing on whatever 
talent that is available in those who are pre- 
pared to accept Judgeships on the above terms. 
‘Tt needs to be emphasised in this context that 


the consenting appointges would not even be: 


entitled to the compensatory allowance which 
in these days cannot be said to be adequate. 


i 
‘ 


~ 
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It can only be hoped that the Government 
will in evolving a policy keep all these aspects 
in mind. 


An all India Judiciary ‘is likely to be of use in 
this context. Just as persons of the Subordi- 
nate Judiciary had to pass a language test in 
the good old days of multi-lingual Provinces, 
or the present I.A.S. and I.P.S. officers have 
to do so now, it is possible to get the requisite 
talent into the High Court of persons from 
other States by recruiting them at a suitable 
age as District Judges, so that in course of 
time they move into the High Courts. It 
would be worthwhile for all who have national 
integration at heart to ponder over the above 
and contribute to the constitution of a mecha- 
nism for getting talented Judges ‘free from 
any possibility of local bias or prejudices. . 
Let us hope that such a day is not far off. 


11] ` 


‘BIRTH CENTENARY. OF ` LATE 
SRI K. BASHYAM. . A ih 


- The birth Centenary of the late Sri K. Bash- 
yam falis on 9th September. The obser- 
vance and ¢elebration of the event will serve 
not.only as an occasion to pay our meed of 
tribute to a .worthy person but also as a 
reminder to the living generation of how 
much it owes to-him. By any test Sri 
K. Bashyam deserves to be remembered. As 

-a lawyer, as a patriot and person in public 
life, as a “clubbable’”' personality, as editor of 
our Contemporary, the “Law Weekly” for a 
few years, he was well-known and promi- 
nent. He rendered valuable service in the 
cause of the Indian National Congress and 
the country’s freedom movement. As a 
member of the State Legislature and as a 
‘Minister for some time his work was note- 
worthy. He piloted the Rent Control Act of 
1946, and initiated measures for the separa- 

_tion of the judiciary from the executive. He 
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was. closely associated’ with the ‘Advocates 
Association having been its Secretary and 
President on more than one occasion. He 
was also a member of the Bar Council from 
“1930 and its Vice-Chairman for some time. 
He was Vice-President of the Provincial Bar. 
Federation from its inception in 1948. He 
took keen interest in the Co-operative Move- 
ment and was a member of the Senate and 
-Syndicate of the Madras and Annamalai’ 
Universities. His book “Commentaries on the 
Negotiable Instruments Act” continues to be 
the leading and best-known work on the sub- 
ject in this country. ‘Sri-Bashyam was friend- 
ly, sociable and helpful and was quite popular 
with the younger members of the Bar. He 
had a smile on his lips for every one all the 
time. He took active interest in Harijan 
welfare. He was a dedicated and useful life 
all round worthy of emulation particularly by 
‘the younger generation. a ca 


1 I sist.” 


14 


PARTIAL ABOLITION AND TWO-TIER 
SYSTEM OF COURT-FEES. 


By 
N. KRISHNAMURTAY, Sud-Judge, Pondicherry» 


The subject of court-fee levy has been 
agitating the minds of public litigants, 
lawyers, peliticians etc., all of whom have 
a united thinking that a drastic cange 
or abolition and reduction of such levy 
is an immediate necessity. Partly be- 
cause the subject of court-fee is within 
the domain of State list under item 3 
of Schedule VII of the Constitution of 
India, nothing positive turned up on 
any of the recommendations of the Law 
Commission in its report of 1958 
governing the subject. On the contrary 
periodical revision and steep increase 
of court«fee by some States have actually 
reversed the plea ofthe Law Commission. 
An instance is the levy of ad valorem 
duty at 74 per--cent. on tke value of 
suit withoutany maximum ceiling which 
is a blatant disregard of the recommen = 
dation of the Law Commission. The 
„High Court of Madras held that this 
levy is invalid. (P.R. Sriramulu v. The 
Registrar, Madras High Caurt).) 


The Law Commission in its report? of 
1958 made recommendations for reduc- 
tion of court-fee som: of which are:— 


(1) It is one of the primary duties of 
the State to provide for administration 
of ‘justice and it is not proper for the 
State to charge fees from suitors in Courts. 


(2) The making of a profit by the State 
from the administration cf justice is 
not justified. 


(3) Steps should be taken to reduce the 
courtefee so that the revenue from that 
is sufficient to cover cost of civil judicial 
esta blish ments. The salaries of judicial 
officers shouid bea charge on the general 
tax payer. 

(4) The fees which are now levied at 
various stages such as stamp fcr certified 
copies and Exhibits and the like should 
be abolished. 





1. (1975) 1 M.L J. 390. 
2. Report of Law Commission of India 
(1958) Vol. lpp 509 and 510. 
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5) There should be a broad measrre 
of equality in the scale of court-fees all 
over the country. There should be a 
fixed maximum to the fee chargeable. 


Many of these recommendations are yet 
to see the light of day. Prompted by 
public concern as to the ever-increasing 
burden of this levy the Central Govern- 
ment during the last budget session 
assured to bring forward changes in 
this regard, and all are anxiously waite 
ing for the same. 


Total Abolition or Partial Abolition. 


Though the Law Commission favoured 
2 total abolition of any form of charges 
on suitors, the political ideology cf the 
Government supported by economists 
and financial experts is nor inclined to 
favour dispersation of justice free cf 
State levy to all citizens. One view 
is that justice is sought by both rich 
and the poor in respect of matters a ffect- 
ing them and any move to abolish 
court-fee will benefit the affluent society 
which is an unsolicited favour at the 
cost of the State. Any step towards 
total abolition cf fees may provide libe- 
ral opportunities to well-to-do citizens 
to resort to vexatious litigation and 
thereby abuse the judicial remedies. 
CGonsequen tly there isa streng justifica tion 
for the view that exemptions from pay~ 
ment of ‘ees should be restricted to only 
those sections of society to whom it isa 
monetary burden and who cannot afford 
to pay from their. slender mears of liveli. 
hood. For those who are above want 
and not affected by financial cons- 
trairts tbe doors of justice will be open 
atleaston payment cf rominal or reason- 
able charges to the State. Jt is not 
as though that State charity and bene» 
volence are in plenty to be lavishly spent 


and exhausted. In this situation and 
compelled by economic siability 
and justification ‘Partial Abolition’ of 


coutt-fee levy by means cf a tweetier 
system is perhaps a fair and practical 
solution which is unlikely to face objec= 
tions or opposition from any quarter. 
This step is a true reflection of the goal 
under Article 39-A of the Constitution 
to ensure social and natural justice with = 
out any economic or other disability. 


IH 


Dual Policy ef Government. ; P 


Society in India is composed of both 
‘haves and have-nots? due to which the 
economic and social activities have to be 
regulated by dichotamical system of 
laws to mect the deficiencies at different 
levels. That economic and social in- 
equality pre-existed and remained deep- 
rooted in society is evident from Article 
38 (2) of the Constitution of India which 
laid down the State Policy to the effect 
that “Ihe State shall strive to minimise 
inegualities in income and endeavour 
to eliminate inequalities in status and 
opportunities pot only amongst indivi- 
duals butalsoamong groups of people.... 
‘One of the means to achieve the goal 
laid down under the directive principle 
is by a dual system of laws and grant 
cf concessions and Government patro- 
nage to the needy masses so that they 
are gradually transformedinto the class 
‘of haves’. Those Means will have to 
be a continuous process and never- 
ending as long asa complete and total 
transformation ofsccial uplift remains a 
distant future. Therefore ‘Dual’ Policy 
on economic and industrial activity of 
the country has been accepted as the 
only sclution for the development of 
the nation and its citizens. Streng- 
thened by practical experience and fore- 
sight theGovern ment has successfully im- 
plemented dual pricing-systemin almost 
all public life and activity as a measure 
to check spiralling prices andinflationary 
trends. All the essential needs of man- 
kind for food, shelter and clcthing are 
assured ata levy price in respect of a 
minimum requirement leaving thè rest 
to free Market. True, the Government 
has to contribute heavy subsidy, directly 
ot indirectly in partial control of prices. 
The Govern ment has realised that out 
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€cOnomic activity and system cannot 
do away with dual policy as long as 
our society continues to remain with 
unequal income and status. 


Basis and method of court-fee levy. 


In a dual éonstituent of society it is not 
easy or convenient to draw the exact 
line of demarcation between the ‘haves 
and the have-nots? to determine the 
class or category of persons who have 
entitled to 
seek justice free of State levy. Jn the 
a bsence ofany scier.tificand rationaibasis, 
ithas to be extended to allin relation to 
That 
is in terms of present day money value 
of not exceeding Rs.5,000 a substantial 
part of the society who are involved or 
become interdependent as creditors- 
debtors, lender and borrower ctc., may be 
consideredas a class for purposes of non= 
levy of court-fee by State. It isa fact 
that a large amount of civil litigation is 
instituted at the lewest Court of civil 
jutisdiction and naturally those persons 
sezking justice may be considered to 
represent a class by themselves affected 
by the undue burden of court-fee levy. 
‘le such persons the exsisting State levy 
has been a deterrent factor from seeking 
justice. In these modern times trading 
and commercial activities, money 
dealings of small cause nature, hire-pur- 
chase and finance agreements and other 
cor tra ctual obligations are ra pidly in = 
creasing and create more breaches of law 
and ultimately swell the Courts which 
civil disputes. Whether it is a claim by 
a money lender or a promisee under a 
contract for payment of money or Money’s 
worth of property not exceeding 
Rs. 5,uuu the State shall not impose any 
form of levy for dispensing justice to 
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such class or category of persons. After 
all by levying a fee at the initial stage on 
the plaintiff even if he is well-to-do the 
ultimate burden is passed on and loaded 
01 the unsuccessful defendants in the 
event of a decree, who invaria bly cons 
titute the borrowing debters belonging 
to the weaker section of society. 


An alternate method of levy may be 
in the form of concessional or fixed rate 
of duty irrespective of the value of the 
claim in respect of certain specified cate- 
gories of suits and proceedings and ad 
valorem duty for other cases. For exam- 
ple, suits for maintenance, injunctions, 
easements, accourts, dissolution of part- 
nership administration’suits, alteration 
of entry in Registers, partition, public 
Matters etc., May be grouped under the 
first category for a fixed rate of levy at 
the lowest minimum possible. So also 
all original side petitions under Insol- 
vency Act, Hindu Marriage Act, Special 
Marriage Ast, Indian Divorce Act, 
Guardians and Wards Act, etc., may be 
included in the same category for a fixed 
levy at the lowest level. - 


In the case of ad valorem duty in respect uf 
suits ot proceedings for claims of money 
ct Money’s worth no charge shall be levi- 
ed cn the first Rs.5,900 of the claim. 
Oa the balance therate shall be at 5 per- 
cent. to 10 per cent. on different sla bs. 
subject toa maximum. [The main object 
is to assure that the prospective liti- 
gant is not scared by a huge pecuniary 
lia bility. There is full justification for 
continuing the ad valorem duty in a Modi- 
fied form as itis not likely to affect really 
indigent persons who cannot afford to 
pay even this levy, since Order 33, rule 
1, Givil Procedure Code, can be discree- 
tly applied in proper and deserving 
cases, 
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Applying the above formula the two- 
tier system of court«fee charges will be— 


(a) in the case of Munsif Court no fee 
shall be payable where pecuniary value 
does not exceed Rs.5,U00. 


(6) In the case of Sub-Court and other 
Tribunals no fee sall be paid on the first 
Rs. 5,000 of the value cf the claimand 
on the remainder fee shall beat ad 
volacem basis. 


(c) In the case of suits of small cause 
nature no fee is payable:as the pecu- 
niary value is below Rs.5,000 . 


5 : eS ah hye 
Le yy of fee at une stage: 


The existing multipoint tax. on. public 
litigant at different stages of suit or 
proceeding in anirksome burden on the 
litigant, apart from being an unneces., 
sary load on the administrative work 
of Courts. Levy of stamp of the value of 
Re, I er its fraction for eacb Interlo- 
cutory application and documentary ex- 
hibit filed during the pendency of the 
it or proceeding is not justified on the 
ground of any source of State revenue 
or on ground of practical expediency. 
It is stale to argue that abolition of this 
fee will give rise to larger I.As. being 
filed in Courts. Petitions for adjourn= 
ments or other purposes as contem- 
plated under the Civil Procedure Code, 
after its amendment in 1976 arise under 
few provided the 
Bench and the Bar strictly adcpt and 
follow the procedure in letter and spirit. 
Similarly the charges for obtaining cer-« 
tified copies of documents, judgments 
and decrees etc., is not iustified both from 
the point of revenue and the adminis- 
trative wctk invclved in it enforcement. 
The revenue from such insignificant levy 


circuMstances 
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is not commen sura te with the minisierial 
work relating to maintenance of regis- 
ters, wastage of clerical man.hours in 
counting and assesing the quantum of 
stamp charges for each and every appli-« 
cation. If this levy isa bolished or modi- 
fied the existing man-hours can be better 
utilised for turnover ofmore service to 
the public litigant. In fact the Law 
Commission has recommended the a bo- 
lition of this levy. 


If the award of a degree or diploma 
by a University is subject to a consoli- 
dated lump sum payment towards cost 
of printed question-paper, answer- 
bcoks, fees for examiners, super Visors, 
valuers and the printed form of Degree/ 
Diploma certificate etcs, for each can-~ 
didate or student why not the State also 
Make one consolidated levy for award 
of justice to the citizens ? 


Gonsidering the inconverience and prac- 
tical difficulties in the existing multiple 
court-fee charges it is absolutely necessary 
to tationalise and simplify the same in 
public interest. Without sacrificing the 
revenue of the state, it is worthwhile 
to impose a nominal fee in the form of 
a fixedamount for each suit, appeal or 
preceeding, or ata fixed percentage not 
exceeding 5 per cent. calculated on the 
court-fee payable on the plaint or 
memorandum of appeal. It is to be 
noted that the charges may not be un« 
duly hea vyas it is not on the value of suit 
claimanda ceiling can be fixed in cases 
where the court-fee paid is ccnsidera bly 
large. In the case of Suits Or proceedings 
for whicb no court-fee is payable the 
additional levy may be dispensed with. 
To mitigate the hardship and: frequent 
demand from the litigant public the 
nominal fee has to be collected at the 
very inception of the suit or appeal from 
the plaintiff or appellant irrespective 
of the result of the proceedings. The 
above charge will cover the supply of 
certified copies etc., to both parties since 
the ultimate burden of this will be passed 
on tothe unsucessful party,as costs. The 
reason is that he who is responsible 
for the litigation should be respoxsible 
for the consequences. However suita= 
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ble regulation will have to be included 
to meet other contingencies like— 


(a) Nominal fee for each additional 
copy of document, judgment, decree, 
order etc,; 


(b) Charges for several plaintiffs/deten- 
dants where there are large numbers 
in each case. 


(¢) Gonsolidated fee for copies in the 
appellate Courts. 


Forin and content of Court=fees. 


The present system of payment cf courts 
fee py way of judicial stamp-papers is 
most inconvenient and outedated, not 
suited to the administiation or the pub- 
lic litigant. The volume of special 
quality paper required and the cost of 
grinting are a considerable drain on 
the State revenue which can be avoid- 
ed by svitable elternate forms. No 
other system cf tax levy or licence fee 
has such form of payment to the State. 
The requirement of non-judicial sta mp- 
papers for registration of a document 
is altogether different since certain cora 
poreal rights, title, interest are created 
after registration of such document. In 
the case of plaints the stamp papers are 
filedinvaribly asadijunct to theactual 
text of the plaint averments. Thus the 
purpose of these stamp-papers are to 
prove that the courtefee has beer paid 
for the plaint in the suit. if sO, is it 
not worthwhile to substitute a less cost- 
lier form of proof for payment of court- 
fee? Nowadays various Central and 
State dues on account of direct taxes, 
excise duty, sales tax, property tax and 
other municipal charges are conveni- 
ently paid in the Government treasury 
or in specified nationalised banks located 
in different parts cf the State. The 
production ofan authenticated treasury 
receipt or bank chalan is considered as 
ptoof of payment of respective taxes 
without any separate formality. But 
to file a suita litigant has torun from 
pillar to postin search of reliable stamp- 
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vendors or the treasury office at dis- 
tant places to purchase stamp papers 
for high denomination value. The ex- 
tent of suspense,anxiety and ordeal of 
a litigant after parting with the money 
for stamp papers in the district and 
taluk headquarters can be anybody’s 
knowledge and experience. Under these 
circumstances there is an urgent need 
tc amend the law to provide for payment 
of courtsfee in the State treasury or spe- 
cified nationalised banks in the remote 
taluks and districts in the State. Three- 
fold advantages in this suggestion are— 


(4) substantial saving of scarce quality 
(special) paper and thereby reduction of 
expenditure for the State on this account. 


(B) easyard convenient method for the 
litigant public to file a suit quickly, free 
frem the-practical difficulties in securing 
paper's of. requisite, value. : 
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(G) by payment in bank er treasury the 
revenue will actually go to the credit 


“of the judicial departments—Head of 
-account from which.the Court can sanc= 
tion refunds es per law. 


Considering the serious and practical 
difficulties. affecting the public there is 
an urgent need to rationalise and simp- 
lify the existing law.on court-fees. Asit 
is, a Matter of public importance it is. 
the duty of every State.in a democratic 
country to give top priority for amending 
the existing law on court-fees and bring. 
outa uniform law for all citizens with 


‘due regard to the recommendations of 


the Law Commission of India and other 
‘public bodies connected with the pro» 
fession of law. 


<li] > 


‘PROBLEMS OF THE FLAT SYSTEM 
“AND NEED FOR LEGISLATION. 
By > 


K. Krishnamurthi, 
PogLIa, MADRAS. 


ADVOCATE AND NOTARY 


The Flat System has been functioning 
in Tamil Nadu particularly in urban 
areas. It has given rise toa number of 
problems calling for urgent legislation. 


The system as such is attendant with 
a number of irregularities. How buil- 
ders build flats and that modus operandi 
is followed by them may be considered. 
Is ita business? Yes. Flat building and 
selling them has become a regular busi- 
ness and à flourishing business too. — 


Most of the promoters first purchase 
lands (vacant flats) or purchase old 
extensive. buildings and demolish them 
to the ground level. They design an 
attractive building providing for a num- 
ber of convenient flats, residential or 
nonresidential as the case may -be, 
depending upon the locality etc. After 
getting the plan sanctioned by the Cor- 
poration and by the M.M.D.A. the pro. 
moters commence to construct thebuild- 
ing. Some promoters even before 
commencement of the work advertise 


the sale of the flats. show the beautiful. 


and attractive plan printed on nice art 
paper and enter into an agreement 
with the purchaser mentioning the price, 
location, etc. They also take a sizable 
amount as advance from the purchaser. 
Sometimes after the construction is 
over and when the building is ready for 
Occupation they seek purchasers for 
the well-built and well-advertised flats. 
On securing sufficient purchasers they 
impose a number of conditions by way of 
a written contract. Essential among 
these is that they should execute a sale 
deed in favour cf the proposed purchaser 
by way of a sale of the site only, to 
the extent of the plinth area of the dat 
offered for sale. On the very date of 
the sale deed or later the parties mutu- 
ally enter into an agreement in’and by 
which:the purchaser of the flat allows 
the builder to constructa flat cn thé land 
he has purchased, This agreement is 
T—A 
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not registered. So to say a reading of 
the agreement would go to show that the 
promoter or builder undertakes to build 
a flat for the purchaser (in fact when 
the flat is ready for occupation) on a 
flat rațe paid or to be paid by the pur- 
chaser to ‘the promoter. This deed 
comes into being for the obvious reason = 
evasion of stamp duty. How far this 
deed will confer title upon the purchaser 
may be examined. 


So far as the land is concerned the deed 
is executed in respect.of the land as an 
undivided share. Supposing in a land 
measuring’ 2 grounds lu flats are sought 
to be built; the purchaser of each flat 
will be given a sale deed to the extent of 
his undivided share in the landviz.,1/10th 
share. Assuchno flatowner can demare 
cate his land. His claim can relate to 
1/10th share only—that-too undivided 
share, the space left for passage, etc. 
being treated as common. He cannot 
describe his land by metes and bounds. 
When such is the position how can he 
authorise the promoter, to construct a 
building on his plot? Is not the agrees 
ment a farce? 


The promoter, after purchase of the land 
in his name invests his money or the 
money received from the purchasers as 
advance in the construction of the flats. 
He applies for sanction to the Corporation 
and to the M.M.D.A, for approval and 
sanction, In the applications he dese 
cribes himself as owner. He swears 
toan affidavit to the same effect. Thus 
title tothe land as well as to the build- 
ing only vests.with him. According 
to the agreement the promoter builds on 
behalf of purchasers and agrees to pay 
the building cost. 


On the very date of the sale deed an.. 
agreeMent is entered into between the. 
permits the 
builder to build a flat for him at a rate 
or price, to be fixed by mutual consent. 
How they will account for the construc. - 
tion God only knows. The purchaser of 
the flat therefore cannot say on which 


‘part of land his flat.has been built. Now 


does-he get any title to the building.. 
There is no whisper about the easemen« 
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tary rights between one flat owner and 
another. 


The fat owner therefore does not get 
any title to the building at all. Since 
the promoter applies to the Corporation 
for sanction of the plan naturally, there- 
fore the civic authorities will recog- 
nise kim only as the owner of the build- 
ing. In the event of any deviation in 
construction of the building the promo- 
ter alone is liable in terms of the Muni-~ 
cipal enactments. Armed with an 
agreement by which the purchaser of the 
flat authorises him to construct the flat. 
Gan the promoter after construction 
request the Municipality or Corporation 
to note the change of ownership in the 
name of the purchaser? No doubt under 
the City Municipal Corporation Act, 
transfer is possible in the event of 
transfer of property. 


Section 106 runs as follows :— 


“Ihe transferor of any property having 
title to the same in the event Of transa 
fer,should intimate to the Corporation 
within three months of the registration 
of the deed of transfer.” f 


In such circumstances whether the Cor. 
poration can act upon the unregistered 
agreement for changing the mutation of 
ownership is the point. At best in 
terms of the said section they can only 
change the ownership of the land in the 
name Of purchaser by virtue of the sale 
of land. How can the civic authorities 
assess these flats in the name of the pura 


chaser based upon the unregistered 
agreement? 
The Madras Electricity System also 


gives connection only to the owners. In 
the event of the transfer of the electri 
city meter on reguisition by the trans. 
feror, they insist upon the production 
of registered deed. 


The Life Insurance Corporation of 
India has got a lot of housing schemes. 
They do not lend for purchasing flats 
as the flat system is not foolaproof, 


Thus itis a moot point as to how far the 
purchaser gets title tothe building. The 
promoter in his anxiety to sell the flats 
may make promises. The saying ‘pur- 
chaser beware’ should be taken note of 
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seriously. There is every possibility 
of the gullible public being cheated. 
That was the position in Maharashtra 
also and that was why the State Govern- 
ment of Maharashtra passed an enact- 
ment giz. The Maharashtra Owner- 
ship Flat (Regulation of Promotion of 
Construction, Sale’s Management and 
Transfer) Act, 1963. This is indicated in 
the preamble to the Act which runs as 
fellows:— 


‘Whereas it has been brought to the 
notice of the State Government that 
consequent on the acute shortage of 
housing in the several areas of the State 
of Maharashtra sundiy abuses mala 
practices, and difficulties relating to the 
promotion of the construction of, and 
the sale and management andtransfer of 
flats taken on ownership basis existed 
and are increasing, etc.” 


In order to remove the difficulties 
the said Act was passed. A similar 
enactment is a must for our State also 
in the interests of the promoters as well 
as the purchasers. 


A flat according to this Act means “a 
separate and self-contained set of pree 
mises used for residence or office or 
godown, show room or shop or godown 
(and includes a garage) the premises 
forming part of the building. 


Promoter’s liability— The Act has cast 
certain liabilities upon the promotérs— 


(1) He should produce certain informa = 
tion and documents provided in the 
Act; 


(2) He should make full and true dis- 
closure of the nature of the title to the 
land on which he proposes to construct 
the flats ; 


(3) Such title should be certified by an 
Attorney or by an Advocate of at least 
three years standing; 


(4) He should make disclosure of the en- 
cumbrances on such land including 
any right, title, interest or claim of any 
party in or over the land; 


. (5) The promoter should give for ins- 


pection On seven days notice or demand 
the plans and specifications of the builds 


TY} 


ing built or to be built, such plans ha ve 
ing been approved by the local authori- 
ties $ 

(6) The promoter should on reasonable 
notice or demand disclose the particulars 
regarding the design, materials to be used 
in the construction of the building and 
also all the agreements that he has 
entered into with the architects or con- 
tractors ; 


(7) He should disclose the nature of 
fistures or amenities to be provided in 
the building including lifts, etc; 


(8) He should specify in writing the date 
on which possession cf the flat will be 
handed over to the purchaser ; 


(9) He should prepare and maintain the 
list of flats with their numbers already 
taken or to be taken, and the names and 
addresses of the parties the price charged 
or agreed to be charged, as well as the 
terms and eonditions on which the flats 
are taken; 


(10) He should state in writing the pre- 
cise nature of the organisations or pers 
sons to be inducted and to which the 
title is to, be passed and the terms and 
conditions governing such organisa~ 
tions or persons who have taken the flats; 


(11) He should not allow any person to 
enter into possession of the flat until com- 
pletion certificate is given as required 
by the law to be given; 


(12) He should makea fulland true dis- 
closure of all outgoings including ground 
rent, taxes on income, waterscharges 
interest on any mortgage or other 
en cumbran ces; 


(13) He should make a full disclosure of 
such other information and documents 
in such manner as may be prescribed 
and give on demand true copies of such 
documents. 


The Act further postulates that a pro» 
moter who intends to construct 
flats before he accepts any sum of money 
as advance payment, which shall not 
be less than 20 per cent of the sale 
price, enter into an agreement with such 
of those persons who are to take the flats 
and such agreement should be regis= 
tered under the Indian Registration Act 
attaching the copies of the documents. 
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A duty is also fastened upon’ the pro» 
moter tO maintain a separate account 
in a bank of the sums taken by the pros 
moter from persons as advance deposits, 
ground rent, etc., He should also make 
disclosure of the accounts in ress 
pect of all the transactions. The pro- 
moter is Made responsible for payment 
of all taxes and revenue assessments, 
water charges and other outgoings till 
he hands over due possession of the flats 
to the purchasers. 


The promoter after plans and specifica 
tions of the building have been approved 
by the appropriate authorities shall 
not make any alteration in the structure 
without the consent of the purchaser. 
The building shall be constructed and 
completed in accordance with the plans 
and specifications, 


If any defect in the building or material 
used or any unauthorised change in the 
construction is brought to the notice of 
the promoter within a period of one 
year from handing over possession, the 
promoter should rectify the mistakes 
without any further charge and in other 
cases he should pay compensation to the 
flat owner. 


Where there is a dispute as regards at any 
defect or change in the building or mate- 
rials used or any unauthorised change 
in the construction the matter may be 
referred to the Commissioner, appointed 
under the Bombay Housing Board Act, 


1948. The Housing Commissioner 
shall give his decision which shall be 
final. 


Failure to give possession : 


If the promoter fails to give possession 
of the flat to the purchaser in accordance 
with the agreement the Act gives a 
remedy to the purchaser. If the promoter 
is unable to give possession of the flat to 
the purchaser by the date undertaken 
or specified or a further agreed date and 
a period of three months thereafter and 
if he is unable to give possession for 
reasons beyond his control, he should 
return the advance received with 9 per 
cent simple interest. Till it is retyrned 
the property will be charged for the 
lia bility. 
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“No. Encumbrance : 

-After the agreement is executed between 
the promoter and the prrchaser the pto- 
moter shall not encumber the property 
` in any manner. i 


Formation. of Society or Company : 


“The Act visualises the formation of 
Societies or Companies. As soon as a 
minitium number of persons required 
to form a Comoperative Society or a Com- 
pany have taken the flats, the promoter 
should begin to form a Coeoperative 
Society or a Company and the promoter 
should be a member of such society or 
Company. However he can dispose 
of the remaining flats in accordance 
with the provisions of the Act. 


Title how conveyed. - 


The promoter should take necessary steps 
to complete his title and convey to the 
Society or to the Company his right, 
title and interest in the landand building 


-y 
H 
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and execute all the relevant documents 
of title pertaining to the property.  ' 
Liability of Flat-taker : | a 


Every person who has executed an agrees 
ment tota kea flatshall pay at proper time 
and place the price, his apprepriate 
share of Municipal taxes, water char- ` 
ges, and electric charges, ground rent, 
ete., as stipulated in the agreement 
and shall co-operate with the forma. 
tion of the society. 


Failure to comply with stipulations 
made in the agreement without any rea 
sonable excuse will be liable to convic= 
tion in a Court of Law. Likewise if 
the promoter fails to comply with or 
contravenes: any cf the provisions of 
the Act, he will be liable for conviction. 


The Act is comprehensive in dealing with. 
the buildings and sale of flats by pro. 
moters. A similar enactment is a must 
for the State of Tamil Nadu as flats 
are springing up in abundance.. 


-receives 


tì] 


WHETHER SECTION 214 OF THE 
‘INDIAN SUCCESSION ACT (XXXIX 
OF 1925), PROHIBITS PRONOUNCE- 
MENT OF JUDGMENT BEFORE PRO- 
DUCTION OF SUCCESSION CERTI- 
FICATE? l : 


By 


P. R. PoNNURANGAM, B.A, B.L, District 
Munsif. 


Decree is defined in section 2 (2) of the Code 


of Civil Procedure as the formal expression. 


of an adjudication of the matter in contro- 
versy. . Thus, to have “the formal expression 
of an adjudication” viz., the decree, there 
should first be a judicial adjudication. ‘This 
judicial adjudication is what is called a judg- 
ment; ‘And section 2 (9) of the said Code 
| defines judgment as the statement given by 
the Judge of the grounds of a decree. This 
definition of judgment also incidentally, indi- 
cates that the judgment containing the grounds 
of decree precedes the decree in point of time. 
The next requisite in ‘order to have a decree 
is that the judicial adjudication should receive 
a formal expression by way of the decree be- 
ing drawn up. In other words, though there 
may be a judgment passed, there can be no 
decree till such decree makes its appearance 
in a particular form in conformity with that 
judgment. It is, therefore, clear that judgment 
and decree do not synchronise. After the 
pronouncement of the judgment, the passing 
of the decree is suspended as it were till it is 
drawn up. Once the judicial adjudication 
the formal expression, the decree 
comes into existence. And, of course, the 
decree, in conformity with the requirement 
that it shall bear the date.on which the judg- 
ment was pronounced contained in Order 20, 
rule 7, ‘Civil Procedure Code, which is in the 
nature of an exception to the general rule that 
‘Court proceedings must bear the date on which 
they occur Mahammed Masoom v. Union of 
India‘, notionally relates back to the date of 
judgment. Thus, judgment and decree are 
. only technically synchronised. Therefore, we 
may say that passing of judgment is not pass- 
ing of decree. 


a Aa mama maa Ma akan a 





1. 1979 Crl.L.J. 365: (1979) T.L.R. 1 
Delhi 764. l 
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Now, section 214 of thè Indian Succession 
Act, 1925, enacts that no Court shall pass a 
decree against a debtor of a deceased person 
for payment of his debt to a person claiming 
on succession to be entitled to the effects of 
the deceased person except on production, by 
the person. so claiming, of a certificate granted 
to him under law, The object of production of 
Succession’ Certificate is to conclusively esta- 
blish the representative title of the holder 
against the debtor of the deceased and to afford 
full indemnity to such debtor paying his debt to 
the person in whose favour the certificate has 
been granted. The object gets embedded in 
the decree. It is, therefore, that the section 
interdicts only the passing of the decree. 
Since, as already adverted to, passing of judg- 
ment is not passing of decree and as the two 


processes are separate and distinct from each 


other, taking place at two. different points of 

time and being only technically synchronised, 

the provisions of section’ 214 ‘of the Indian 

Succession ‘Act, 1925, will well be complied 

with if the Succession Certificate is produced 

even after the pronouncement of the judgment, 

but before the decree comes into existence by its ` 
being drawn up. The said section of Jaw pro-. 
hibits only the passing of the. decree and not 

the judgment. ‘This view finds ample support 

in Bat Dahi v. Ghanashyam Haridas? and 
Rameshwar Lal Gaur v. Jagdish Prasad’. 

Therefore, when the Court pronounces the 

judgment, it can very well incorporate a direc- 

tion in it to the effect that the decree shall be 

drafted only on production of the Succession 

Certificate. This will, by and large, avoid the 

suits being kept pending disposal indefinitely 

awaiting production of Succession Certificates, 

which process normally takes, for some reason 

or other, a long time. 





eer ae NE. 
2. A.I.R. 1956 Bom. 102. 
3.- 1967 All.L.J. 123. > 
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APPEALS IN MATTERS RELATING 
TO EXECUTION OF DECREES. 


By a rae 


A, M. Hasan MOHAMAD, B.A., B.L., Advocate, 
Tiruvarur . 


After the submission of the report by the Law 
Commission in the matter of amending the 
Code of Civil Procedure, the Joint Committee 
of Parliament had observed as follows: 


“The ‘Committee note that according to the 
defiriition of the expression ‘decree’ given in 
the ‘Code, the determination of any question 
under section 47 amounts to a decree, and as 
such, an appeal and second appeal would lie 
against such determination. The Committee 
are of the view that this provision of the Code 
is mainly responsible for the delay in the 
execution of decrees. The Committee, there- 
fore, feel that the definition of the term ‘decree’ 
should be amended so that the determination 
of any question under section 47 may not 
amount to a decreet.” 


In order to give effect to the said observa- 
tions of the Joint Committee of Parliament, 
the Code of Civil Procedure was amended by 
omitting the words and figures “section 47 or” 


a Ta 





bie a 


Part II, section 2, dated 1st April, 1976. 
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in section 2, sub-clause (2), Civil Procedure 


Code. hoe ga 


Therefore, after amendment of the Code of 
(Civil Procedure by ‘Act CIV of 1976, no 
appeal would lie against an order under sec- 


- tion 47, Civil Procedure Code. 


Before amendment of the Code of ‘Civil Proce- 
dure, in the above respect, the orders passed 


under Order 21, rules 2, 15, 16, 18, 21, 22, 


23, 29, 34, 40, 43-A, 48, 53, 67, 72, 84, 88, 
89, 90, 93, 94, 95, 97, 98 and 99 were appeal- 
able. But after amendment, orders passed 
under the said provisions are no longer 
appealable. But still some of the Appellate 
Courts (viz., District Court and Sub-Court), 
are entertaining’ appeals and are deciding the 
appeals in execution matters, as if they have 
got jurisdiction and thus they are not giving 
effect to the amended provisions of the Civil 


‘Procedure Code, so far as appeals relating 


to matters in execution of decrees. 


In the above circumstances, I would request 
the High ‘Court to consider the above matter 
and issue necessary instructions, if necessary, 
to the lower Appellate Courts subordinate to 
the High Court to desist from admitting 
appeals in execution matters. 


1. The Gazette of India, Extraordinary, 


IH] 


OF SPEAKING ORDERS AND HIGH 
COURT CIRCULARS. 


By 


S. GoVINDARAJAN, 


B.SC., B.L., Advocate, 
Chidambaram. 


“Tt is surprising that the lower Court has 
failed to pass a ‘Speaking Order’. We there- 
fore remit the matter to the lower Court for 
fresh disposal according to Law.” 


With these terse comments a civil revision 
petition against an order in an interlocutory 
application in a decade-old execution. petition 
was thrown on the laps of a harassed District 
Munsif by the High Court. 


The High Court has set down some norms 
for the disposal of cases referred to by the 
prestigious name of High Court’s Circulars. 
They specify the number of suits and appeals 
that have to be disposed of. They mention 
many ‘dos’ and ‘donts’ for the subordinate 
judiciary : “Part-heard suits must be taken day 
to day. Don’t adjourn list suits on any ground 
whatever even if the lawyer has a stroke or 
swoons or dies or the Presiding Officer has a 
stroke or swoons or dies, except in the case of 
death of party” (as if this is a concession) . 


Though the norms are only intended as guide- 
lines to enable the subordinate judicial officers 
to adjust and regulate their work for smooth, 
speedy and effective disposal of the cases, yet 
even a slight variation from the dotted line is 
frowned upon and the High Court comes 
down heavily on the unfortunate judicial off- 
cers. A lot of time is spent by the Court staff 
in preparing weekly, monnthly, quarterly, half 
yearly and annual statements and submitting 
them to the High Court which  scrutinises 
these statements under a powerful microscope, 
a time which could be better utilised in check- 
ing the case papers. 


The High Court is oblivious to the conditions 
prevailing in moffussil Courts. Most of the 
parties are ignorant and illiterate villagers 
and they find it extremely difficult to prepare 
their cases with documents and evidence 
speedily. There are various mishaps which 
prevent them from getting on with these cases 
on the appointed day or day to day. The 
rigid implementation of the High Court cir- 
culars, results only in injustice being inflicted 
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on the litigant public. The judicial Officers 
being pressed from above, are forced to render 
quantitative rather than qualitative judgments 
which again causes injustice and expenditure 
to the litigants. 


Sandwiched as he is between a large pendency 
of cases and the pressure from the High Court, 
how can a subordinate judicial officer be 
expected to pass a speaking order in an inter- 
locutory application in an execution petition? 


In matters which have to be and can be dis- 
posed of summarily what is the necessity for 
a speaking order? If the High Court finds 
that the order is wrong or illegal it can as 
well set it aside and give a final disposal on 
merits. 


In some cases at the second appeal stage, the 
cases are sent down the ladder for fresh 
disposal making the parties start afresh from: 
the bottom rung spending a lot of time and 
money. 


When the need of the hour is quick and speedy 
disposal of cases, when the High Court itself 
frowns upon transgressions of its circulars by 
the lower ‘Courts so as to ensure speedy dis- 
posal of cases, the High Court may not be 
justified in remitting matters to the lower 
Court though it could have disposed them of 
on the materials placed before it. The High 
Court has ample powers to receive additional 


.pleadings and additional evidence and even 


in such cases after giving suitable opportunity 
to the parties, they can as well give a final 
disposal there itself, 


It is therefore respectfully submitted that a 
more realistic view of the state of things may 
be taken and suitable steps taken to remedy 
the situation. 
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THE BOTTLENECKS IN THE COM- 
PENSATION PROCEEDINGS IN THE 
MOTOR VEHICLES ACT, 1939 (IV OF 
1939). 

By 

A. RATNAVEL, Advocate. 


The provisions regarding the liability of 
an Jnsurance Company for third-party 
riskand the transfer of ownershipas cons 
templated in sections 96, 31 and 103-A (1) 
of the Motor Vehicles Act, 1939, require 
tó be amended to ensure quick remedy 
to third parties without cumbersome 
procedure and delay in compensation 
proceedings. 


With a view to provide statutory protec 
tion and expeditious remedy to third par~ 
ties injured.in accidents, compulsory in= 
surance has been contemplated in sec- 
tion 96 of Motor Vehicles Act, 1939. 


While being so,according toa recent judg = 
ment of the High Court, Madras,in New 
India Insurance Co., Lid. v. N .Ganapathy! “mere 
knowledge on the part of the Insurance 
Company of the change of ownership of 
the insured motor vehicle would not be 
tantamount to transfer of the certificate 
of Insurance and policy described in:the 
certificate in favour of the person 
to whom the. motor vehicle is transferred 
aee ahe has to apply in the prescribed 
form to the Insurer for transfer as contemplated 


under section 103A (1) of the Motor Vehicles 


4st.” | 


The decision fails to fulfil the spirit and 
object of Compulsory Insurance and the 
Statutory protection to third parties in 
Motor accidents as contemplated in 
section 96 of the Motor Vehicles Act, 
1939. It gives a fillip to third parties 
anda boost to the Insurance Company to 
escape from the clutches of statutory 
obligation of paying compensation to 
them, 


In view of the above decision, the 
qu2stion arises, whether the victims or 
the legal representatives of the deceased 
ate able to get needed protection and the 
tatutory expeditious remedy as con- 





1, (1982) 1 M.L.J. 305. 
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templatedin the section 96 of the Motor 
Vehicles Act, 1939, or, whether it ena ples 
only the Insurance Company to Minimise 
its liability of paying compensation to 
third parties under the shelter of 
transfer of ownership. 


For example,a person who has not much 

ptoperty,purchases a bus on hirespurchase 

on a particular date, i.e., 7th June, 1582, 

from the original owner (transferor). The 

said transferee nctifies the transfer to 

the R.T.A. (Regional Transport Autho- 
tity) and sends notice to the Insurance 

Company without being prescribed form as 

contemplated in the section 103A (1) of. 
the Motor Vehicles Act, 1939, for want 

of time., The said bus meets with an 

accident on 2Utb June, 1992. 


The victims or the legal representatives 
would not be entitled to get compensa tion 
or expeditious remedy from the Insurance 
Company as per the a bove decision of the 
High Court. The Insurance Company is 
nct liable to meet the claim of the 
third parties as there is no notifica = 
tion of the transfer of ownership in the 
prescribed form, as per the section 103=A 
(1) of the Motor Vehicles Act, 1939. The 
third parties could not file claim petition 
against the hire-purchase bus and they 
could not get compensation from the 
otiginal owner (transferor) as the transfer 
of the vehicle is complete. Lastly, they 
could file a claim petition only against 
the transferee who may not have much 
property. They may not be able to 
recover compensation from the transferee 
who may not have much property, within 
5 years or 10 years. 


Though compulsory insurance has been 
contemplated with a view to providing 
statutcry protection and expeditious 
remedy to third parties, in section 96, 
Motor Vehicles Act, 1939, the minute 
administrative procedure as, contemplated 
in Section 1U3-A (l) of the Motor 
Vehicles Act, 1939 attenuates the very 
object of compulsory insurence and the 
liability of the insurance in respect of 
the compensation tc the third parties. 


Similarly, itis very difficult to assimilate 
the analogy drawn between the sections 
3land 1U3#A(1) of the Motor Vehicles Act, 
1939, on the liability of the Insyrance 


11] 


Gompany to third - parties. The Madras 
High Court has given its decision in South 
Idia Insurance Go. Lid. v. Lakshme2 and 
the Andhra High Court its decision in 
Chenna Nayudu v. N. Lakshmiammal3, 
on the liability of an Insurance Company 
in compensation proceedings. 


The Madras High Court has held that 
“the change Of registry under section 31 of 
the Motor Vehicles Act, 1939 is nota con- 
dition precedent for the transfer of owner = 
ship of the vehicle; section 31 merely 
imposed an obligation both on the trans» 
feror and the transferee of the vebicle to 
notify the transfer;and non«compliance 
with provisions of section 31. did not 
invalidate the transfer.” 


According to this decision, bcth the trans= 
feror and the transferee are not expected 
to natify the transfer of the vehicle to the 
Regional Transport Authority as per 
section 31 of Motor Vehicles Act, 
1939. The transfer of the vehicle is 
complete as per the Sale of Goods Act, 
though the registry is not changed: in 
favour of the transferee. Notifying the 
transfer of the vehicle by both trans. 
feror and transferee is merely an obliga- 
tion not even an administrative proces 
dure. ‘fhe Andhra High Court has held that 
“the registry may be continued in the 
na m> of the transferor and in such case, 
the registered owner also retains some 
interest in the vebicle;as such the Insurance 
Company could be made liable to meet tac claim.” 


According to the decision, the Insurance 
Company could be made liable to meet 
the claim of the third partiesas the regis= 





2, (1971) 2ML.J. 354: 84 L.W. 147: 
(197!) A.C.J. 122; 41 Gom. Cas. 537: 
ALR. 1971 Mad. 347. . 
i 2 - (1980) A.C.J. 189;A.I.R. 1980 A.P. 
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tered owner also retains some interest in 
the vehicle. The Insyrance Company 
is liable to pay the compensation to the 
third parties irrespective of the transfer 
ef the vehicle. 


According to the Andhra High Coprt, 
the Insurance Company is lia ble to pay 
compensation to third parties irrespective 
cf the transfer and the registered owner 
also retains some interest in the vehicle 
though the transfer of vehicle is effected. 


Likewise, the Insurance Company is not 
liable to indemnify on the transfer cf the 
vehicle for the third partiesas per section 
103 (1) of Motor Vehicles Act, (1). 1939. 
The Insurance Company asserts that the 
transferee has to apply for the transfer 
of the certificate of insurance, in the 
prescribed form. The decision in New India 
Insurance Go., Ltd. v. N. Ganapathy*, seems 
to consider that notifying the transfer 
of vebicle in the préscribed form to the 
Insurance Company is mandatory and 
not merely an administrative proce« 
dure. 


So, the provisions of sections 96, $1 and 
103A (1) of Motor Vehicles Act ha ve to be 
amended in such manner that once the 
motor vehicle is insured, the Insurance 
Compeny is always bcund to indemnify 
the third parties irrespective cf transfer 
of vehicle. Then only third parties are 
able to get the statutory protection and 
expeditious remedy without any delay 
in the compensation proceedings as 
contemplated in “section 96 of Motor 
Vehicles Act, 1939. l ` 





4. (1982) 1 M.L.J. 305, 
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RANDOM THOUGHTS ON THE 
TAMIL NADU CITY TENANTS PRO- 
TECTION ACK (ME OF 1922). 


By 

T. R. VENKATARAMANAN, B. OOM. B.L., 
D.P.PA., A.c.s.. Pu KANAGARAJ MUTHU 
PANDIAN, M.A, 3,1, Advocates, Tenkasi 
627811. 


Gandhiji taught that the end should not 
only be good, but the means to achieve 
the end should also be equally good. 
He observed: “they say, means are 
after all means. 1 would say means 
are after all everything, as the means 
show the endi”, 


The Tamil Nadu City Tenants Protection 
Act, (11I of 1922) was enacted ata time, 
immediately after the First World War, 
where a situation was created by the 
war, in which a section of the public 
were in danger of being rendered home- 
less, and as the state had the duty of 
finding homes for them, the Act was 
put into the Statute Book.2 


By a single stroke of the pen (and throw- 
ing the law of contracts, and other 
laws relating to promises, obligations 
and performance tothe winds) and under 
the banner of promoting social justice, 
the Act gave aright tothe tenants ‘‘who 
in many parts of the ‘city of Madras 
have constructed buildings on other’s 
land, in the hope they would not be evic= 
ted so long as they are paying a fair 
rent.’’3, 


Since 1922, the Act has been subjected 
to 8 amendments and the: amending 
Acts ha ve, as it were ,rewritten a new code. 
The scope cf the Act was enlarged from 
Madras City to the municipal towns 
and then to a few named townships¢, 
and adjoining areas in the State 





1, “All Men are Brothers” 
Edited by Krishna Kripalani. 


2. T.N.G.T.P. Act. 
By V.N. Krishnamoorthy. 
3. Preamble of the Act III of 1922 as 
originally enacted. 
4. See Act XIX of 1955 and Act IT of 
980. 
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of Tamil Nadu Act XVI cf 1964 extended 
the benefit to nons-residential buildings 
alsofrom the original inclusion of resi- 
dential bvilding. 


Written contracts were made only to 
be ignored by omitting the -proviso to 
section 125. ' 


omitted the 
words ‘‘in the hope that they wovld 
not be evicted’’, thus making the egi- 
sting sentence, ‘‘so long as they pay a 
fair rent’’, a cruel joke, for, the fair 
rent is neither explained, nor fixed, 
but any increase in rent cannot be more 
than 25 paise in a rupee under section 7 
of the Act. 


Ironically, the Act was originally in- 
tended to help the homeless poor and, 
when, extended to non-residential build. 
ings, the Act boomeranged, and the 
poor who leased their land to rich 
businessmen were forced to part with their 
land to their rich brothers. Their right 
to file a suit for eviction was lost under 
section 9 of the Act. : 


“The worst is the Act nowhere defines the 


word ‘‘person’®? used in the definition 
ef “tenant”. So the natural tena 
dency is to look to the General Cla vses 
Act, under which a ‘‘ person means 
and includes not only a living person, 
but also, association of persons and 
incorporated companies6.’’ 


Thus, even an incorporated company 
under the Indian Companies Act, which 
is a non-citizen with no fundamental 
rights7 can grab a land from a poor 
citizen who has leased out his vacant 
site, in the hope of getting a fair return 
on his lease retaining the ownership 
thereof. 


The Act did not provide for any exepm- 
tion for trust properties. Many valu= 
able sites, belonging to temples (and 
in turn to the Government, through 





5. See Act IV of 1972. 
6. See section 3 (42) of Act X of 1897. 


7. State Trading Corporation of India v, 
C.T.Q., A.1.R. 1963 $.G. 811. 
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the H.R. & C.E. Department) are sub= 


ject to a lot of litigation and are on the 
verge of disappearance. After all what 
applies to Rahim also applied to Ram. 
God or No God, (all are landlords) 
Is it not? 


Even though the Act came into being 
in the City of Madras with effect from 
February, 1922, sub-section 1 (3) deal- 
ing with jurisdiction was re-written by 
by the Amending Act,I1of1980 as inserting 
Madras andadding a few named, Town- 
ships. Thus a peculiar situation has 
arisen by which the Act is made appli» 
cable to the City of Madras to the tenan- 
cies created before 1980. But section 9 of 
the Act II of 1980 which contains a saving 
clause for abatement of pending suits 
did not include the City of Madras. 
One wonders, how a tenant can claim his 
benefit under Act III of 1922 and at the 
same time, continue to fight his suit for 
eviction without any abatement peti- 
tion P 


Thus the amending Act of 198", has 
put the cart before the horse, The next 
point for consideration is the procedure 
by which the Act is extended to different 
Municipalities in the State of Tamil Nadu. 
Even though the power to extend the 
Act to residential and then to non.resi- 
dential buildings is delegated to the exes 
cutive; the power is unfettered. This 
will be clear by a reading of section | 
(6) of the Act ITI of 1929. 


1. Short title and application :— 


(1) This Act may be called the Tamil 
Nadu City Tenants’ Protection Act, 
1921. | i 


(2) (a) It extends to, — 


- (i) the city of Madras : 


(ii) the townships of Kodaikanal, Avadi, 
Kathiwakkam, Ambattur, Madha varam, 
Bhavanisagar, Couftallam and M ettur. 


(6) The State Government may by 
notification in the Tamil Nadu Govern- 
ment Gazette, extend this Act with 
effect from such date as may be speci- 
fied in the notification to .. ` 


(3) This Actshall apply .. 


(4) The State Government 
notification in 
e 


may, 


by 
the Fort St. 


George 
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Gazette, cancel any notification issued 
under subssection (2) but the cancella- 
tion shall not be deemed to affect the 
power of the State Government under 
sub-section (2) again to extend this Act 
to such (town, township or village). 


(5) Where a notification is issued under 
sub-section (4) every proceeding pend- 
ing on the date of the publication of such 
notification and instituted under pros 
visions of this Act as extended by virtue 
of the notification issued under sub- 
section (2) which has been cancelled 
by such notification shall abate and all 
tights and privileges which may have 
accrued immediately before such date 
to any person by virtue of this Act as 
extended shall cease and determine 
and shall not be enforceable: 


Provided that nothing contained in 
this sub-section shall be deemed’to ina 
validate any suit or proceeding in which 
the decree or order passed has been 
executed or satisfied in full before the 
date mentioned in this subs«section. 


(6) Every notification issued under suba 
section (2) or subssection (4) shall be laid 
before the Legislature, if it is sitting as 
soon as May be after the issue of the 
notification and if it is not sitting within 
seven. days of its reaassembly and the State 
Government shall seek the approval of the 
Legislature to the netification by a tesolution 
moved within a period of 15 days beginning 
with the day on which the notification is so laid 
before it and if the Legislature makes any 
modification should cease to have 
effect only in such modified form or 
be ofno effect, as ‘the case may be, 
but without prejudice tothe validity of 
anything previously done thercunder. 


We can deduce the following Steps from 
the section : 


(a) The notification, extending the Act 
“shall be laid before the Legislature’? as 
soon as jt is published, if the Assembly 
is in session. 


(4) If it is notin session, it shall be laid 
on the table of the House within seven 
days ofits reassembling. 


(c) The State Government shall seek the 
approval of the Legislature to the notis 
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fication, within 15 days after the laying 
of such notification before the Legislature. 
(d) The Legislature can pass tke motion 
of approval of the notification after 
making such modifications therecf in 
the notification as it deem fit 


The above procedure has to be applied 
when the Act is extended toa Municipal 
town and in so far as residens 
tial buildings are concerned. Then 
the Act can be further extended to non- 
residential buiidings. However, when 
the Act is estended to a noneresidential 
building, the above procedure need not 
be followed: a mere Gazette notification 


is sufficient. Brt the Act ought to 
have been already extended as stated 
a bove. 


Ihe above provisions were incorporated 
in the Madras City Tenants, Protection 
Act, by the amending Act XIII of 1960. 


Naturally, any nctification extending the 
Act,after the Amending Act XITI of 
1960 has to mandatorily follow the above 
procedure. 


The Act was extended almost to every 
major municipality in the State cf Tamil 
Nadu by Government Order Ms. 49, 
Revenue, dated 8th January, 1973. If 
the above procedure is noc followed, 
the notifications becomes moribund. 
Enquiry reveals that the above proce= 
dure was not fcllowed and the G.O.Ms. 
49, Revenue, dated 8th January, 1973 
was allowed to lapse. It is evidenced 
by the following facts: 


(a) 294h November, 1972 : Sth Assembly 
7th Session of Tamil Nadu Assembly prow 
rogued. P 


(b) 8th January, 1973: G.O. Ms. No. 49, 
Revenue issued by the Government of 
Tamil Nadu extending the Act to Ten- 
kasi and other M unicipal Towns. 


(c) 31st January, 1973: Government Order 
published in Tamil Nadu Gazette. 
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(d) 2nd Febrnary, 1973: Tamil Nadu 
Assembly met for the first time in 1973 
with the address of the Governor K.K. 
Shah (This is the first meeting of the 
Assembly after the issuance of G.O.Ms. 
No, 49, Revenue). 


(e) 8th February, 1973: End of 7 days 
deadline to place the G.O. in Assembly 
as contemplated under section 1 (6) 
of the Act III of 1922. 


(f) 23rd February, 1973: End of the 15 
days deadline to ratify G.O. Ms. No. 49 
by a resolution as contemplated under 
section 1 (6) of the Act IIJ of 1922. 


(2) 13th February,» 1973: The Assembly 
adjourns after a vote of thanks to the 
Governor. 


One can reasonably deduce that the 
notification was not ratified because 
of the adverse judgment given against 
the State of Tamil Nadu in the Glode 
Theatre Case’, It is needless to say that 
the non.ratification of the G.O. has 
changed the law rpside down, the same 
willapply to the subsequent notification 
for non-residential building since the 
notification for that has to follow the 
valid extension of the Act to residential 
buildings. 


Now, turning to the definition of‘‘person”’ 
a benevolent construction of the term 
“person”? should be taken, so as to ex- 
clude ‘‘firms, association of persons and 
incorporated companies. For, the word 
“person?” cannot be read in isclation but 
should be read and understood under the 
general objective of the Act. This view 
is supported by the decisions of the Sup» 
reme Court in QDulichand [Laxmi Nara» 
yanan v.Commissioner of Income -tax,Nagpur®. 
{t follows that the benefit under Act 
III of 1922 should not be extended to 
artificial persons like firms and com.. 
panies. 





8. See Sarkaria Gommissicn I report— 
Chapter V allegation. No. 15-land for 
New Globe Theatre, against Sri Karuna- 
nithi,Sri Shan mugam an dSri,Mahadavan, 
page 209 for full information, 

9. 3956 8.G.J. 317 : 1956 S.C.R. 154: 
(1956) itM.L.J. (SG.) 164: 29 1.T.R. 
535:A.LR. 1956 5,0, 354. 
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1. Justice Trrumpus, by Justice S. Mohan 
[Published by C. Subbiah Chetty & Co., 
60, Big Street, Triplicane, Madras], 1982. 
Price Rs. 35. 


Fiat justitia, ruat coelum—let justice be done, 
though the heavens may fall—is undoubtedly 
a pleasing apotheosis. _ In the words of Inger- 
soil “there is but one blasphemy, and that is 
injustice; there is but one worship, and that 
is justice”. Justice in the abstract baffles defi- 
nition. What the judiciary renders is justice 
according to artificial reason and law. The 
law itself is man-made and changing. Inde- 
pendence of the judiciary is a sine qua non 
in the quest for justice—justice between man 
and man, state and subject, citizen and gov- 
ernment. In the ceaseless struggle over the 
centuries to uphold the concepts of liberty, 
equality and justice in Europe, America and 
Asia, “the judiciary has, by and large, played 
and continues to play a very vital role dealing 
justice impartially without fear or favour, 
affection or ill-will. It is not without signifi- 
cance that the Conference of Lawyers held in 
West Berlin in 1951 adopted the convention: 
“Love justice, work for it, and, if necessary 
lay down our lives”, 


Though the title of the instant book is some- 
what intriguing, it has not much to do with 
justice in the abstract but provides a compa- 
rative study on the independence of the judi- 
ciary highlighting the landmarks in the quest 
for it in different countries in the form of 
historic or constitutional declarations, legisla- 
tion, observations or dicta of eminant jurists 
and statesmen, judicial pronouncements, etc. 
Thus we are taken through the developments 
historically in England, India, United States 
of America, Canada, Malaysia, Nigeria, Aus- 
tralia and Sri Lanka. There is an Appendix 
containing a tabular statement giving the name 
of the country, the highest Court, the method 
of selecting, tenure of office, power to deter- 
mine constitutionality of legislation and pro- 
visions regarding lower Courts. 


Few will question the statement that an inde- 
pendent judiciary is an indispensable requisite 
of a free society under the rule of law (page 
110). At the same time it is realistic to 
remember that this is possible only if the exe- 
cutive acts in a responsible manner. Judi- 
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ciary in all its actions proceeds on such 
assumption. In King v. Speyer, (1916) 1 
K.B. 596, the Court observed: “It is res- 
pectful and proper to assume that once the 
law is declared by a competent judicial autho- 
rity, it will be followed by the Crown.” Like- 
wise in Eastern Trust Co. v. Mckenzie Mann 
& Co., (1915) A.C. 750, the Privy Council 
remarked: “It is the duty of the Crown and 
of every branch of the Executive to abide by 
and obey the Jaw ........ and it is the duty 
of the Executive in cases of doubt to ascertain 
the law, in order to obey it, not to disregard 
it”. Automomy of the Court has generally 
been respected and the power to commit for 
contempt has operated as a deterrent to the 
flouting of the decisions of the Court. Never- 
theless there have been occasional rumblings. 
In 1931, in England under the provisions of 
the National Economy Act authorising reduc- 
tion of remuneration of all persons in His 
Majesty’s service by order in Council, the 
Government ordered reduction of judicial 
salaries by one-fifth sub silentio. Again in 
Liversidge’s case, Lord Atkin adverting to the 
arguments advanced on behalf of the Crown 
was constrained to remark that it recalled to 
his mind the days of the Star Chamber. 
In our own country it is familiar knowledge 
how the Prime Minister, Jawaharlal Nehru, 
an ardent champion of democracy chafed at 
some decisions of the Supreme Court and 
spoke of its role as not being that of a third 
chamber. The recent circular letter issued by 
the Law Ministry, dated 18th March, 1981, as 
to a certain undertaking from the Judges 
coupled with the short term extensions made 
by the Executive of the tenure of Additional 
Judges have by no means allayed apprehen- 
sions, that the independence of the higher judi- 
ciary is sought .to be eroded, particularly in 
view of an earlier acrimonious controversay 
over the loud-thinking of a former Law 
Minister about the need for a “committed” 
judiciary. In the light of these it may not be 
easy to accept the thesis that justice triumphs 
in the sense of the independence of the judi- 
ciary being made unassailable. Be that as it 
may, the instant book contains a valuable 
collection of materials historically pin-pointing 
attention to the need for an independent and 
fearless judiciary, so that in the words of 
Tun Mohamed Suffian, Lord President, Fede- 
ral Court, Malaysia, in his Foreword “the 
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citizen is assured that his dispute with ‘either 
a fellow citizen or ........ in these days of 
wide government intrusion into areas formerly 
regarded as the proper province of the private 
sector ...... with Government is resolved 
honestly and impartially, fairly and justly, 
without fear or favour, affection or ill-will. 
The book is quite a welcome publication. 





2. THE NEGOTIABLE INSTRUMENTS ACT, by 
Ramakrishna R. Vyas. [Published by Law 
Publications of India, Bombay-400 034. | 1982. 
Price Rs. 50. ; 


It has been said that negotiable instruments 
are really letters of credit and form a substi- 
tute for money. The law applicable to them 
stem from certain principles of equity and 
usages of trade which general convenience and 
commonsense of justice had established to 
regulate dealings of merchants and mariners 
in all the commercial countries of the civilised 
world familiarly known as the Law Merchant. 
In England, the Bills of Exchange Act, 1882 
contains the law on the subject. In India, 
the Jaw is stated in the Negotiable Instruments 
Act (XXVI of 1881), which has undergone 
numerous amendments since it was enacted. 
Even so the Act is not exhaustive and 
where it is silent the principles of English law 
have been followed. The Law Commission 
of -India took up the revision: of the Jaw in 
the light of the provisions of the Bills of Ex- 
change Act, 1882 and the Uniform Negotia- 
ble Instruments ‘Law of the United States of 
America and the’ decisions under the English 
and Indian Acts as’well as the representations 
of the Chamber of Commerce and other bodies 
and the public and made a number of recom- 
mendations to the Government in its Eleventh 
Report on 26th September, 1958. Several 
major developments since then within as well 
as without the country. showed the need for 
a fresh look at the ‘subject. An one-man 
Commission headed by Dr. P. V. Raja- 
mannar, -retired Chief Justice, was appointed 
in November, 1972 and it has submitted a 
Report based on the recommendations. of the 
Law Commission in 1958. The conspectus 
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shows that though the Act is more than a 
century old and is not exhaustive and the 
Courts have to seek light from English law to 
meet the gaps and emerging problems, no 
overhauling is in sight. 


The book under notice opens with a useful 
seven page introduction covering the genesis 
and history of the law. This is followed by 
a coverage of the whole law in 15 Chapters. 
There are four Appendices. ‘Appendix I, 
contains the text of the Negotiable Instru- 
ments Act. Appendix II furnishes the text 
of the Bills of Exchange Act, 1882. Appen- 
dix III gives the Cheques Act; 1957 (5 & 6 
Eliz 2, c. 36) and Appendix IV, the Notaries 
Act, 1952. The instant book thus provides a 
complete picture of the law. 


The exposition of the law by the author is 
analytical and lucid. The differences between 
the Indian and English law, where they occur, 
are carefully noted.. The note on Hundi, 
explaining its nature, its chief incidents, its 
forms, and the dozen kinds of hundis that are 
to be found is quite helpful. Leading deci- 
sions, Indian and English have been ade- 
quately noticed. A complicated subject has 
been handled in an easy manner, particularly 
likely to appeal to students as well as lawyers 
and businessmen. 


a 


3. Law or EDUCATION AND EDUCATIONAL 
INSTITUTIONS IN INDIA (Public, Private and 
Government, Aided) by R. D. Agarwal, in 
3 Volumes, Vol I, 1982. ‘(Publishers:: Law 
Book Company, Sardar Patel Marg, ‘Allaha- 
bad-211 001). Price Rs, 360 per set of 
3 Volumes; U.S. $ 72.00 per set of 3 Volu- 
mes; U.K. £ 30.00 per set of 3 Volumes, 


The Nitisara states that a fourth of one’s edu- 
cation is derived from the teacher, a fourth 
from self-effort, a fourth from fellow students 
and a fourth through passage of time. The 
modern outlook on education is to regard it 
as a sine gua non for good citizenship, as a 
chief tool for acquiring culture and as a pass- 
port to some profession or occupation. It is 
recognised that education comprehands quite 
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a number of things-training, instruction, 
strengthening of the power of body or mind, 
culture etc. Education has become an im- 
portant function of the State. In India the 
right to education is declared by Aricle 41 of 
the Constitution. The State is directed to 
provide for free and compulsory education of 
children up to 14 years of age (Article 45). 
Cultural and educational rights of minorities 
are dealt with in Articles 29 and 30. Since 
the Forty-second Amendment to the Consti- 
tution the subject of education falls under 
Entry 25 of List III, the Concurrent List for 
purposes of legislation. Now, more than 
ever before, it is realised that education should 
promote creative thinking and foster research 
particularly in the field of applied sciences so 
as to achieve increased production of raw 
materials as well as industrial goods. The 
phenomenal growth in educational institutions 
and Universities has thrown up multifarious 
and complicated problems like teachar-student 
realationship, maintenance of discipline, ser- 
vice condition of various classes of academic 
and non-academic employees etc. To add to 
these the Supreme Court decision in the 
Bangalore Sewerage and Water Works case, 
(1978) 1 S.C.J. 481: A.I.R. 1978 S.C. 
543, tended to bring educational institutions 
into the drag-net of ‘industry’ within the 
meaning of the Industrial Disputes Act. Very 
recent Parliamentary legislation has intervened 
to remedy this situation. The conceptualisa- 
tion of social justice and protection to the 
weaker sections of society have led to a mass 
of decisions of the High Courts and the 
Supreme Court unravelling the difficulties en- 
countered in their practical application. Verily 
educational law is changing rapidly all the time. 
The ‘need for a well-written and dependable 
book presenting the various aspects of educa- 
tion and educational institutions and the law 
applicable to them cannot be over-stressed. 


Mr. Agarwal has endeavoured to provide a 
comprehensive work on the Law of Educa- 
tion and Educational Institutions in India in 
three volumes. The general contents of the 
complete set cover 29 chapters. ‘Chapter 1 
is introductory and preliminary. Chapter 2 
states the principles of interpretation of statu- 
tes. Chapter 3 applies itself to definitions. 
Chapter 4 is devoted to establishment and 
closure of educational institutions, Chapter 5 
to religious instruction in educational institu- 
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tions and minority educational institutions and, 
Chapter 6 to educational authorities and offi- 
cers. ‘Chapter 7 covers Grant-in-Aid, Chap- 
ter 8 admission of students to educational 
institutions and Chapter 9 reservations. Chap- 
ter 10 is concerned with examinations, Chap- 
ter 11 with disciplinary proceedings and Chap- 
ter 12 with estoppel. Chapter 13 is devoted 
to appcinment, Chapter 14 to selection of 
candidates etc., Chapter 15 to probation and 
confirmation, Chapter 16 to seniority, Chap- 
ter 17 to equality of opportunity etc., Chap- 
ter 18 to conditions of service, Chapter 19 to 
salary etc., and Chapter 20 to compulsory 
retirement and superanuuation age, Chap- 
ter 21 deals with Leave, Chapter 22 with pro- 
motion, Chapter 23 with termination of ser- 
vice, and Chapter 24 with reversion, resigna- 
tion, reinstatement and suspension, Chap- 
ter 25 discusses writ jurisdiction, Chapter 26 
principles of natural justice, Chapter 27 suits 
etc., Chapter 28 offences and penalties, and 
Chapter 29, taxation relating to educational 
institutions. The book under notice, Vol. I 
consists of the first nine of the foregoing chap- 
ters. Under each chapter there is a detailed 
synopsis. Relevant legislation, state as well 
as central is fully taken into account and is 
throughout kept in view. ‘Case-law practically 
up to date has been noticed. A separate list 
of cases and a separate subject index for the 
first volume is also attached, 


The style of the book is naturally different 
from what would be suitable to a book review- 
ing the development of educational policies or 
the transformation from the “Ox-bridge” to 
the “Red-brick” type of Universities or the 
cultural yielding place to the utilitarian. The 
treatment of the subject is relatively prosaic 
more by way of presenting materials syste- 
matically under each synopsis head than a 
continuing narrative of the legal principles 
emerging from different fact-situations. The 
principles of Jaw as given are drawn mainly 
from the case-law, Indian and Foreign. The 
range of topics discussed is encyclopaedic. 
The author points out at page 4 that integ- 
rated education envisages the development of 
the individual as a useful member of the 
society and hence the need for schools and 
Colleges. But alas, the craze everywhere is 
now for correspondence courses dispensing 
altogether with school or College life. ‘The 
author’s observation at page 59 that the direc- 


34 


tive principles of State policy should now be 
invariably read into the fundamental rights 
sunacks somewhat of oversimplification. ‘The 
book is bound to serve well lawyers, teachers 
and educational authorities and policy makers 
as well as all those concerned with education 
and educational institutions in different capaci- 
ties. 


4. MUKHERJEE’S COMMENTARIES ON THE 
Customs Act, 1962 (along with Various 
Rules, Interconnected Provisions and Useful 
Appendices and Notifications), 3rd Edition 
1982. [Published by Law Publishers, Sardar 
Patel Marg, Allahabad-211001]. Price 
Rs. 170; £ 21.25; $ 42.50. 

Customs duties form a substantial and fruitful 
source of revenue and are closely linked up 
with the country’s economy, Customs adminis- 
tration and customs law have assumed enorm- 
ous importance with the phenomenal increase 
in trade and commerce. ‘Customs law is also 
intimately connected with the law relating to 
imports and-exports, foreign exchange regu- 
lations, prevention of smuggling etc. The Cus- 
toms Act, 1962, consolidated and amended 
the law relating to customs into one compre- 
hensive legislation replacing the Sea Customs 
Act, 1878, the Land Customs Act, 1924, and 
rules relating to Air Customs. In 1980 far- 
reaching amendments in the Customs Act by 
way of a thorough overhaul in Chapter XXV 
of the Act were effected by the Finance Act 
(No. 2) of 1980. The provisions for appeals 
and revisions have been recast. A new forum 
styled the Appellate Tribunal has been cons- 
tituted. Reference of questions of Jaw to the 
High Court and the Supreme Court has been 
provided for. ‘Again a new provision has 
been made giving a right of appeal to the 
Supreme 'Court against decisions of the High 
“ Court on such reference. 


The instant book provides commentaries on 
the ‘Customs ‘Act sectionwise. There are five 
‘Appendices—A to E. While Appendix A 
contains the Rules under the various sections, 
Appendix B contains the Regulations framed 
under the various sections. While Appen- 
dix C gives the Forms under the Customs ‘Act, 
1962 and Appendix D. the Notifications under 
that Act, Appendix E provides relevant 
extracts from 38 allied ‘Acts such as the Air 
Craft Act, 1934; the ‘Antiquitics and Art 
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Treasures Act, 1972; the Arms Act, 1959; 
Control of Foreign Exchange and Pre- 
vention of Smuggling Activities ‘Act, 1974; 
The ‘Customs Tariff Act, 1975; Foreign 
Exchange Regulation Act, 1973; Gold Con- 
trol Act, 1968; Imports and Exports (Con- 
trol) Act, 1947; The Land Customs Act, 1924; 
the National Security Act, 1980; the Trade 
and Merchandise Marks Act, 1958 etc. A 
comparative Table of the provisions of the 
Customs Act, 1962 with those of the 1878 
Act is also provided. There is a (subject) 
Index. No list of cases is however given. 


Though most of the leading decisions, English 
and Indian, have been noticed and the cita- 
tions are brought up to date, some cases lay- 
ing down fairly noteworthy points seem to 
haye missed inclusion, such as, A.I.R. 1979 
S.C. 675, holding that the requirement of 
the amended section 15 (1) (b) that the rate 
of duty etc., on imported goods shall be the 
rate and valuation in force on the date when 
the warehoused goods are actually removed 
from the warehouse could not be ignored 
simply because the goods were imported be- 
fore the amended section came into force or 
that their bills of-lading or bills of entry were 
lodged before that date; 1979 Cr.L.J. 1468, 
deciding that under section 110 (1) the pro- 
per officer is not empowered to reseize the 
goods after their return to the person from 
whose possession they were seized; A.I.R. 
1981 S.C. 1468, laying down that where in 
respect of an import licence issued under the 
Cotton Textiles Import Incentives Scheme 
the licensee and another person were found. 
guilty of trafficking in the licence, the punish- 
ment imposed on one should not be glaringly 
disproportionate to the punishment imposed 
on the other. 


Customs law and customs administration have 
in the nature of things assumed, over the years 
tremendous importance to the professional 
lawyers as well as to the officers concerned. 
Every section carries a synopsis under the 
headings of which the commentaries are 
spread. The exposition is marked by objec- 
tivity of outlook and is throughout lucid and 
helpful. The book will be of great assis- 
tance not only to the Courts and the lawyers 
but also to the commercial public and cus- 
toms authorities. 


11). 


A NOTE ON R. SARAVANAN v. SRI 
VEDANARAYANASWAMI DEVAS- 
THANAM, REPRESENTED BY ITS 
HEREDITARY TRUSTEE, DHARMA- 
PURAM MUTT AND ANOTHER, 
(1982) 95 L. W. 322: (1982) 2 M.L.J. 
290. -- : 


"By prani i o j 


R. GOVINDARAJAN, -B.A., B.L., Advocate, 
Madurai. . 


The above decision has a far-reaching effect in 
the interpretation of documents giving right 
to enjoy the usufruct in cocoaunt topes. The 
facts of the case reveal that the document only 
gave a right to pluck cocoanuts. In construing 
the right, Justice: Mahan has relied upon an 
earlier judgment of a Division Bench in Venu- 
gopala -Pillai v.. Thirunavukkarasu, wherein 
it was found that the document did not give 
the tenant any right in the land and that he 
was only a licensee. As to the right to enjoy 
the toddy yield from the trees it was in the 
nature of immoveable property, because it was 
a benefit which arose out of land and the 
rights conveyed by the agreements would be 
in the nature of a lease-hoid right. This deci- 
sion was followed by Justice Ramaswamy in 
Ranga Iyengar v. Sivaswami?. 


The Jearned Judge has not taken into account 
the fundamental feature that a document to be a 
lease must confer a right in the land. For that 
one has tc see the definition given in the Tamil 
Nadu Cultivating Tenants’ Protection Act. 
“Cultivation” means the use of lands for the 
purpose of agriculture or horticulture. “Land” 


means the land used for the purpose of agri-. 


culture or horticulture and includes any build- 
ing or any waste, vacant or forest land, appur- 
tenant thereto and any house site belonging 
to the landlord and let to the cultivating tenant 
under the tenancy agreement. According to the 
said Act, cultivating tenant is one who con- 
tributes his physical labour in the cultivation 
of any land belonging to another. Thus the 
basic fact is that the document should confer 
a right in the land and if it fails, to do so, 
a anaa anga aana 

1. (1948) 2 M.L.J. 155: 61 L.W. 514: 
A.I.R. 1949. Mad. 148. f 

2. (1977).2 M.L.J. 265: 90 L.W. 559: 
A.I.R. 1977 Mad. 364. 
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the document is only-a licence and not a lease 
even. though the right to enjoy the usufruct 
may be immoveablé as defined in the Trans- 
fer of Property Act or Registration Act or in 
the General Clauses Act. In fact the above 
case was considered by another. Division Bench 
consisting of Ramachandra Iyer, 'CJ. and 
Venkataraman, J. in 4. Govindasamy Vanniar 
v. S. Mahalakshmi Ammal and another. 
Their Lordship. say “What we have to see is 
whether there has been a lease of the Jand. 
There can be no doubt that the appellant’s 
right is to enjoy only the cocoanut yield from 
the trees which derived the nutriment from. the 
land. - It may-be that such a benefit amounts 
to an interest in the immovable property. But 
that is not the same thing as saying that there 
has been a transfer of the land itself. In the 
case cited above, Venugopala Pillai’s caset, the 
distinction that there could be a transfer of 
immoveable property without there being a 
transfer of the land has been recognized.” 


There is another judgment of Ramaprasada 
Rao, J., (as he then was), reported in Saro- 
jini Ammal v. Chelliah Pillai and another®, in 
which he has taken the definition of the cul- 
tivating tenant under section 2 (aa) as stated 
supra and has held “any land mentioned in 
section 2 (aa) with reference to particular and 
individual cases has to be understood as 
“the land” in those cases. Therefore it is 
necessary that a person projecting an interest 
as a cultivating tenant has to prove and esta- 
blish that he has an interest in the land 
which is the subject-matter of enquiry’. 
“Unless there is acceptable proof that a parti- 
cular piece of Jand which is decipherable or 
identifiable and which could be specified is the 
subject-matter on a demise and unless the 
person who claims a right as a cultivating 
tenant establishes that his physical labour 
involving agricultural operations is with refe- 
rence to such specified and identified land, 
he cannot be said to be a person having an 
interest in immovable property or the land. 
This is the essence and foundation for the 
proof and establishment of a right within the 
meaning of section 2 (aa) of the Act. It 
therefore follows that if a person claiming 





3. (1963) 2 M.L.J. 137. 

4. (1948) 2 M.L.J. 155: 61 L.W. 514: 
A.I.R. 1949 Mad. 148. 

5. (1974) 2 M.L.J. 66. 
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such a right is unable to point out clearly” 


that a piece of land is in his sole custody for 
purposes of being operated upon and for him- 
self utilising the same for his agricultural 
operations it cannot be said that there is a rela- 
tionship of lessor and lessee as is ordinarily 
understood under the provisions of the Trans- 
fer of Property Act, as between that person and 
the owner of the land. Whatever may be the 
nature of the right as between two such per- 
sons, it falls short of a right as a lessee with 
reference to immovable property. Only if an 
interest, in immoveable property is transferred 
by an instrument express or otherwise and 
that right was so granted by the owner of the 
land to enable the other person to use it for 
agricultural purposes he cannot claim right as 
a cultivating tenant as well. “The learned 
Judge has followed the Division Bench as 
reported in Govindaswamy Vanniar’s case®. 


Justice Ramanujam has held in Venkatachala- 
pathy Udayar v. Rajalakshmi Ammal’, that “In 
determining whether a particular transac- 
tion is a lease or a licence we have to be 
guided by the substance of the deed evidenc- 
ing the transaction and the intention of tha 
parties.” There is another judgment render- 
ed by Justice Balasubrahmanyan in Murugesan 
v. Sundarlal®, wherein he has held “there is a 
well mentioned distinction between a demise of 





6, (1963) Z M.L.J. 137, 
7. 93 L.W. 505. 
8. (1981) 2 M.L.J. 179. 
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a land by way of lease and a mere lease of 
the trees standing on land to enable the lessee 
to collect the usufruct. -© He has further 
held considering the definition of cultivat- 
ing tenant in the Act that “the tenancy agree- 
ment in other words, must attach to the land 
and if land does not figure, the lessee is not a 
cultivating tenant at all within the statutory , 
definition,” 


Thus it will be seen taking the definition of 
the cultivating tenant and land in the Act 
XXV of 1955, that creation of “an interest in 
the land” seems to be a sine qua non to make 
it a lease. If not, the deed is only a licence. 


The above decision of the Division Bench re- 
ported in Govindaswamy Vanniars case? and 
Sarojini Ammal’s case? and Murugesans 
case“, do not seem to have been brought to 
the notice of Justice Ramaswamy in Ranga 
Tyengar’s case™, or to Justice Mohan. Had it 
been brought to the notice of their Lordships 
along with a reference to the definition of Act 
XXV of 1955, I think there might have been a 
more precise statement of law on the point or 
the matter would have been referred to a Full 
Bench for consideration. 








9. (1962) 2M.L.J. 13 


10. (1974) 2 M:L.J. 

11. (1981) 2 M.L.j. 179, 

12, (1977) 2 M.L,J. 265: (1977) 90 Ls 
Wi. 559: A.R, 19077 Mad. 364; 


IJ. 


BOOK REVIEW. 


5. C. Kameswara RAOS Law or DAMAGES 
AND. COMPENSATION ALONG WITH Law oF 
NEGLIGENCE, Fifth Edition in 3 Volumes, Vol, 
1. [Published by Delhi Law House, 77 Gok- 
hale Market, Delhi-54] 1982. Price Rs. 100; 
£12.50; $ 25. `’ 


While “damages” are the recompense given 
by process of law to a person for the wrong 
that another has done to him, the term ‘com- 
pensation’, in ordinary parlance means any- 
thing given to make things equivalent, a thing 
given to or to make amends for loss; recom- 
pense or remuneration; and it need not neces- 
sarily be in terms of money (State of Gujarat 
v. Shantilal Mangaldas, (1969) 2 S.C.J. 322: 
ALR. 1969 S.C. 634). The distinction be- 
tween the two terms, is mainly etymological. 
While the term ‘damages’ has reference to 
“ pecuniary compensation awarded as reparation 
for loss or injury caused by a wrongful act 
or omission, the term ‘compensation’ is used in 
relation -to a lawful act causing an injury 
[Doyle y. Olley (Ironmongers) Ltd., (1969) 
2 All E.R. 119,122]. It is not possible to 
standardise damages. In fact it has been 
felt that the question of measure of damages 
has produced more difficulty than perhaps any 
other branch of the law, [per Baron Wilde in 
Gee y. L & Y Railway Co., (1860) 30 L.J, Ex. 
11]. Lord Halsbury, L.C., felt similarly more 
than four decades later when he observed in 
“The Mediana”, (1900) AC. 113: “the whole 
region of enquiry into damages is one of ex- 
treme difficulty”. Apart from cases of tort or 
breach of contract for which damages could be 
awarded “damages” in modern times cover an 
undefinable variety of cases involving references 
to a wide range of statutes, some of the more 
familar of which are the Workmen’s Compen- 
sation Act, The Fatal Accidents Act, The 
Motor Vehicles Act, The Land Acquisition 
Act etc. Newly emerging concepts of liability 
coupled with the philosophy of social justice 
and the spate of welfare legislation enacted 
from time to time have engendered an urgency 
to the proper understanding of the principles 
relating to damages and their assessment. It 
is also necessary that where a statute provi- 
des for determining compensation, the com- 
pensation should be determined only accord- 
ing to the statutory formula (See State of 
Tamil Nadu v. Padmavathiammal, A.T.R. 
"1081 S.C. 1691, 1693). 
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The book under notice though largely 
modelled on the standard treatises on the sub- 
ject has adapted them to Indian requirements 
Volume 1 contains 19 ‘Chapters, dealing with 
Historical and General Survey; Definition, 
Nature and Classification of Damages; 
Foundation of Liability; Parties to the action; 
Cause of action and Damages; Torts; Mea- 
sure of Damages; Measure of Damages in 
Contracts Generally; Directness and Remote- 
ness of Damages (Contracts) ; Directness and 
Remoteness of Damage in Tort; Mitigation 
of Damages; Costs as Damages; Interest on 
Damages; Liquidated Damages and Penalty; 
Damages for wrongful interference with im- 
movable property; Rule of Damages in 
Actions for breach of Contracts relating to 
immovable property; Damages for action in 
breach of leasehold covenants; compensation 
in Motor Accidents; Compensation under 
the ‘Civil and Criminal Procedure Codes; 
and Claim for Compensation against Railway. 
There is no Index though one is mentioned. 
Each Chapter carries a Synopsis at the very 
commencement and the principles are eluci- 
dated under the headings given in the Synop- 
sis. The treatment of the topics is thorough 
and with care and clarity. All the leading 
cases have been examined and the author has 
stated his own views in regard to them neatly, 
wherever it was necessary. The present edi- 
tion fully sustains the quality and features of 
the earlier editions and is a commendable 
contribution to the literature on the subject. 





6. R. Mirra’s CRIMINAL Minor Acts AND 
Criminal. Provisions or ‘Crvit Acts with 
commentaries in 6 volumes, Volume I, 2nd 
Edition 1982. [Published by Law Publishers, 
Sardar Patel Marg, Allahabad-211001.] 
Price Rs. 125: £15.50: $31.25. 


A criminal manual of criminal minor Acts 
will be undoubtedly a highly useful and con- 
venient tool for a criminal lawyer. What Act 
exactly is to be regarded as a minor criminal! 
legislation and what criteria are to be applied 
for selection into that category are ticklish 
questions. The Indian Penal Code and the 
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Criminal Procedure Code have by all accounts 
been regarded as major Acts. ‘As to the rest 
opinions may differ. For instance within the 
last couple of years certain Acts have got into 
the statute book, such as the National Security 
Act, 1980; the Maintenance of Essential Ser- 
vices Act; the Essential Commodities (Special 
Provisions) Act, 1981; the Prevention of 
Black Marketing and Maintenance of Supplies 
of Essential Commodities (Amendment) Act, 
1981 and others. As to how these Acts are 
to be classified would be debatable. Again 
each year witnesses a respectable amount of 
legislation either in the form of amendments 
to earlier enactments or as independent mea- 
sures. This would naturally tend to render 
any manual not quite up to date and even 
before the completion of its publication. 
These are some of the problems to be faced by 
the compiler. i 


The Criminal Minor Acts numbered about 400 
at the time of the first edition according to the 
compiler-author. It must be much more now. 
To bring together all such Acts and criminal 
provisions in the civil Acts and furnish fairly 
full commentaries is am immense business in- 
volving considerable labour. 


The book under notice, Volume I of the 
. Criminal Minor Acts and Criminal Provisions 
of Civil ‘Acts contains 18 Acts. They are: 
The Administration of Evacuee Property Act, 
1950; The Advocates Act, 1961; The ‘Agri- 
cultural Produce and other Grading and Mark- 
ing Act, 1937; The Agsicultural Produce 
(Development and Warehousing) Corpora- 
tions Act, 1956; The Agricultural Refinance 
Corporation Act, 1963; The Air ‘Corporations 
Act, 1953: The Air Craft Act, 1934; The 
Air Force Act, 1950; The Indian Air Force 
Volunteer Reserve (Discipline) Act, 1939; 
The Ancient Monuments and Archaeological 
Sites and Remains ‘Act, 1958; The ‘Ancient 
Monuments Preservation Act, 1904; The 
Andaman and Nicobar Islands (‘Primary Edu- 
cation) Regulation, 1959; The Antiquities and 
Art Treasures Act, 1972; The Apprentices Act, 
1961; The Architects Act, 1972; The Armed 
Forces Emergency Duties Act, 1947; The 
Arméd Forces Special Powers Act, 1958 and 
The Arms Act, 1959: Commentaries under 
the several sections of each Act are provided 
referring: to relevant case law brought upto 
date. The commentaries are useful and fairly 
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exhaustive. Out of the 858 pages of this 
volume the Arms Act alone takes up 344 pages. 
The book is an ambitious venture. It is bound 
to serve the day to day needs of the busy law- 
yer as a ready referencer, 





7, Sanyiva Row’s REGISTRATION Act, 7th 
Edition. [Published by Law Publishers, 
Sardar Patel Marg, Allahabad 211 001.] 1982. 
Price, Rs. 150. 


First published in 1912, Sanjiva Row’s Regis- 
tration ‘Act is now in its seventh edition. 
Right from the commencement the book was 
acclaimed for the thoroughness and excellence 
of the commentaries provided under the seve- 
ral sections of the Act and for its analytical and 
critical approach. ‘Registration of documents 
is an important part of adjectival law. The 
prime object of framing registration laws is 
the perpetuation of testimony and protection 
of title. A two-fold: effect results from regis- 
tration. Registration may be necessary as a 
sine qua non to the validity of a transaction 
as in the case of a gift of immovable property 
irrespective of its value, or in the case of sale 
of immovable property of the value of rupees 
one hundred or upwards. Registration may 
also be a condition precedent to the admission 
in evidence of a document. In India the cur- 
rent statutory law in regard to registration is 
the Indian Registration Act (XVI of 1908). 
Since its enactment in 1908, the provisions of 
the Act have been subjected. to amendments 
and adaptations on a number of occasions in- 
cluding State amendments. ‘Acts like the 
Urban Land (Ceiling and Regulation) Act, 
Income-tax Act, Estates Duty Act, etc., have 
also had their impact on the Registration Act 
provisions. In this context the amendment 
introduced in Chapter XX-A of the Income- 
tax Act, 1961, by the Act XXIT of 1981 falls to 
be noted. It empowers the Central Government 
to acquire any immovable property having a 
market value of over Rs. 25,000 in cases, where 
the consideration declared in the instrument of 
transfer is less than the market value of the 
property on the date of the execution of the 
instrument. The parties to the transfer should 
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register with the competent authority a state- 
ment of the particulars of such transfer in the 
prescribed form. Failure to furnish such 
statement will render the defaulter liable to 
punishment with rigorous imprisonment up to 
two years and also with fine. 


The present edition of Sanjiva Row’s book has 
taken dus note of all the amendments to the 
parent Act and incorporated them into the text. 
The repercussions of the amendments in 
Chapter XX-A of the Income-tax Act on the 
registration law also find place in the book. 
The case law that has surfaced since the last 
edition has also been considered and incorpo- 
tated in the commentaries. Even so some 
decisions seem to have been bypassed, for 
instance, Radhakrishnan v. Rani Ammal, 
(1981) 1 M.L.J. 244: A.I.R. 1981 Mad. 266, 
stating that a release deed releasing a right 
under an agreement of resale of immovable 
property’ does not create any interest in im- 
movable property and does not require regis- 
tration; Jangi v. Board of Revenue, 'A.1.R. 
1981 All. 191, holding that where two sale 
deeds are executed in respect of a party, then, 
on registration the deed executed earlier alone 
operates and gives title. Nor is the maxim 
qui prior est tempore potior est jure men- 
tioned at page 293 as stated in the Index. 
The instant book fully lives upto the reputa- 
tion of the earlier edition and is bound to cater 
fully to the needs of the legal profession, the 
Courts, the registration authorities and the lay 
public. 


LAW JOURNAL 39 


before the Court for its consideration. The 
essence of evidence when used in refrence to 
judicial or quasi-judicial matters is that it 
should consist of oral statements or documents 
in writing which are made in the presenca of 
or communicated to both parties before the 
Court ot ‘Tribunal reaches a decision. 
(Moxoer v. Minister of Pensions, 1945 K.B. 
490). ‘The rules contained in the Indian Evi- 
dence ‘Act apply to the fields of trial and in- 
vestigation in every branch of the law, civil, 
criminal or administrative. Under the Act 
evidence may take many forms—oral state- 
ments, statements in writing or docu- 
ments, admissions, confession, etc. The pro- 
bative value of various kinds of statements and 
their proof are not always easily understood. 
The instant book discusses these matters based. 
on the Evidence Act provisions as applied by 
the Courts in varying fact-situations. 


Apart from the Introduction which infer alia 
exposes the fallacies and confusion relating to 
res gestae, the book expounds the law law in 
12 chapters. They ara devoted respectively to 
Relevancy of certain evidence for proving in 
subsequent proceedings the truth of facts 
therein stated; statement made under special 
circumstances; relevancy of entry in public re- 
cord, made in performance of duty; Relevancy 
of statements in maps, charts and plans; Rele- 
vancy of statement as to fact of public nature, 
contained in certain Acts or notifications; Rele- 
vancy of statements as to any law contained 
in law books; How much of a statement is to 


‘ be proved; Use of statement before police; 


8. C. D. Frevp’s Law RELATING TO STATE- 
MENTS, CONFESSIONS AND Proors, 2nd Edi- 


tion, 1982. [Published by Law Publishers, 
Sardar Patel Marg, Allahabad-211001.] 
Price Rs. 80. 


Evidence is the foundation of proof. The 
province of the law of evidence is to formulate 
rules as to: (a) what matter is or is not admis- 
sible to establish the facts in issue or facts 
relevant to the facts in issue; and (b) 
the manner in which sych matter may be placed 


Statements under criminal law; Statements 
before various persons of authority; Proof; 
and confession. ‘A table of cases as well as 
an Index are provided. Judicial decisions 
have been brought completely upto date. 
There is profuse citation of American oto 


i HAH 
aw ERS 


The exposition of the principles is analytical. 
The discussions are thorough. The treatment 
in Chapters VIII and IX about recording state- 
ments of witnesses and recovery of various 
documents and material during investigation 
by tlie police, the need to assess carefully the 
testimonial value of these materials before an 
accused is sent up for trial, the limited extent 
only to which the statements recorded at the 
trial and what those limits are, is particularly 
helpful, At places the language is faulty and 
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reguires clarification, for instance where it is 
stated (see page 236). “The language of this 
section is plain and explicit it and admits of 
the doubt as to its meanings” or (see page 
247) “If the spirit of the Criminal Procedure 
Code was to supply the above benefits under 
specified circumstances, it would not conduct 
to a fair trial to deny those benefits with the 
circumstances remaining as they are”. 


The book is bound to be really valuable to the 
Bench and the Bar alike as well as to the 
investigating and prosecuting authorities. 





9. SETTLEMENT OF INTERNATIONAL WATER 
Law Disputes IN INTERNATIONAL DRAINAGE 
Basins, by Proféssor Dr. B. R. Chauhan. 
[Publishers : ‘Erich Schmidt, Verlag, Berlin. ] 
1981. é 


.Water constitutes one of the greater bounties 
of nature along with coal, petroleum and gas. 
Water and water law problems have attained 
unimaginable dimensions. at the present time 
due to the production of hydro-electric power 
and .the planning of huge irrigation projects. 
The quest for water and yet more water has 
become so keen and urgent that the possibility 
of exploiting moisture within the atmosphere 
above has added to such dimensions and to the 
problems relating to water. In India despite 
the passing of more than three decades since 
the country won independence and the consti- 
tutional assumption that the people are united 
by the bonds of “belongingness” to one nation, 
parochial considerations continue to dominate 
and inter-State disputes in regard to the shar- 
ing of waters of rivers flowing through two 
or more States are tending to become increas- 
ingly acrimonious and bitter and remain un- 
solved. If such is the position in regard to 
internal rivers within a federation of States, 
no wonder it is a fortiori in regard to the 
sharing of the waters of international rivers. 
The utilisation of the waters of the Ganges at 
Faraka and of the waters of the Brahmaputra 
for instance have hitherto defied solution. The 
need for a framework of rules and norms by 
reference to which conflicts could be settled or, 
better still, avoided cannot be over-emphasised. 


The book under review attempts to examine 
the entire horizon touching the international 
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water Jaw disputes in the international drainage 
basis. The study comprises five parts. The 
first is devoted, to the basic concepts at play. 
The second posits the basic issues involved. 
The third is concerned with disputes-settile- 
ment mechanism. The fourth part discusses 
methodology and futurology. In the fifth and 
last part the author sets out his conclusions. 
The author hopefully observes in relation to 
the law of the sea treaty under which dis- 
putes concerning exploitation and utilisation 
of the water and resources of the oceans might 
be solved, as likely to be finally adopted as a 
convention in September, 1981. This has not 
wholly materialised by reason of the U.S.A. re- 
fusing to agree to it and one or two other 
powers not signing it. The author’s approach is 
not doctrinaire. He highlights the rights and 
obligations of the Basin States: He has dealt 
with in detail the questions relating to priori- 
ties between the uses and the sharing of waters, 
He feels that the, international water law dis- 
putes should be treated as disputes possessing a 
mixed politico-legal character. According to 
him customary international law is inclined to 
give preference to the domestic use of water; 
that the domestic use where it. is indispensable 
as basis-of life should be preferred to other 
use and an order of priority in regard to the 
various uses of water can be laid down through 
treaties in specific individual cases. The 
author would fain not recognise in this field 
any rules except those derived from treaties. 
This approach may not be wholly correct in 
view of the modern trends and tendencies on 
the part of nation States to accept even inde- 
pendently of treaties obligations and limitations 
on their exclusive sovereignity over their own 
territory as regards shared resources. 


The credentials of the author are high. He 
was associated with the negotiations that led 
to the conclusion of the Indus Basin Treaty of 
1960 between India and Pakistan. The ins- 
tant book will serve as a scholarly, authorita- 
tive and up-to-date source of information on 
the subject of international water law disputes. 
There is much to be sad for the author’s sug- 
gestion that each situation should be concretiz- 
ed and the problem should be handled bit by 
bit in a concrete way to accomplish the final 
settlement of the disputes. The book is a 
welcome addition to the literature on the 
subject. 


TI} 
10. Danis Law: A General Survey 
Edited by Hans Gammeltoft—Hansen, Bern- 


hard Gomard, Alan Philip, Professors at the 
University of Copenhagen and [Published by 
the Danish Committee on ‘Comparative Law, 
G.E.C. Gads Publishing House Copenhagen. ] 
1982. Price Dan. Kr. 140 — exclusive 
v.at; Dan. Kr. 170~—inclusive v.a.t. 


The collection of articles in the book under 
review gives an outline of the fundamental 
principles of Danish law in various fields. 
Apart from an Introduction there are twelve 
topics dealt with by diverse authors eminent 
in their respective subjects. They cover (1) A 
survey of Danish legal history; (2) Constitu- 
tional and Administrative law; (3) Denmark 
among the European Communities and among 
the Nordic Countries; (4) Persons, Personal 
Relation; (5) Family Law; (6) The Law of 
Inheritance; (7) General Law of Obligations; 
(8) The Law of Contracts; (9) Law of Torts; 
(10) Property Law; (11) The Law of Trans- 
port; and (12) Labour Law 


Even at the very start it falls to be noticed 
that Danish law in relation to legal evolution 
of continental Europe is exceptional in the 
sense that Roman law has had no formal vali- 
dity there and its oldest sources were the pro- 
vincial laws supplemented by subsequent legis- 
lation. Another noticeable feature is that by 
reason of the Nordic affinity between Denmark, 
Norway and Sweden there has been consider- 
able Nordic co-operation in the legislative 
field during the nineteenth and twentieth cen- 
turies resulting in a lot of common legislation 
like , the Bill of Exchange Act, 1880; the 
Cheque Act; Trade Marks A-t, Sale of Goods 
Acts; Contract Acts etc. 


There is much to grip our attention in this 
collection of articles in the instant book, We 
find, for instance that the Danish legal philoso- 
phy is one of positivism cum realism; it 
believes law to be something man-made for 
men only, and that natural law has to te 
rejected in any sensible legal philosophy, 
Danish legal philosophy is wholly analytical. 
The sources of Jaw are legislation precedent, 
custom and! the nature of the case. Legisla- 
tion is not however_ superior vis-a-vis the 
others. Interpretation of law has to be prag- 
matic. Legislation also is interpreted and not 
applied in a mechanical way. In regard to 
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Constitutional law, the guiding principles of 
the Constitution are mixed or Constitutional 
monarchy and the theory of the separation of 
powers. The Constitution has secured a cer- 
tain independence to the Courts; in the per- 
formance of their duties the Judges shall be 
directed solely by the law. Section 61 of the 
Constitution prohibits the establishment of 
extraordinary Courts of justice with judicial 
power, i.e., Courts established for the pur- 
pose of dealing with one or more cases already 
existing. Civil liberties of citizens are protect- 
ed, It is interesting to read that expropriation 
of property may take place only against “full 
compensation” (page 48). Danish law dis- 
tinguishes between custody and guardianship in 
relation to minors; the former concerns the 
minor’s personal affairs, the latter his econo- 
Mic affairs. The age of majority is 18. A 
minor who has reached the age of 15 may 
however dispose of his self-acquired property 
(page 79). Both parents are joint guardians 
of a legitimate child, and if they are divorced 
the Court can appoint one of them as guardian. 
In the realm of family Jaw if a couple marries 
without agreeing by settlement to have sepa- 
rate property the legal matrimonial property 
system which is community property will auto- 
matically apply (page 85). An illegitimate 
child has the same legal right to inherit from 
the father and his family as a legitimate child 
and may be given the father’s surname with- 
out his permission (page 93). Adoption is 
permitted. The criterion is that it must be 
for the benefit of the adoptee. Married’ couple 
can only adopt together. If the child is 12 
years old or more his consent is needed to 
the adoption. The consent of the parents, if 
the child is below 18 is also necessary. Adop- 
tion is granted by a decree of the county 
Governor (page 94). 


To a student of comparative law the book 
under notice will be a boon. It will serve as 
an interesting mine of information. 
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11. Tae Law of MAINTENANCE OF WOMEN, 
(CHILDREN AND Parents IN INDIA by 4. B. 
Gandhi, 2nd revised and enlarged edition 1982. 
[Published by Modern Law Publishers, P.B. 
4591, Bombay 400008]. Price Rs. 50. 


Maintenance provisions have existed from early 
times in the personal laws of the country like 
the Hindu and Muslim systems of law. The 
legislature also has intervened to supplement or 
modify such provisions by statutory provisions 
such as sections 125 to 128 of the Criminal 
Procedure ‘Code, sections 18 to 28 of the Hindu 
Adoptions and Maintenance Act, sections 24 
to 28 of the Hindu Marriages Act and sec- 
tions 36 to 39 of the Special Marriage Act. 
In the case of Muslims, the Dissolution of 
Muslim Marriages Act has also some impact. 
Since the publication of the first edition in 
1975 a number of important decisions in rela- 
tion to maintenance have been rendered of 
which perhaps the most significant is the deci- 
sion of the Supreme ‘Court in Fuglunbibi v. 
Khader Vali, A.I.R. 1980 S.C. 1730, har- 
monising payments made under personal or 
customary laws with the obligations posited by 
sections 125 to 127 of the ‘Criminal Procedure 
Code, 1973 and stating that the liquidated sum 
paid at the time of divorce must be a reason- 
able and not an illusory amount and if it is to 
absolve the male spouse (the quondam hus- 
band) from continuing liability to main- 
tain the ex-wife the amount paid must be 
realistically sufficient to maintain her and 
‘salvage her from destitution. This decision 
has become a landmark and beacon light in 
the maintenance law doing justice to the com- 
plex of provisions in sections 125 to 127 of 
the Code of Criminal Procedure. 


The book under notice has dealt with the sub- 
ject in five parts. Part I deals with the Crimi- 

nal Procedure Code, provisions; Part II with 
maintenance under the Hindu law—the Hindu 
Adoptions and Maintenance Act, 1956. Part IIT 
covers maintenance under the Hindu Marriage 
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Act, 1955 and Part IV maintenance of 
Wives, Children and Relations under the 


Muslim law and Part V maintenance under 
the Special Marriage Act, 1954. Comments 
are provided under the various synopsis head- 
ings in the light of decided cases. The citations 
are up-to-date. It is not clear if the Supreme 
Court decisions in 1981 Crl.L.J. 754 (SC), 
holding that a woman obtaining dissolution of 
marriage under the Dissolution of Muslim 
Marriages Act, 1939, is also a ‘wife’ within the 
meaning of section 125 (1), Criminal Prace- 
dure ‘Code, or in A.I.R. 1981 S.C. 1972, 
laying down that impotency of husband is 
just cause for wife living apart and claiming 
separate maintenance under section 125 (1), 
have been noticed. The enunciations are 
lucid and accurate. The book will prove to be 
a dependable guide on the subject. 


12. WHY PRESIDENTIAL FORM OF GOVERN- 
MENT AND How? A novel system of Govern- 
ment: by V. Bhadri Raju [Published by 
the Author, 30 National Park, New Delhi-24.]. 
1982. Price Rs. 10. 


Mr. V. B. Raju, the author considers the 
time ripe to reconsider the question whether 
Presidential form Government or Government 
of the British Parliamentary type or some other 
form would be better suited to India. He 
feels that the Presidential form would conduce 
to better administration and reduce corruption 
and that the Presidential type of Government 
can be introduced without a referendum. ‘The 
booklet makes interesting reading and whe- 
ther one agrees with the author’s views or not 
they deserve serious pane kaa considera- 


tion. a reac 
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13. Twe BOMBAY SALES-TAK Act by C. C. 
Andjwala, Fourth Edition, 1982. [Published 
by C. Jamnadas & Co., Educational and Law 
Publishers, 146|C, Samaldas Gandhi Marg, 
Bombay-400 002.] Price Rs. 60. 


Sales-tax constitutes the most important source. 
of revenue in the State of Maharashtra. The 
State legislature is vested with power under 
Entry 54 of List II in Schedule VII, to the 
Constitution to enact necessary legislation on 
the subject. The current law is provided by 
the Bombay ‘Sales-tax Act LI of 1959, 
as amended by the Maharashtra Act 
XXXI of 1981. There is also a 
short amending Act XVI of 1982. The 
main feature of the amending Act of 1981, 
was the imposition of a single point levy of 
sales-tax at the first stage of sale on taxable 
goods superseding the composite system of 
sales-tax till then in force. The amending 
Act also raised substantially the limits of turn- 
over of sales and purchases for importers, 
manufacturers and other dealers. 


The instant book provides commentaries on 
the provisions of the Act as in force in the 
entire State of Maharashtra with its upto date 
amendments. It has also given the Bombay 
Sales Tax Rules, 1959 and the Notifications 
issued from time to time. The scope of the 
expression dealer who is subject to the inci- 
dence of single point levy of tax, the kind of 
registration and other certificates he should 
obtain from the taxing authorities, the types 
of goods subject to the tax, the rates at which 
the taxes are exigible etc., are elucidated 
clearly and lucidly. The comments made are 
in the light of the case law. It is gratifying 
that the most recent decisions have been taken 
into account, for instance, Commissioner of 
Sales-tax v. Union Medical Agency, (1981) 
1 S.C.J. 231, holding that registered dealer 
in section 4 (if) is used in its definitional sense 
to mean a dealer registered under section 22 
and it does not include a dealer registered 
under the Central Sales Tax Act, 1956. Not 
only are the commentaries supported by 
leading decisions but they also furnish illustra- 
tions in clarification of concepts not easy to 
follow. The comments are analytical, accu- 
rate and dependable. The book caters to the 
needs of a wide Spectrum of persons concerned 
with or interested in sales-tax law like, lawyers, 
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students, business executives, commercial 
establishments, tax authorities, tax consultant 
and others, 


14. PRINCIPLES or Insurance Law by M. 
N. Srinivasan, Fourth edition, 1983. [Pub- 
lished by Ramanuja Publishers, No. 4, 9th 
Main Road, Malleswaram P.O., Bangalore 
560003.] Price Rs. 50. 


Modern conditions expose man to many and 
various hazards and to undertake many risks 
in his day-to-day life. Provision of adequate 
security to life and property which may result 
from such hazards and risks has assumed com- 
Pelling importance. The benefits which good 
insurance schemes can offer become a matter 
of vital interest to people. The law of insu- 
rance has by and large its origin and roots 
abroad. Not that it was unknown to the 
Hindus from early times. Their joint family 
system was an embodiment of the insurance 
principle. The practice of insuring is many 
centuries old. It has been steadily expanding 
with the growth of trade and commerce, the 
rapid strides in relation to communications 
by land, sea and air, industrialisation and 
other factors. A discussion of the principles 
pertaining to insurance is not only vital to the 
understanding of the law but also serves as a 
key to the elucidation of knotty problems. 


The book under review is divided into five 
parts. Part i is devoted to Insurance Con- 
tracts. It comprises 13 chapters under the topi- 
cal, headings Basic Insurance; State Control of 
insurance business; Law relating to insurance 
contracts; Formation, performance and dis- 
charge of contracts; Proposal and policy; 
Terms, conditions and exceptions of a policy; 
Utmost good faith; Insurable interest: Indem- 
nity, subrogation and contribution; The risk: 
Proximate cause; Reinsurance; and Agency; 
Part II relates to Marine insurance ; Part ITI 
to Fire insurance; Part IV to Accident and 
motor insurance; and Part V to Life Insu- 
rance. There are 19 Appendices providing 
inter alia the Indian Marine Insurance Act: 
1963; the English Life Assurance Act, 1774; 
the English Gaming Act, 1845; English M.W. 
P. Act, 1882; English Fatal Accidents Act, 
1845-1876; Indian Fatal Accidents Act 1855: 
and extracts from the L. I. C. Act, 1956 and 
the G. I. C. Act, 1972. 
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[he book is a helpful and thorough exposi- 


tion of the various kinds of insurance covers: 


available as well as of their legal aspects. 
The subject-matter has been organised analyti- 
cally and in such a way that the discussion 
flows logically from one heading to another. 
The treatment of the law of damages pertain- 
ing to motor accidents is quite impressive with 
all the leading decisions, English and Indian 
being taken into consideration and the_princi- 
ples emerging therefrom being ‘highlighted. 
The author’s comment at page 349 that com- 
pared with the English Acts concerning fatal 
accidents the Indian statute is deficient in 
many details resulting in unnecessary contro- 
versies in Courts is quite true. The reference 
to four High Courts each holding contrary 
views on the question whether life insurance 
proceeds should or should not be deducted 
from the compensation awarded is very much in 
point. The picture would have been even more 
complete if a reference to the provisions of the 
Motor Vehicles Amendment Act, 1982, which 
came into force with effect from 1st October. 
1982, for payment of a fixed amount as com- 
pensation to victims of accidents whether they 
proved fatal or not even if the vehicle owners 
or their drivers were not in fault and for sola- 
tium to victims of “hit and run accidents,” 
had been made. 


The author has lucidly explained the principles 
on the various aspects of insurance such as 
the nature and essence of insurance contracts, 
the several varieties thereof and claims and 
recoveries in respect of them in a form suit- 
able alike to legal practitioners, businessmen 
effecting insurance, personnel of the Insu- 
rance Corporations and to students interested 
in or concerned with this branch of the law. 
In writing this book the author has made a 
valuable contribution to the elucidation of the 
‘law of insurance. 


15. Tur A. P. (ANDHRA AREA) TENANCY 
Act, 1956 by Sri K. Ramabrahmam, B. Com., 
B.L., Advocate, Srikakulam [Published by 
Asia Law House, Hyderabad-2] 1982. Price 
Rs, 15. 


India is still an essentially agricultural country. 
Security of tenure to those actually engaged 
in cultivation and their protection against 
exploitation and rack-renting are the twin 
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objectives of all genuine tenancy legislation 
since the country attained independence. It 
may be that the modus operandi may vary: 
from State to State but the goals are never 
lost sight of. In the Andhra Pradesh (Andhra 
Area) Tenancy Act, 1956 as amended by the 
A. P. Act XXXIX of 1974, while the tenant 
is protected from the evils of rack-renting, un- 
reasonable and arbitrary eviction, etc., under 
sections 3 to 8, 10, 11, 15 and 16, at the same 
time justice is meted: out to the landlord by 
conferring on him a right of resumption of 
possession of leased land based under sec- 
tion 12 and the right to evict the tenant under 
section 13 in case: (a) the tenant commits wil- 
ful default in the payment of rent; or (b) is 
guilty of neglect;; or (c) commits an act of 
devastavit, or an act permanently injurious to 
the land ; or (d) has sublet the leased land; or 
(e) has violated any of the conditions of the 
tenancy as to the usa of the land; or (f) has 
denied the Jandlord’s title; or (g) has failed to 
comply with any order passed or direction 
given by the original authority or the appel- 
late authority under the ‘Act. Under the 
Amending Act of 1974, the legislature has 
created a right of pre-emption in favour of the 
cultivating tenant in case the landlord’ desires 
to sell the land. A mandatory duty is cast 
on the landlord to issue notice of his intention 
to sell the land to the cultivating tenant. The 
latter is given the facility to pay the price and 
take the land. The Special Officer is to fix the 
price and the tenant has to pay the price so 
fixed in ten equal monthly instalments. In 
the process of interpretation and application 
of the provisions of the Act a considerable 
mass of case law has emerged. 


The instant book provides a section-wise com- 
mentary. The comments are analytical, lucid 
and helpful. The approach to the subject is 
imaginative. Case-law has been taken into 
account judiciously. Decisions like Kannagi v. 
Ramulu, (1981) 2 An.W.R. 26, holding that 
section 8 should be understood reasonably and 
having regard to the realities of a given situa- 
tion could also have been considered. ‘At 
places the language is not quite clear. At 
page 54 it is observed: “In a Supreme Court 
decision Sri Shelat, J., who spoke for the 
Tenancy and Agricultural Lands Act presup- 
poses etc.” The book will serve well the 
Bench, the Bar as well as the litigant public. 
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LACUNA IN SECTION 9 OF THE 
TAMIL NADU ACT XVIII OF 1960. 


“By. 


MOHMED YousurF AMEER JAN, B.COM., B.L., 
Advocate, Tiruchirappalli. 


“An Act to,amend and consolidate, the law 
relating to the regulation of the letting of resi- 
dential and non-residential buildings and 
aiea a ” seems to bathe aim of The Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960). 


This Act is a self-contained and complete code 
for regulation of the rights of landlords and 
tenants as defined in the Act. Every con- 
tingency that is likely to arise between land- 
lord and tenant has been provided for. (Raval 
and Co. v. K. G. Ramachandran’) . 


So if there is any dispute between the landlord 
and his tenant the remedy is only under Act 
XVIII of 1960. | 


Section 9 of the Act, lists out the rights of 
the tenants to deposit rent in certain cases. 
Sub-section (1) of section 9 contemplates that 
in cases where the address of the Jandlord is 
not known, the tenant may deposit the rent 
lawfully payable before the Controller in such 
manner as may be prescribed. ‘Section 8 of 
the Act, permits the tenant to deposit the rent 
when the tendered rent is refused by the Jand- 
land. The procedure to deposit the rent in 
the above cases has been given in rule 10 of 
the Rules framed under the Act. 


Now, a difficulty arises under ‘sub-section (3) 
of section 9 of the Act. The sub-section reads 
as follows: “Where any bona fide doubt or 
dispute arises as to the person who is entitled 
- to receive the rent for any building, the tenant 
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may deposit such rent before such authority 
and in such manner as may be prescribed and 
shall report to the Controller the circumstances 


under which such deposit was made...... ; 
(Italics mine). It is quite clear from a mere 


| reading of the sub-section, that there are two 


forums viz., (1) an authority before whom 
rent has to be deposited; (2) Controller to 
whom report of such deposit has to be made. 


This distinction is further strengthened by sub- 
section (4) of section 9. Sub-section (4) 
reads as follows: (4) (a) The Controller 
to whom a report is made under sub-section (3) 
shall, if satisfied that a bona fide doubt or dis- 
pute exists in the matter, direct that, pending 
removal of the doubt or settlement of the dis- 
pute as aforesaid, the deposit be held by the 
authority concerned.” (Italics mine.) 


Now, the question is, who, is the ‘autho- 
rity’ so prescribed to receive the deposit? 
Neither the Act nor the Rules framed under 
the Act define or prescribe such authority. 
There_seems to be no notification by the Gov- 
ernment also prescribing such authority. 
Authority is neither the Rent Controller nor 
Accommodation Controller. 


In the light of the mandatory provision of 
sub-section (3) deposits before the Rent Con- 
troller would not be legal. Since the Act is a 
self-contained one, a tenant cannot file any 
inter-pleader suit also under. Order 35 of Civil 
Procedure Code. 


It is for the Government to rectify the above 
lacuna by suitable amendment to the Act or 
prescribe in the Rules. 


[END or VoLuME (1982) 2 M.L.J. (Journal) 





1. (1966) 2 M.L.J. 68: I.L.R. (1966) 
2 Mad. 437: 79 L. W. 331: A.I.R. 1967 
Mad. 57. 
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IN. THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT. iP. R. _Gokulakrishnan, OCI. 


Baluchamy Petitioner* 


D. 


Rangaraj an 


Attorney Agent, G. 
Te 


Tamil Nadu Cultivating Tenants’ Protection 
Act (XXV of 1955), section 3—Cultivating 
tenant in arrears of rent—Eviction ordered— 
At ‘time of admitting revision against ‘the 
order tenant directed to déposit arrears — 
Compliance by tenant — Such compliance 
not a ground for setting aside the order of 
eviction. 


The Revenue Court ordered eviction of the 
tenant for non- payment of arrears of rent. At 
the time of admission of revision petition the 
tenant was directed to deposit the arrears and 
the tenant complied with it. Subsequently, the 
tenant contended that as the arrears had been 
deposited ‘the eviction order of the Revenue 
Court could be set aside by the High, Court. 


“Held: This was exactly what. was. “not ‘ap- 
proved. in  Kuppanna ` Chettiar v. Rama- 
chandran,, (1980).1 M.L.J. 136: 93 L.W. 
656, and’ ‘the civil ‘revision petition is there- 


fore liable to be dismissed. [Para. 2.) 
“Case” referred to :— 


Kuppanna Chettiar v. Ramachandran, (1980) 
T M-L. F- 136: 93L.: W. 656: A.I.R. 1981 
Mad. 35. 4 f l 


Petition under - section 6-B of Tamil Nadu 
Cultiyating Tenants Protection Act, 1955, 
read: with section 115, Civil Procedure. Code 
to -reyise the order’ of the Special Deputy 
Collector’ (Revenue Gani) of Tirunelveli, 


*C.R.P. No.. 234 of 1981. 
°, 18th December, 1981. 
ADT a 
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dated 3ist October, 1980 in T.C. T. P. 
No. 84 of 1979. ° 


V. Natarajan, for Petitioner. 
A. C. Munuswami Reddi, for Respondent. 


“The Court made the following- 


Orper.—This revision petition is against the 
order evicting the tenant for non-payment 
of arrears. While admitting the revision 
petition, the petitioner was directed to 
deposit the balance of arrears. The petitioner 
has deposited the same. Inasmuch as the 
petitioner has deposited the arrears due, 
Mr, Natarajan, learned counsel appearing for 
the petitioner contends that the order of evic- 
tion has to be set aside. A Bench of this 
High Court in Kuppanna Chettiar v. Rama- 
chandran’, has held as follows: 


“The High Court is not concerned in such 
proceedings with the original default com- 
mitted by the cultivating tenant in payment 
of the rent to the jandlord. It is because 
of this original default, the Revenue Divi- 
sional Officer directs the tenant to deposit 
the rent into the Court before a particular 
date and the subject-matter of the civil revi- 
sion proceedings in the High Court there- 
fore, will not be the original default, but 
only the failure of the tenant to comply 
with the direction of the Revenue Divisional 
Officer. Once that failure is admitted and 
the consequential order of the Revenue 
Divisional Officer is unexceptionable, there 
will be no occasion for the High Court to 
give an opportunity to the cultivating tenant 
to comply with the original direction of the 
Revenue Divisional Officer to deposit the 
amount, because the original direction no 
Jonger stands and that direction has worked 
itself out in the form of a final ‘order for 
eviction, which, on merits, is not challeng- 
ed. If the matter is understood in this 





1. (1980) 1 M.L.J. 136: (1980) 93 L. 
W. 656: A.I.R. 198i Mad. 35, 
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manner, cértainly any deposit made by the 
tenant in terms of the interim order of 
stay passed by this Court staying the execu- 
tion of the order for eviction passed by the 


_e Authorised Officer can never be tantamount: _ 


to compliance with the conditional order 
ae by the Authorised Officer”. 


2. | Natarajah, no doubt argues that the 
eae ‘is the continuation of the proceedings 
of the Revenue Court, and as such this Court 
can as well set aside the order of eviction 
since the arrears have been paid as directed 
by this Court. This is exactly what the 
Bench of this Court was not approved in the 
above decision. The abovesaid observation 
extracted by me is squarely applicable to the 
facts of this case and as such, the civil revi- 
sion petition is dismissed. There will he no 
order as to costs. 


3. Itis stated by Mr. Natarajan that there 
are standing crops and requested time for har- 
vesting the same. Mr, A. C. Munuswami 
Reddi, learned counsel for the respondent has 
no objection for time being granted for the 
harvesting of the standing crops. According- 
ly, the petitioner is granted time till he har- 
vests the standing crops on the land in ques- 
tion. 


S.J. 





Petition dismissed. 
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IN THE. HIGH GOURT OF JUDICA- 


TURE AT MADRAS. 
Present :— T. Sathiaden, Fs 


Uthirapathi Servai and another 


Petitioners* 
U, 


K: S. Thirumalai- Iyengar- and. another 
~ue Respondents, 


Tamil ‘Nadu Land Reforms ` (Fixation of 
Ceiling on Lands) Act (LVIII of 1961), 
sections 3 (34), 60, 68 and 71—Statutory 
tenant holding more lands than the ceiling 
limit on the notified date—Death of statutory 
tenant in 1971—His two sons taking over the 
leasehold lands of their father—Crucial date. 
deciding the ceiling limit is the notified date 
under the Act — Application by landowner 
to Authorised Officer to resume the excess 
land held by tenant — Authorised Officer 
ordering surrender of excess—Claim of parti- 
tion by sons of the deceased statutory tenant 
rejected — Sons held to have cultivated the 
lands as ” Association of persons’ — Land 
Tribunal agreeing with Authorised Officer on 
appeal by tenants—Revision to High Court 
— Death of statutory tenant cannot increase 


ceiling limit under the Tamil Nadu Act 
(LVIII of 1961). 

On 2nd October, 1962, tke notified 
date under the Tamil Nadu Act LVIII 


of 1961 “'L. S.” was the statutory tenant 
hoiding about 9.96 ordinary acres of land. 
“L.S,” died in 1971. The two sons of 
“L. S.” took over the leasehold lands of 
their father. The landowner filed an 
application before the Authorised Officer 
to resume the excess lands held by the 
sons of L.S. beyond the ceiling limit. 
Before the Authorised Officer the two sons 
claimed they had partitioned the leasehold 
lands and that their holdings was within 
the ceiling limit. However, the Authorised 
Officer held that the two sons cultivated the 
lands as an ‘Association of persons’ and 
rejected their claim of partition as there was 
no materia] to support the case of partition, 

Further the Authorised Officer took the 
crucial date for determination as 2nd Octo. 
ber, 1962, which was the notified date un der 
the Tamil Nadu Act LVIII of 1961 ang 


*C.R.P. No. 1131 of 1980. 
3014 July, 1981. 
es 


11] 


ordered the surrender of excess lands. On 
appel by the tenants the Land Tribunal 
also came to the same conclusicn. The 
tenants filed a revision against the order, 


Held: When tbe statutory terant could hold 
only 5 acres, by his death the limit couldnot 
be enlarged, there beingno provision made 
by the legislatyre to thateffect. For the 
purpose of the fixation of ceiling limit for 
cultvating tenant, the notified date being 
2nd October, 1962 on which date, late 
“L.S” could hold only 5acres and himself 
having died only long thereafter in 1971, 
he by his death -cnyld not enrble his heirs 
to derive benefits beyond what had been 
contemplated under.the Act. If proceedings 
had been: initiated during his lifetime, he 
would have lostthe right in the. excess 
extent. Therfore, merely becausehe died, 
thé heirs could not ask for different dates to 
be fixed for determination of ceiling limit. 

' [Para. 16.1 


When the petitioners bhad failed to produce 
any evidence to show that they had been 
enjoying the lands separately, they would 
have to be treated only as ‘association of 
persons”. : Even- assuming that they had 
separately cultivated portionsof the land 
as claimed by them it would make no 
difference because, their rights would not 
be anything larger than what their father 
could have claimed on the notified date. 
Hence they would have to be treated as 
statutory, tenants only in respect of the 
extent of lands which. their father was 
entitled to hold:on the notified date under 
Tamil Nadu Act LVIII of 1961. Beyond the 
ceiling limit, whatever be the manner in 
which they had enjoyed the lands, they 
would be bound to surrender the excess 
extent to the State. [Para. 18.] 


Section 71 of the Tamil Nady Land 
Refor ms (Fixation of Ceiling on Lands) Act 
of 1971 provides that the provisions of Act 
XXV of 1955, Act XXIV of 1956 and 
XXXVI of 1958 and any other law relating 
to tenancy.shall, except in so fdr as theyare 
inconsistent with any of ‘the’ provision of 
Chapter VIII continue in force. Hence the 
determination of ceiling limit cannot be 
. prevented by reliance upon any of the rights 
which can be claimed -under these Acts. 
When there is a right to take over excess 
Jands, to thatextent the right to claim 
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benefits under this Act would not be avails 
able. In fact the land owner’s right 
to resume the lands under Act XXV 
of 1955 is net affected as provided 
under section 68 of the Act. It is cone 
templated therein that for the purpose 
of such resumption, the Government shall 
be deemed to be the cultivating tenant in 
respect of lands which had been taken 
possession of by it. [Para. 23.] 


Cases referred to :— 


Damadilal v. Parashram,-(1976) 4 S.C.'C. 
855: A. I. R. 1976 S. C. 2229; Rasappa 
G. N. Ramaswami, (1975) 2 


Mad. 386; Thanikodi Servai v. Balasamier, 
(1981) T. L. N. J. 98; N. Devarajan v. 
Munirathnam, (1981) 2 M.L.J. 97: 94 L. 
W. 435; Bashyam v. State of Madras, (1970) 
1 M.L.J. 510; Kesari Lal v. Sub-Divisional 
Officer, A.I.R. 1977 Raj. 229; Raghunath v. 
State of Maharashtra, (1972) 1 S.C.R. 48; 
A.I.R. 1971 S.C. 2137; Rambai v. Jiyaram, 
A. I. R. 1964 Bom. 96; Dadarao v. State, 
A..1.R. 1970 Bom. 144; Budh Sen v. Sheal 
Chandra, A.1.R. 1978 All. 88. 


Petition under section 83, Tami] Nadu Act 
LVIII of 1961 to revise the order of the 
District Revenue Officer (Land Tribunal!) 
Thanjavur in L. T. C. M.A. No, 9 of 1979 
M. R. L/IT/INNG, Authorised Officer 
Land Reforms, Mannargudi. 


B. Kumar and R. Loganathan, for Petitioners- 
N. S. Varadachari, for Respon dents. $ 


The Court delivered the foliowing 


JUuDGMENT.— The two petitionersare tenants 
and the present revision is filed against the 
order of the Land Tribunal, Thanjavor, 
which directed the petitioners to deliver 
an extent of 2.64 standard acres, which 
they are holding in excess of the ceiling 
limit fixed under Tamil Nadu Act of 
LVIII of 1961. The Tribunal cor fir med the 
order passed. by the Authorised Officer, 
while disposing.of an appeal filed before 
it under section 78 ofthe Act LVIII of 
1961. i 


9. ‘The Authorised Officer initia ted acticn 
undér the Act on the application of the 
laid owners to resume their lands in 
Karuvelangulam village of an extent of 
3.8 acres’ from the petitioners herein, on 
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“the ground that they are jointly caltivat- 
ing the lands beyond the ceiling limit. 
The first petitioner herein filed a petition 
stating that he is not a member of an 
‘undivided Hindu family as claimed and 
‘that; even during the lifetime of their 
father late Lakshmana Servai, there was 
an oral partition, which took place 9 years 
back and that each one Of them is hold- 
ing lands within the ceiling limit. lt is 
not in dispute that Lakshmana Servai 
was the lessee of the land till he died in 
1971..-Both the petitiorers claimed that 
they have inherited the leasehold right of 
their fathér, and after his death, they have 
divided the lands and that the two peti- 
tioners are holding 4.87 and 5.08 acres 
respectively. 


3., In the records maintained under 
Tamil. Nadù Act X of 1969, an extent of 
9,96" ordinary acres was registered in the 
name of late Lakshmana Servai. 


4.. The Authorised Officer, while passirg 
the order rejected theclaim of oral parti- 
tion, since nd material was placed about 
any partition haying been effected and 
held that the two petitioners have been 
cultivating the land as ‘association of 
persons’ and 'theréfore, the extent of 2.64 
Stafidard acres: Will have to be surrendered. 
THe crijciol date:for determination was 
takèn ‘as 2nd October; 1962. 

5. The concurrent findings arrived at by 
the.two authorities are to this effect. There 
is directly no material placed regerding 
partition having taken plece as pleaded 
and of the two petitioners enjoying the 
lands independently. ‘The attempt mede 
to file Exhibit A-1, the lease deed, dated Ist 
January; 1964 had miserably failed, in that, 
though the daté is noted’ therein as lst 
January, 1964, the lease transaction relzt- 
ed to the ‘year 1974-75, and therefore, 
the year had ‘been ‘wrongly noted as 1964 
instead of 1974.” This conclusion had 
been arrived at based on Exhibit A-2, the 
recéjpt issued by the land ownerfor mezsur. 
ing paddy in the year 1974, It is the eer- 
liest document produced in Support of the 
case of the petitioners, Exhibits A=? to a5 
are receipts issued byone Mohamed Anwar, 
landlord.of some Other lands for measuring 
lease. p'ddy during the years 197475, 
1976 and 1979, The very,Same extent— 
Ra jagopalan and Anga ppan were not parties 
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to the said suit, O.S. No. 290 of 1949—the 
first covered by Exhibit A-1 was involved and 
therefore it was concluded that the two bro- 
thers have enjoyed the landsas a unit, and 
that they were joint tenants. 


6. Mr. Kumar, learned counsel for the 
petitioners, would first contend that the 
concept of ‘association of persons’ has been 
wronglyapplied and that when statutory 
right is inheritable afte: the death of- late 
Lakshmana Servaj, each of the petitioners 
has to be treated as a tenant entitled’ to 
hold 5 acres of land and therefore, wha téver 
might have been the extent held by late 
Lakshmana Servai, insofaras the peti- 
tioners are concerned, when thére had been 
a partition in the family, the determina. 
tion of the ceiling limit,’ cannot still be 
considered as what was obtainirg on 2nd 
October, 1962, but only as was obtaining in 
1971. In support of this cententior, he 
refers to the decision in Damadilal v. Parashe 
ram! wherein, while dealirg with the pro- 
Visions of Madhya Pradesh Accommodation 
Control Act(XLI of 1961) it was held that— 


“ The concept. of statutory tenancy 
under the English Rent Acts and under 
the Indian statutes like the one rests on 
different founda tion”, 


It myst therefore be beld that the predecessor= 
ineinterest to the presentrespor dents had an 
inh erita ble interest in the premises. Ccrsex 
quently, the respondents had. a right to 
prosecute the appeal in the High Court. An 
objection was taken that, after tle death 
of the original tenant, the tenancy right 
therein enured tothe heirs of the statutory 
tenant. Relying on this decisidn, he would 
plead that, after the death of late Laksh- 
mana Servai, each ore of the petitioncrs‘is 
entitled to a half share, and, therefore, the 
ceiling limit should be determined as on 
the date of the death of the father, even 
assuming that the oral partition pleaded 
during the lifetime of Lakshmana drva is 
not accepted and acted upon, © 

7. He then refers to the décisjon réported 
in Rasappa Gounder v.. G. N. Ramaswamj2 
Thanikodi Serai V. Balasamier and another3 





1, (1976) 4 S'G.Q. '855: -A.ILR: 1976 S.C. 
229 


2. (1975) 2 M.L:J. 157 : 88 L.W. 528: ALR. 
1975 Mad. 386, ; ` ae 
3, (1981). T.L.N, J. 98, a 


111 


N. Devarajan v. Munirathnam!. Based on these 
decisions, he states that under no circum» 
stances the two brothers can be treated as 
an ‘association of persons’, 


8. Mr, Varadachari, learned counsel for 
the respondents states that these- two peti= 
tioners are recalcitrant tenants and to de= 
monstrate it, he'would state thatin the year 
1969 late Lakshmana Servai defaulted in 
payment of rent, and in 1970-71, he had 
to pay rent, but died in 1971. A petition 
had to be filed for eviction of his heirs for 
rent arrears and a suit (O.S. No.655of 1971) 
had to be filed for recovery of arrears of 
rent. Tamil Nadu Act XXI of 1972 stayed 
‘proceedings and till 30th April, 1981, the 
petitioners could not be evicted. In 1972, 
another petition was filed for eviction, and 
a suit was filed in’ O.S. No. 437 of 1973 for 
recovery of arrears of rent. Once again 
under Act XXT of 1972, this suit was also 
stayed. Subsequent petitions were filed be. 
tween 197580 for eviction and OS. Nos. 111 
of 1976, 330 of 1976, 148 of 1977 and 396 of 
1979, had to be filed from time to timeand 
it was only in 1979 rent could be collected 
through Court, Due to passing of several 
Acts by Tamil Nadu Government, eviction 
proceedings were ‘stayed till 1978. It was 
on 2lst October, 1975,a petition was filed 
before Authorised Officer under section 17 
of the Act, He would also submit that the 
records maintained under Act X of 1968 
still contain the name of Lakshmana Servai 
and not that of the two petitioners as if 
they are holding the lands separately for 
different extents, 


9. To repel the claim made by Mr, Kumar 
that the determination of the ceiling limit 
would depend upon the death ofthe status 
tory tenant or the successors in interest from 
time to time, is a concept wholly un provided 
for under Act LVIII ‘of 196ihe refers to 
section 60«A of Act, which states that in res« 
pect of Chapter VIII dealing with the 
cultivating ‘tenants? ceiling area; the date 
of publica tion of the Actand the notified 
date are respectively 2nd May, 1962 and 
2nd October, 1962 and under section 6! of 
the Act, every cultivating tenant is to subs 
mit a return. Under section 60 of the Act, 
the ceiling area ofa cultivating tenant is 5 
standardacres held byany person partlyas 





1, (1981) 94 L,W. 435: (1981) 2 M.L.J, 97 
(1981) i 
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cultivating tenant and partly as owne 
or wholly as cultivating tenant, Sec" 
tion 62 enables the Authorised Officer to 
take possession of the landin excess, and 
for such determination, he would have to 
depend upon the extent of the land held 
by the cultivating tenant en the notified 
date. He, therefore, contends that, once a 
notified date is specified under the Act, 
Since under section 3 (31) the notified date 
would mean the date ‘specified by the 
GovernMent in a notification which shall be 
a date after the date of the publication of 
this Act’,it wouldnot be open to any tenant 
to plead that any different date can be 
taken into account for determination of 
ceiling limit. No provision is made under 
the Act for fixing the ceiling limit based 
on any different date, other than the notis 
fied date. The intention of the legislature 
was to take away the excess land held by 
cultivating tenants On the notified date, 
and whoever may succeed later on to the 
interests of the cultivating terant ason the 
notified date, would be bound bythe statute. 
When the Act had contemplated taking 
over of excess lands from owners of lands, 
ithas equally provided for taking over of 
the excess lands from cultivating tenants 
also, beyond the ceiling limit fixed under 
the Act. Therefore, the contention now 
raised as ifafter the death of the cultivat- 
ing tenant, who was alive on the notified 
date, it would beobligatoryon the part of 
the Authorised Officer to fix the ceiling limit 
as on the dateofthe death of the statutory 
tenant isa contention which is un provided for 
under Act LVIII of 1961. According to him, 
the only method to be adopted is to deter« 
mine the ceiling extent as on the notified 
date,andin so far as the heirs of the 
deceased statutory tenant are concerned, they 
would be treated as joint tenants or associa» 
tion of individuals which is also envis? ged 
under the Act in dealing with the definition 
ofa "person? in section 3 (34) of the Act. 
Section 3 (34) defines ‘ persons ’— 
““includes any company, family, firm 
society Or asSociation of individuals whe- 
ther incorporated or not or any private 
trust cr public trust p? 


10. In support of these contentions, he 
firstrefers to the decision in Bashyom V. State 
of Madras! , wherein section 3 (34) had come 





1, (1570) 1M.L.J. 510, 
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up for consideration. It was a case wherein 
two brothers have taken on lease the lands 
and they have cultivated them together, and 
when the question arose as to bow the ceil- 
ing limit could be tixed,it was held thatan 
associa tion of persons—. 


<t must be one in which, two or more per= 
sons join ina common purpose or common 
action, and if they. join together for the 
purpose of taking the property on lease 
and making profits out of the income from 
the property they will be treated as 
` association of persons andnotas separate 


tenants,” > 
He then referred to the decision in Kesari 
Lal v. ‘Sab-Divistonal Officer, Ramgajmandi\, 
wherein it was held that when proceedirgs 
‘for determination of céiling area had started 
against the tenant who had been recorded on 
the. notified: date (lst: April, 1966), and dur. 
ing” the pendency of the proceedings, 
he died (in 1969), the ceilirg area 
had to'be determined with refererce to 
‘the date of his death. It was held that, 
when there has been a mandate of tke 
Legislature about the determination of 
surplus area with reference to a fixed date, 
it cannot be allowed to be varied depending 
upon the circumstances that, may occur 
regarding the terant andif any person djes 
‘subsequent to the notified date, by virtue 
of legal fiction; the determination must pro. 
ceed only on the basis of the notified date 
and not otherwise. When the Legislature 
had desired that all areas in excess of ceil- 


ing, limit have to be treated as taken over, . 


‘it would be wrong toaccept different dates 
to be appliedfor determination of ceiling 
limit. «| i ' : 


11. -The decision reported in Raghunath v. 
State of Maharasktra2, was relied upon by the 
Rajasthan High Court to come to that con- 
clusion, In dealing with the provisions of 
Maharashtra Agricultural Lands (Ceiling 
and Holdings) Act, the Supreme Court held 
that under the scheme’ of ‘the Act, ceiling 
area is to-be determined with reference to 
the state of affairs of a person 'on the ap- 
pointed date (26th January, 1962), and that 
the area. so fixed would not be liable to 








L ALR. 1977 Raj. 229. 
2, (1972) 1 §.G.R, 48: A.LR. 1971 S.G. 2137, 
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fluctuations with subsequent increase or 
decrease in tke number of his fəmily 
It was also held that 
the argument that every addition or reduc- 
tion in the number of the members of a 
family-requires redetermination , of the 
ceiling area of such a family, would mean 
an almost perpetual fixation and refixation 
in the ceiling area by the Revenue authori- 
ties—a state of affairs hardly to have been 
contemplated by the Legislature. 


12. As to what would happen, if the ten- 
antis to die leaving the heirs and whether 
they are to be treated as jojnt tenants or 
tenantseiN«common ois-a-vis landord, it was 
held in the decision reported in Rambai v. 
Jiyaram!, that when a leaseis granted to a 
Hindu who dies intestate, the succeeding 
heirs hold as co-tenants or co-lessees and 
they hold the property as joint tenants in 
the sense that theyhave a single. tenarcy 
relationship with the landlord and that they 
are not different tenants | pisea-ris the 
landlord. l 


13. Mr. Kumar to off-set these contenticns 
would rely upon the decision in C.R.P. No. 
66 of 1968, wherein it was held that the 
proper procedure for the Avthorised. Officer 
is to take proceedings against the legatees 
who have taken possession of the proper- 
ties from the executor and ‘fix the ceiling 
limit under section 21 of the Act-and not 
as against the executor based on theholding 
of the deceased person. The learned Judge 
had relied upon the decision in Dadarao v. 
State2, wherein while dealing with the’ seme 
Act, which was dealt with by the Supreme 
Court.in Raghunath v. State of Maharashtra, 
it was held that the ceiling limit has to be 
determined with respect.to what the heirs 
or leZatees are holding and that the returns 
will have to be called upon from them 
and that theyare obliged to’ give only 
individual returns and rot joint returns, 
The learned Judge therein further held 
that the Ceiling Act nowhere made a, pro- 
vision that the ceiling has to be deter mjn- 
ed on the state of affairs existing cn 26th 
January, 1962. . ae y 


14. But, in dealing with. tbis aspect, the 
Supreme Court had clearly stated that the 





1, ALR. 1964 Bom. 96. 
2. A,LR, 1970 Bom, 144, 
8, (1972) i S.Q.R, 48; AIR, 1971 8,G. 2137, 


` 


ig 


determinative date for the purpose of that 
Act would beonly 26th January, 1962, and 
no other date. Hence neither the decision. 
in C.R.P. No. 66 of 1968 nor the decision 
in Dada Rao son of Kashiram and another v. 
State of Maharashtra and othets!, would be 


ef any assistance to the petitioners 
herein, 
15. Healso refers to the decision in Budh 


Sen v. Sheel Chandra2, in which it was held 
that when tenancy rights are held to be 
inherita ble, they devolve on the heirs of the 
deceased, irrespective of the question 
whether some of themare in occupation of 
the demised premises or not, and on the 
death ofa tenant, his heirs succeed to his 
right not as joint tenants but as tenants-in= 
‚common. 


16. This decision has no application to the 
instant case, because ever in respect of 
terancies which are inheritable, the heirs 
weuld derive only such rights which the 
statutory tenant can get under beneficial 
legislation, ason the notified date, under 
Tamil Nadu Act LVIII of 1961. When the 
statutory tenant could hold only 5 acres, by 
his death the limit cannot be enlarged, 
there beingno provision made by the Legis« 
lature to thateffect. For the purpose of 
the fixation of ceiling limit for cultivating 
tenant, the notified date being 2nd October, 
1962, on which date, late Lakshmana 
Servai could hold only 5acres and himself 
having died only long thereafter in 1971, 
he, by his death cannot enablehis heirs to 
derive benefits beyond what has been con~- 
templated under the Act. If proceedings 
had been initiated during his lifetime, he 
would have lost the right in theexcess exe 
tent. Therefore, merely because he died, 
the heirs canotask for different dates to be 
fixed for determination of ceiling limit. If 
such contention isto be entertained, then 
in theevent of one of the sons of the late 
Lakshmana Servai dying, the grand 
children wouldask for a different date to 
be fixed in so far as their deceased father 
is concerned. When sucha refixation or 
redetermination had not been contempla- 
ted under the Act, in the light of what has 
been clearly laid down in the decision 





1. A.L.R. 1970 Bom, 144. 
2. AIR. 1978 All. 88. 
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repor ted in Raghunath v. State of Maharashtra} , 
the contention of Mr, Kumar that the twc 
petitioners having inherited the rights 
of the statutory tenant theyare entitled 
to be treated as tenantssinecommon and 
seek for determination of ceiling limitas on 
1971, cannct be entertained. 


17. In Rasappa Gounder v. G.N. Ramaswami*, 
the limited question was whether one of the 
two lessees can surrender his interests, and 
it was held that such a right is available, 
in which case, the lessor would be entitled 
to call for partition of that interest alone. 
This decision has ne application to the 
facts and circumstances of this case. 

18. Reliance placed on Thanikodi Servai v. 
Balasamier3 , can have noapplication because, 
what was involved therein was the question 
as to whether the lands belonging to the 
wife can be takeninto account in fixing 
the ceiling area of a ‘cultivating tenant’. 
The present claim by the tenantsis not of 
any of the lands belonging to anybody else 
being tagged on with what they claim to be 
in possession of, but they rest their claim 
as heirs of their late father. They will 
have to be treated only as “association of 
persons’? as laid down in the decision re- 
ported in Bashyam v. State of Madras* since 
the definiton Of ‘person’ would also include 
‘association of persons’ and ceiling area 
would be with reference to what a ‘person’ 
is entitled to hold. When the petitioners 
have failed to produce any evidence to 
show that they have been enjoying the 
lands separately, they willhave to be treate 
ed only as “association of persons”. Even 
assuming that they have separately cultivat- 
ed portions of the land, as claimed by 
them it would make no defference because, 
their rights would not be anything larger 
than what their father could have claimed 
on the notified date. Hence, they would ha ve 
to be treated as statutory tenants only in 
respect of the extent of lands which their 
father was entitled to hold on the notified 
date under Tamil NaduActLVIJI of 1961. 
Beyond the ciling limit, whatever be the 
manner in which they have enjoyed the 
lards, they would be bound to surrender 
the excess extent to the State. 


1. (1972) 18.C.R. 48: AI-R. 1971 5.0 
2137 : 


37. 
2- (1975) 2M.L.J. 157: 88 L. W. 528: 
AL.R. 1975 Mad. 386. . , 
3. (1931) T.N.L.J. 98. 
4. (1970) 1 M.L.J. 510. 
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19. Mr. Kumar would then contend that 
the provisions of Chapter VIII, if care- 
fully scrutinised, would disclose that they 
do not contain any specific or express 
sections to exclude the right of the heirs of 
a deceased cultivating tenant from claiming 
ceiling limit to be fixed, separately for each 
heir and therefore, the order of the Tribu- 
nal is erroneous. 


20. Chapter VIII of the Act consists of 
sections 59 to 72, Section 72 states that the 
provisions of this Chapter shall, sub- 
ject to the provisions of section 17, have 
effect notwithstanding anything in consistent 
therewith contained in any other provisions 
of this Act. Therefore, when Chapter 
VIII ‘contains self-contained provisions 
relating to cultivaing tenants, ithas to be 
seen whether it provides for deter mination 
of ceiling limit in respect of lands held on 
the notified date and of a ceiling limit to 
be fixed in respect of cultivating tenants 

who may acquire excess lands thereafter. 
Section 60 only defines the ceilirg erea of 
a cultiva'ing tenant, and section 6] pro» 
vides for submission of returns by culti- 
vating tenants to hold lands in excess 
of the ‘ceiling area. Having provided 
a notified date under section 60-A, and 
an obligation having been foisted on the 
cultivating tenant to submit a return of 
the lands held on the notified date, the 
ceiling limit of such a cultivating tenant, 
will have to be fixed with reference to what 
he held on 2nd October, 1962, i.e., notified 
date. Subsequent to the notified date, if 
a cultivating tenant who held lands earlier 
to that date dies, the determination would 
be with reference to the tenancy that 
existed on 2nd October, 1962, and his heirs 
would derive ‘benefit only of the extent of 
what’ would have been available to the 
cultivaing tenant, on that date. In respect 
of such of those cultivating tenants, who 
may acquire a larger extent after the noti- 
fied date, section 69 envisages returns to be 
filed. The determinative date would be the 
date on which he has exceeded the limit. 
Therefore, it cannot be stated that no 
specific date is fixed for determination of 
the ceiling limit or that in the event of 
death of a cultivating tenant holding ex- 
cess of lands on 2nd October, 1962, there 
is no possibility of determination of the 
ceiling limit of his heirs, 
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21. The next contention of Mr. Kumaris 
that, no return could. be filed after the 
death ofa cultivating tenant. In ‘respect 
of cultivating tenancy, which had ‘existed 6 on 
the notified date, nothing disables ‘the heirs 
from filing the’ return because, even in res- 
pect of landlords, the returns càn be filed 
by the heirs, wherein ‘different yar dasticks 
apply for evaluation of the lands that can 
be held by the heirs likewise, to protect their 
interests, to the extent of 5 standard acies 
which could be retained by them’ as heirs 
of their father, they could submit the returns 
and prosecute ‘the proceedings further. 


22. Mr. Kumar, would then refer to the 
right of the Government to take possession 
Only after determination of the ceiling limit, 
and therefore, itis only when the Authorised 

Officer can take possession under section 62 
of the Act, the ceiling limit has to be fixed. 
There isnothingin section 62 to indicate 
as to why the notified date under section 
60»A should be overlooked, and a different 
date should be taken into account for ` fixing 
the ceiling limit. Sections 62, 63 and 64 
refer to what has to be done after surplus 
lands ate determined,and what consequence 
would flow on taking Possession of thé lands, 
and to what extent the State would be held 
responsible for payment of rents,” Merely 
because possession is taken after’ the pro. 
Ceedings are concluded, there is nothing to 
infer that only the date of taking possession 
will be the relevant date. 


23. He would then refer to section 4 of 
Tamil Nadu Act X XV of 1955, which con- 
fersa right on a cultiva ting tenant to de- 
mand restoration of possession of the lands, 
and according to him the petitioners ‘being 
cultivating tenants, their lands’ cannot be 
taken over, by the ‘State. ‘Section’ 71 ofthe Act 
provides that the provisions of Act XXV 
of 1955, Act XXIV of 1956and Act XXXVI 
of 1958 and any other lawrelating to tenancy 
shall, except insofar as they are inconsis- 
tent with any, of the provisions of this Gha'’p- 
ter continues in force. Therefore, thë deter = 
mination of the ceiling limit cannot bé pre» 
vented by reliance upon any of the rights, 
which can be claimed under.these Acts. 
When there ‘is right | to take over excess 
lands, to that extent, thè right to claim 
benefits under this Act would not be aveil-« 
able. In fact, the landowner’s right to 
resume thelands under Act XXV of 1955 
i q 


Hy 


is not affected, as provided under section 
168 of the Act. It is contemplated therein 
jthat for the purpose cf such resumption, 
the Government shall be deemed to be 
{cultivating tenant in respect of lands which 
|bad been taken possession of by it. 


24. Therefore ‘none of the contentions 
taken by Mr. Kumar can be entertained. 
There being no justifiable ground made 
‘Out to interfere with the concurrent findings 
of the authorities below this civil revisjon 
petition is dismissed with costs. 


S. J. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


PRESENT :—S. Swamikkannu, J. 


Madurai Mosaic Industries through its 
-partner -G. Ramakrishnan Appellant* 


V. era i 


‘The Regional Director, the Regional 
“Office, Tamil Nadu State Insurance Cor- 
‘poration, 25, Sterling Road, Madras-34 and 
another Respondents. 


Employees’ State Insurance Act (XXXIV of 
1948), sections 2 (12), 44, 45, 45-A and 
-45-B—Factory in question a partnership con- 
ern — Partners receiving remuneration — 
Whether partners are employees coming under 
the definition of section 2 (12) of the Em- 
ployees’ State Insurance Act (XXXIV of 
1948), and entitled to the benefits under the 
Act. 


As it is common ground that more than 
‘twenty persons are working in the establish- 
‘ment of the appellants and a manufacturing 
‘process is being carried on in a part of the 
establishment, the establishment must be held 
‘to be a factory within the meaning of section 
‘2, clause (12) of the Employees’ State Insur- 
ance Act. The application of the Act, how- 
ever, cannot mean that the several’ benefits 
provided for in the Act could be availed of 
‘by the partners of the firm who are also 
‘working in the establishment. Jn determin- 
‘ing the question whether a person working in 
‘the factory is entitled to any particular bene- 
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fit, regard must be had to the language of the 
section which confers that benefit and if the 
language: shows that the benefit can be given 
only to “employees”, the benefit cannot be 
availed of by the “partners”. [Para. 21.] 


The point that arises for consideration in this 
appeal, is whether the names of the two 
partners also should be included while count- 
ing the number of employees as per section 2 
(12) of the Act. In the instant case, the 
name of the appellant as well as the other 
partners should be included among other 
employees. The incidental and the ancillary 
result that follows is, that the factory run by 
the partnership concern comes within. the defi- 
nition of section 2 (12) of Act ‘XXXIV of 
1948 as well as under the liability sections 
44, 45, 45-A and 45-B of the Act and as such 
it is bound to contribute to the fund for which 
demand and collections had been made by the 
first respondent herein. [Para. 22.] 


Cases referred to:— 


Commissioner of Income-tax v. R. C. Chi- 
dambaram. Pillai, (1977) 1 I.T.J. 261: 
(1977) 1 S.C.T. 318: (1977) 1 M.L.J. (S. 
C.) 50: (1977) 2 S.C.R. 111: 106 I.T.R. 
292: 1977 Tax.L.R. 214: (1977) 1 S.C. 
C. 431: A.I.R. 1977 S.C. 489; Meus v. 
Jacobs, (1875) L.R. 7 H.L. 481; Bank Silver 
Company v. Employees State Insurance Cor- 
poration, 1965 Mah.L.J. 157: 66 Bom.L. 
R. 780: I.L.R. (1965) Bom. 8: (1964) 2 


Lab.L.J. 591: 'A.I.R. 1965 Bom. 111; 
B. M. Works v. Employees’ State Insur- 
ance Corporation, 1971 Lab.T.C. 243; 


Andhra Pradesh State E. B. v. Employees 
State Insurance Corporation, (1978) 1 L.L. 
J. 44: (1978) Lab.I.C. 1107; Madhya Pra- 
desh and W. Proof Ltd. v. Employees 
State Insurance Corporation, 1974 Lab.I.C. 
85; Employees State Insurance Corporation v. 
M. A. K. Siddique, A.I.R. 1965 Mys. 71. 


Appeal against the order, dated 3rd August, 
1977 of the District Court, Madurai, dated 3rd 
August, 1977 and made in Employees’ State 
Insurance Original Petition No. 6 of 1973. 


P. Chidambaram, for ‘Appellant. 


Radha Srinivasan, for Additional Central Gov- 
ernment Standing Counsel and. J. Jeremiah, 
far Additional Government Pleader, on behalf 
of Respondents. | 
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The Court made the following 


Orper.—The interesting point of law arising 
in this appeal is whether section 2 (12) of 
the Employees’ State Insurance Act (XXXIV 
of 1948) is to be in consonance with the 
preamble of the said Act or is it that section 
2 (12) of the Act has to be interpreted in the 
strict sense of the rules of interpretation so 
as to saddle the responsibility of paying the 
‘contribution contemplated for the benefit of 
the employees in the factory. 


2. The factory in question is a partnership 
concem dealing in mosaic industries known as 
‘Madurai Mosaic Industries’. According to 
the petitioner and which is also admitted by 
the respondents that action had been taken for 
the period commencing from 28th August, 
1967 to 11th May, 1972 during which time, 
it is submitted by the respondents that the 
concern in question, namely, the partnership 
firm, though it is represented by G. Rama- 
krishnan, one of the partners, the said part- 
nership consisted of two partners, that they 
are to come under the definition of section 2 
(12) of Act, in that, though they are partners, 
yet inasmuch as they do receive remuneration, 
one to the tune of Rs. 250 and the other to 
the tune of Rs. 150 as evidenced by the con- 
tents of Exhibit A-1, they should be consi- 
dered only as employees, and as such they 
should also included as individuals doing work 
in the precincts of the factory so as to get the 
benefits of the Act and in doing so, to see 
whether it exceeds the number 20 or not, it 
is but necessary that all the heads also 
should be counted so as to saddle the res- 
posibility of the contribution by the 
partnership firm towards the benefit of the 
scheme contemplated by the Act XXXIV 
of 1948. In this regard, it is but neces- 
sary that we have to evince interest in the 
ingredients of the definition section 2 with 
special reference to clauses (9) and (12) which 
read as follows :— 


“2.. (9) “employee” means any person 
employed for wages in or in connection with 
the work of a factory or establishment to 
which this Act applies and— 


(i) who is directly employed by the princi- 
pal employer on any work of, or incidental 
or preliminary to or connected with the 
work of the factory or establishment, whe- 
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ther such work is done by the employee in. 
the factory or establishment or elsewhere ;. 
or 


(ii) who is employed by or through an. 
immediate employer on the premises of the 
factory or establishment or under the 
supervision of the principal-employer or his. 
agent on work which is ordinarily part of 
the work of the factory or establishment or 
which is preliminary to the work carried 
on in or incidental to the purpose of the 
factory or establishment; or 


(iii) whose services are temporarily lent or 
let on hire to the principal-employer by the: 
person with whom the person whose services. 
are So lent or let on hire has entered into a. 
contract of service (and includes any person 
employed for wages on any work connected 
with the administration of the factory or 
establishment or any part, department or 
branch thereof or with the purchase of 
raw materials for, or the distribution or 
sale of the products of, the factory or esta- 
blishment; but does not include) — 


(a) any member of (the 
Military orAir forces; or 


Indian Naval, 


(b) any person so employed whose wages 
(excluding remuneration for overtime work) 
exceed a month; 


Provided that an employee whose wages 
(excluding remuneration for overtime work) 
exceed a month at any time after (and not 
before) the beginning of the contribution 
period, shall continue to be an employee 
until the end of that period: 


2. (12) “factory” means any premises 
including the precincts thereof whereor 
twenty or more persons are employed or 
were employed for wages on any day of 
the preceding twelve months and in . any 
part of which a manufacturing process is 
being carried on with the aid of power or 
is ordinarily so carried on but does not 
include a mine subject to the operation of 
the Mines Act, 1952 or a railway running 
shed ; : 


“Seasonal factory” means a factory, which 
is exclusively engaged in one or more of the 
following manufacturing processes, name- 
ly, cotton ginning, cotton or jute, pressing, 


a 
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decortication of groundnuts, the manufac- 
ture of coffee, indigo, lac, rubber, sugar 
(including gur) or tea or any manufacturing 
process which is incidental to or connected 
‘with any of the aforesaid processes and 
includes a factory which is engaged for a 
period not exceeding seven months in a 
year— 


(a) in any process of blending, packing or 
repacking of tea or coffee; or 


(b) in such other manufacturing process as 
the Central Government may, by notifica- 
tion in'the Official Gazette, specify ; 


The expressions “manufacturing process and 
power” shall have the meanings respectively 
assigned to them in the Factories Act, 1948”. 


3. The petitioner who is the appellant 
herein had filed the petition before the 
learned District Judge, Madurai praying for 
exemption from contributing towards the 
scheme because, the partnership firm is not 
actually run with 20 persons but it has employ- 
ed less than 20 persons as per the records 
and as such, they are not liable to pay any 
contribution under the Employees’ State Insu- 
rancë Act. It is common ground that the 
petitioner-appellant herein had received Exhi- 
bits A-28 to A-32 various letters from the 
first respondent, the Regional Director, the 
Regional Office, Tamil Nadu State Insurance 
Corporation, Madras-34 directing the appel- 
lant herein to pay contributions. Subject to 
objections, the appellant herein had paid 
Rs. 1,047. 


4. It was averred that the first respondent, 
namely the Regional- Director, the Regional 
Office, Tamil Nadu State Insurance Corpora- 
tion, Madras-34, has included the appellant 
herein and the other partner, Muthukrishnan as 
workers wrongly to make up the figures, which 
in the circumstances, is not correct. ‘Reiterat- 
ing the above position, Mr. Chidambaram, 
the learned counsel for the appellant herein 
states that the decision arrived at by the 
lower Court is not in consonance with the 
concept that is actually contemplated under 
clause (9) of section 2 of the Act together 
with the observations made by the Supreme 


e 


Court in Commissioner of Income-tax v. 
R. C. Chidambaram Pillai, In this regard, 
paragraphs 5 to 15 of the judgment of the 
Supreme Court referred to above is pointed 
out and read to the benefit of this 
Court by Mr. ‘Chidambaram. Asa matter of 
fact, much stress has been laid by Mr. 
Chidambaram that the introduction of the word 
employees” as per section 2 (12) of the Act 
should be so construed in consonance with the 
observations made in Lindley on Partnership, 
Fourteenth Edition, the observation in which 
has been extracted in extenso by the Supreme 
Court and it is submitted that in turn this 
‘Court is bound to follow the said concept 
while applying the ingredients of section 2 
(12) of the Act. In this regard Mr, Chidam- 
baram also contends that the approach to sec- 
tion 2 (9) cannot be in a different manner than 
the approach to which this Court has to resort 
while interpreting section 2 (12) of the Act.. 
In other words, the substance of his argu- 
ment can be couched in one single sentence 
and that is this, namely, a partner cannot be 
an employee of the partnership and as such 
whatever might be there on record by way of 
documentary evidence—perhaps what he refers 
to is the contents of Exhibit A-1—the approach 
Should be to exclude the partner while 
computing the number of workers actually 
employed in the precincts of‘the factory. I do 
find that the argument is very interesting and 
attractive; but the same cannot be upheld. 


5. Craies on Statute Law, 7th Edition at 
page 216 observes as follows: 


“Another important rule with regard to 
the effect of an interpretation clause is, 
that an interpretation clause is not to be 
taken as substituting one set of words for 
another, or as strictly defining what the 
meaning of a term must be under all cir- 
cumstances, but rather as declaring what 
may be comprehended within the term where- 
the circumstances require that it should he 
so comprehended. If, therefore, an inter- 
pretation clause gives an extended meaning 
to a word, it does not follow as a matter of 
course that, if that word is used more than 





1. (1977) 1 I.T.J. 261: (1977) 1 S.C. 
J. 318: (1977) 1 M.L.J. (S.C.) 50: (1977) 
2 S.C.R. 111: 106 I.T.R. 292: 1977 Tax. 
L.R. 214: (1977) 1 S.C.C. 431: A.T.R. 
1977 S.C. 489. 
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once in tHe act, it is on.each occasion used in 
the extended meaning, and, it may be 
always a matter for argument whether or 
-not the interpretation clause is to apply to 
the word as used in the particular clause 
of the Act which is under consideration. 
“Tt appears to me”, said Lord Selborne in 
Meus y. Jacobs’, ‘that the’ interpretation 
clause does no more than say that, where 
you find. these words in the Act, they shall, 
unless there be something repugnant in the 
context or in the sense, include fixtures’. 


So the words “any person” in the Solicitors 
Act, 1932, were held not to include a body 
corporate, but only such person as could 
become a solicitor, in spite of section 2 of 
the Interpretation Act, which enacts that 
“person” shall include a body corporate 
“unless a contrary intention appears”. 


The preamble to the Act, namely, The Emplo- 
yees’ State Insurance Act (XXXIV of 1948), 
reads as follows: 


“An Act to provide for certain benefits to 
employees in case of sickness, maternity and 
employment injury and to make provision 
for certain other matters in relation thereto: 
Whereas it is expedient to provide for cer- 
tain benefits to employees in case of sick- 
ness, maternity and employment injury 
and to make provision for certain other 
matters in relation thereto”: 


So far as this section 2 (12) of the Act is 
concerned, a portion of the same had been 
amended by Act XXXV of 1952. But that 
amendment has no effect on the point that 
has been raised in this appeal, because we 
are now concerned in this appeal only with 
respect to the consideration of workers who 
were actually working in the precincts of the 
factory. 4 

6. Even at the outset, it is to be understood 
“that so far.as computing the number of workers 
in the factory, it is not the concept of the 
relationship of those persons who are working 
in the factory and persons in the factory as 
-workers and their dual capacity as partners of 
the firm who run that factory or which part 
had been conferred on them by means of the 
contract of partnership that had been entered 
into as per section 6 of.the Partnership Act. 
As a matter of fact, reference has been made 


1. (1875) L.R. 7 H.L. 481, 493. 
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in this regard by Miss. Radha Srinivasan to 
section 6 of the Partnership Act and that 
while interpreting sections 2 (12) and 2 (9) 
of the Employees’ State Insurance ‘Act 
(XXXIV of 1948), it is but necessary that 
a reference must also be borne in mind with 
respect to various terms of the partnership 
contract that might have been entered- in- 
to between these two persons whose names are 
now sought to be included as persons working 
as workers in the precincts of the factory. 
To justify the action of the first respondent, 
Miss. Radha Srinivasan vehemently contends 
that the learned District Judge has came to a 
correct conclusion after having gone through 
the contents of Exhibits A-1 to A-32 and 
also Exhibits B-1 to B-9 with a specific refe- 
rence to the evidence that has been actually 
recorded from P.W. 1 G. Ramakrishnan as 
well as from R.W. 1 A. G. Ramanathan, 
Manager, Local Office, E.S.I. Corporation, 
Madurai. It is not necessary for me at this 
stage to go in detail with regard to the con- 
tents of either the entire details confained in 
Exhibits A-1 to A-32 or Exhibits B-1 to B-9 
which have been dealt with comprehensively 
and about the appreciation of which no com- 
ment has been adduced by either side. But 
for our purpose, it is necessary that the con- 
tents of Exhibit A-1 is noted in its perspec- 
tive in that, it is seen from that the peti- 
tioner appellant herein had received a sum for 
the month of June, 1967, as could be seen 
from the acquittance roll. Mr. G. Rama- 
krishnan, the appellant had received a sum 
of Rs. 250 as the rate of wage for the period 
from Ist June, 1967 to 30th June, 1967, and 
that he did receive the said sum in cash to 
which effect he had also signed his name on 
the revenue stamp as against the said entry 
in Exhibit A-1. For the month of July, 
1967, also, a sum of Rs. 250 has been receiv- 
ed by the appellant herein. G. Ramakrishnan 
had received Rs. 250 for the months of July, 
September, October, November and Decem- 
ber, 1967, and for the months of January. 
February and. March, 1980, for the period 
mentioned therein and has signed his name as 
against the entry. G. Muthukrishna has 
received Rs. 150 for the months of June, July, 
September, October, November and Deatm- 
ber. 1967, and for the months . of January, 
February and March, 1968. Of.course so far 
as this Muthukrishnan is concerned, for the 
month of June, 1967, the period is not men- 
a 
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tioned as in the case of G. Ramakrishnan for 
whom the period is specified as from ist June, 
1967 to 30th June, 1967. As a matter of 
fact, the evidence on record by way of oral 
evidence is nothing but a reiteration of the 
things stated by either side as per their petition 
as well the contents of counter and as such 
needs no repetition. 


7. Tt is relevant in this connection to note 
that in his cross-examination P.W. 1, the 
present appellant had admitted that there 
were four partners to start with, that he was 
the Managing Partner and that for occupying 
that position as Managing Partner in the 
partnership, there was no special remunera- 
tion given to him. Though he has flatly 
denied that in the attendance register his 
name as well as the name of the other partner 
Muthukrishnan finds a place, yet it is evident 
from the contents of the documentary evi- 
dence as seen from the contents of Exhi- 
bit A-1 that they did receive some remunera- 
tion as workers. We are not concerned 
whether Muthukrishnan is the Managing 
Partner or not. ‘That is not the scope , of 
the enquiry at all which is contemplated under 
sections 2 (12), 1 (4), 44, 45-A or 45-B of 
the Act. The concentrated and proper appli- 
cation of judicial mind will show that these 
provisions are to be seen only in the light of 
the preamble to the Act as a whole interpret- 
ing together with the various concepts of 
interpretation as designed by authorities like 
‘Craies and Maxwell. 


8. P.W. 1 has admitted that Exhibits B-1 
to B-3 were sent by their Manager Yusuff 
Alikhan as quarterly returns and that in Exhi- 
bits B-2 and B-3 he has signed. So far as 
Exhibits B-1 to B-3 are concerned, we find 
that the number, namely, Employees Code 
No. 51|5234]48 has been actually referred to. 
The same is admitted by P.W. 1 in his cross- 
examination. It is also admitted by P.W. 1 
that only on the basis of persons who are 
actually receiving their remuneration towards 
work that they had imparted to the institution 
that Exhibits B-1 to B-3 were submitted. It 
is also the admission of P.W. 1 that E.S.I. Ins- 
pectors had scrutinised the accounts periodi- 
cally. Exhibits R-4 and B-6 are the quarterly 
returns submitted by the appellant to the 
E.S.I. Corporation. 

9. It is relevant in this connection to note 
that mosaic tiles are prepared by the partner- 


ship and that they used to undertake also the 
work on contract by actually installing these 
mosaic tiles prepared by them in the building. 
It is not the work of the partnership to affix the 
bricks. Even for mosaic polishing, the part- 
nership used to send its workers. According 
to P.W. 1, they used to enter into contract 
on the basis of remuneration for polishing in 
a mosaic fashion and the remuneration is 
fixed per 100 sq. ft. They are clearing their 
salary on monthly basis to the employees. 
For permanent workers, according to P.W. 1, 
they were paid on weekly basis. They used 
to prepare also muster roll for the temporary 
workers. For those who are actually engag- 
ed in the mosaic flooring work, their salaries 
were disbursed at the spot itself on weekly 
basis. It is also pointed out by P.W. 1 
during the course of his cross-examination 
that at page 261 in Exhibit A-21, ledger on 
31st August, 1967 a sum of Rs. 780 had been 
disbursed towards monthly salaries. One Rama- 
lingam was employed as a driver of the part- 
nership during the year 1967-68. One night- 
watchman drawing a monthly salary of 
Rs. 750 was also employed by the partner- 
ship. Exhibit A-7 shows that about 10 per- 
sons were employed during the month of 
August, 1967, on weekly remuneration basis. 
There was no separate muster roll maintained 
during the relevant time. A suggestion to the 
effect that muster roll was maintained during 
the relevant time had been denied by P.W. 1. 
Tt is also admitted that mosaic contract works 
were undertaken as per the instruction of the 


party. 


10. As a matter of fact, it is relevant to 
note that Exhibit A-1 was the subject-matter 
of severe cross-examination on behalf of the 
department and a perusal of the cross-examina- 
tion of P.W. 1 shows that during the relevant 
time, both the appellant who is representing 
the partnership, as well as one Muthukrishnan 
were receiving remuneration, one at the rate 
of Rs, 250 and another at the rate of Rs. 150. 
It is not disputed that the partners, namely, 
the appellant herein as well as the other man 
by name Muthukrishnan were receiving re- 
muneration. But the only stress and vehe- 
ment argument underlying the concept in the 
observation of Lindley extracted by the 
Supreme Court in the above decision referred 
to above, is that a partnership cannot be 
his own creditor or debtor especially when he: 


14 


is acting as a partner of the partnership and 
that.a partner cannot be an employee of the 
business which is run by the said partnership. 
This, as a matter of fact, as already indicated 
is the sum of the argument advanced on be- 
half of the appellant by Mr. Chidambaram. 


11. It is relevant in this connection to men- 
tion that R.W. 1, the Manager of the E.S.I,, 
Local Office, Madurai has stated in his evi- 
dence nter alia that Exhibit B-6 is the re- 
port given by one Madhavan who was his 
predecessor and who had inspected the fac- 
tory in question and that subsequently, he 
had himself given Exhibit B-7 on 28th August, 
1967. The contents of Exhibit B-7 is not at 
all the subject-matter of comment by the learn- 
ed counsel for the appellant. As a matter of 
fact, it is conceded that whatever is contained 
therein may be correct; but yet he is obliged 
to put forward to this Court that the contents 
of the same are not germane to the point at 
issue. I am unable to uphold the conten- 
tion raised by.the learned counsel for the 
appellant in this regard and in the above 
manner. 


12. The one and the only point that has 
been stressed on behalf of the appellant herein 
is that though the appellant herein did receive 
Rs. 250 as remuneration for the work that 
he had done as a worker in the precincts of the 
factory, yet, his head should not be counted 
as one among the workers so far as the defini- 
tion under section 2 (12) of the Act is con- 
cerned because the Supreme Court has referred 
to the observation of Lindley on Partnership 
and has followed the principles imbedded 
therein in that case and as such, the said 
principle has to be applied so far as the facts 
of this case are concerned. But unfortunately, 
the said argument is not weighing with this 
‘Court inasmuch as there are decisions apart 
from the same and inasmuch as this Court 
is guided by the most important principle so 
far as the approach to an appeal is concerned 
that each and every case has to be judicially 
weighed with reference to the evidnece avail- 
able on record by means of the oral evidence as 
well as documentary evidence and a decision 
has to be arrived‘at on the basis of the same 
with special reference to the issues at points 
that are confronting this Court. Therefore, 
while certainly guided by the ratio decidenti 
that had been laid down by the Supreme 
, Court in Commissioner of Income-tax v. 
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Chidambaram Pillai, when the facts of this 
case are approached, we find that apart from 
being partners, both the appellant, Rama- 
krishnan herein as well as Muthukrishnan, 
did receive remuneration only as workers in 
the precincts of the factory to which the provi- 
sions of this enactment are now sought to 
be, applied and ‘benefits by means of pay- 
ments towards contribution relating to the 
Provident Fund are sought to be collected by 
the first respondent. Section 1 (4) of the 
Employees’ State Insurance Act (XXXIV of 
1948) reads as follows :— 


“Tt shall apply, in the first instance, to all 
factories (including factories belonging to 
the Government) other than seasonal fac- 
tories”. 

Section 45-A of the Act reads as follows :— 


“45-A. (1) Where in respect of a factory 
or establishment no returas, particulars, 
registers or records are submitted, furnished 
or maintained in accordance with the provi- 
sions of section 44 or any Inspector or 
other official of the Corporation referred to 
in sub-section (2) of section 45 is obstruct- 
ed by the principal or immediate employer 
or any other person, in exercising his func- 
tions or discharging his duties under sec- 
tion 45, the Corporation may, on the -basis 
of information available to it, by order, deter- 
mine the amount of contributions payable 
in respect of the employees of that a 
or establishment. 


(2) An order made by the Corporation 
under sub-section (1) shall be sufficient 
proof of the claim of the Corporation under 
section 75 or for recovery of the amount 
determined by such order as an arrear of 
land revenue under section 45-B”. 
13. The above provisions of the Act 
XXXIV of 1948, when read together and the 
point raised in this appeal is approached, we 
find that the analogy that is resorted to at 
page 594 of the decision reported in Bank 
Silver Company v. Employees’ State Insu- 
rance Corporation®, is relevant to the point 
and the said observation made by the Bench 


1. (1977) 11.T.J. 261: (3977) 1 S.C]. 
318: (1977) 1 M.L.J. (S.C.) 50: ALR. 
1977 S.C. 489. 

2. (1964) 2 L.L:J. 591: 66 Bom.L.R. 
780: 1965 Mab.L.J. 157: LL.R. (1965) Bom. 
8: A.I.R. 1965 Bom. 111. 
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‘of the Bombay High Court is more or less 
‘guiding this Court in the approach that has to 
be resorted to by this Court for meeting the 
points raised by either side relating to the ex- 
position of law on the subject. 


14. Miss. Radha Srinivasan, learned counsel 
appearing on behalf of the first respondent 
very much relies on the decision in B. M. 
Works v. Employees’ State Insurance Cor- 
poration’, wherein Ramaprasada Rao, J., as 
he then was, has observed as follows:— 


“As the words used are ‘working inside or 
within the precincts of a factory’, the 
emphasis is only on the exercise of the 
labour by the person concerned., He may 
be an apprentice, paid or otherwise. He 
may be one who works inside the factory 
for love of Jabour or he may be a person 
who is receiving consideration therefor. 
Nevertheless, he satisfies the literary mean- 
ing: of the words employed by the Legisla- 
ture in section 2 (12), namely, a person 
working in the precincts of the factory. In 
my view, no more consideration appears to 
be necessary and it would not be proper to 
draw in analogies from similar -definitions 
in other enactments the purposes of which 
are different and varied from that of the 
Act under consideration. It would some- 
times lead to an anomaly to interpret the 
definition of a particular subject with refe- 

= tence to and with the language adopted in 
similar or allied legislative enactments. I, 
therefore, concientiously refrain from refer- 
ting to other enactments which refer to the 
words “factory” and “workmen”. Thus 
interpreted, it appears to me to be clear 
and plain that if in any premises or pre- 
cincts, there are persons whose numerical 
strength is more than 20 on a particular day 
of the preceding twelve months referred to 
in section 2 (12) of the Act, then such a 
factory would undoubtedly be one which 
satisfies the meaning, requisites and spirit of 
section 2 (12)”. 


The next decision that is relied on by the 
learned ‘counsel for the, first respondent is the 
decision in Andhra Pradesh State Electricity 
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1. 1971 Lab.I.C. 243. 


Board y. Employees’ State Insurance Corpora- 
tion’, The following are the observations 
relied on by the learned counsel for the first 
respondent in support of her contention. 


“It is seen from the definition of “factory” 
under section 2 (12) that what is required 
is that twenty or more persons are employ- 
ed or were employed for wages on any day 
of the preceding twelve months. It is 
submitted by Sri Anantha Babu that as 
the expression “wages” is defined in sec- 
tion 2 (22) as remuneration paid or paya- 
ble in cash to an employee, it would follow 
that the “persons employed for wages” re- 
ferred to in section 2 (12) should be 
“employees” within the meaning of sec- 
tion 2 (9). As the junior Engineer can- 
not be an employee within the meaning of 
that sub-section as his salary is more than 
Rs. 500, he should be excluded while 
determining the number of persons “employ- 
ed for wages”. In other words, the subs- 
tance of his arugment is that the expres- 
sion “person employed for wages” occur- 
ring in section 2 (12) has the same meaning 
as “employee” in section 2 (9). We are 
unable to agree with this contention. In 
our view it is not proper to substitute the 
entire definition clause in regard to wages 
in sub-section 2 (12) and then say that 
wages are only those which are paid to an 
employee, and, therefore, the person em- 
ployed in the precincts must be employee. 
The expression “wages” under section 2 
(12) must be understood in a wider sense 
as meaning any remuneration paid to any 
person who is employed in the factory and 
cannot be restricted only to the remunera- 
tion paid to the employees who come with- 
in the definition of section 2 (9). Though 
whenever there is an interpretation clause the 
meaning of any word occurring in a statute 
would normally be construed „according to 
that clause, it is not necessary that the 
meaning of every word should in every case 
be defined or restricted only to the 
meaning given to it by the interpretation 
clause. ‘As pointed out in ‘Craies on Statute 
Law, Seventh Edition, at page 216 the inter- 
pretation clause is not to be taken as 


1. 1978 Lab.I.C. 1107: (1978) 1 L.L.J. 
44. T 
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Substituting one set of words for another 
or as strictly defining what the meaning of 
a term must be under all circumstances, but 
rather as declaring what may be compre- 
hended within the term where the circum- 
stances required that it should be so com- 
prehended. If, therefore, an interpretation 
clause gives an extended meaning to a word, 
it does not follow as a matter of course 
that, if that word is used more than once 
in the Act, it is on each occasion used in 
the extended meaning, and it may be always 
a matter for argument whether or not the 
interpretation clause is to apply to the word 
as used in the particular clause of the Act 
which is under consideration. We are of 
the view that the expression “wages” under 
section 2 (12) of the Act cannot be cons- 
trued literally, as meaning only wages as 
defined under, section 2 (12), viz., re- 
muneration paid to employees but would 
mean wages to any person employed in the 
precincts of the establishment. There is no 
. warrant for holding that twenty persons 
employed in the factory referred to in sec- 
tion 2 (12) should be employees within 
the meaning of section 2 (9) of the Act. 
If really the Legislature desired that in 
computing the number twenty referred to in 
section 2 (12) only employees should be 
taken into consideration it could have easily 
used the expression “where twenty or more” 
employees are working in the precincts’. 
But it has deliberately used the expression 
“whereon twenty or more persons are em- 
ployed or were employed for “wages”. 


It is therefore, clear to us on a plain read-. 


ing of section 2 (12) of the Act that in 
computing the number twenty all persons 
employed for wages should be taken into 
consideration and not merely those who 
strictly fall within the definition of emplo- 
yees under section 2 (9) of the Act”. 


15. The decision in Bank Silver Company v. 
Employees’ State Insurance Corporation}, is 
relied upon by the-learned counsel for the 
first respondent for the following proposi- 
tion :— 


“Section 2 (12) of the Employees’ State 
Insurance Act, 1948, defines “factory” not 
with reference to the number of employees 


1. 1965 Mah.L.J. 157: (1964) 2 LLJ. 
591. 


who work in the factory. The word “per- 
sons” occurring in section 2 (12) of the Act 
could not be construed to mean “emplo- 
yees”, For the purposes of determining 
whether an establishment is a factory with- 
in the meaning of section 2 (12) of the 
Act, the partners of the firm who work in 
the establishment could not be excluded 
from consideration. It could not be con- 
tended that for this purpose only those 
persons could be taken into consideration 
who work in the establishment as emplo- 
yees”’, 


16. The language used in section 2 (12) of 
the Act shows that the sole test which must 
be applied for determining whether an esta- 
blishment is a factory or not, is whether 
twenty or more “persons” are working im 
the factory and whether a manufacturing pro- 
cess is being carried on with the aid of power 
in any part of the establishment. If these 
two tests are satisfied, the establishment must 
answer the description of a factory under the 
Employees’ State Insurance Act and it is im- 
material that some of the persons who work 
in the factory are either the proprietors of the 
establishment or are partners in the firm which 
owns the establishment. It is also immaterial 
that if such proprietors or partners are exclud- 
ed the number of the remaining workers 
would fall below twenty. 


17. The next decision that is referred to by 
the learned counsel for the first respondent 
in support of her contention is the decision in 
M. P. and W. Proof Limited v. Employees’ 
State Insurance Corporation", for the following 
proposition :— 
“There is no reason to incorporate ‘emplo- 
yees’ properly so-called in the ‘Act within 
the definition in section 2 (12). All the 
20 or more persons or any of them who 
are employed for wages may or may not be 
employees within the meaning of the defini- 
tion found in section 2 (9) of the Act. 
The General Manager, who has in his charge 
overall management of the establishment 
including that part where the manufacturing 
process was being carried on, could be in- 
cluded under section 2 (12) amongst the 
twenty or more persons mentioned in sec- 
tion 2 (12), although he was not an “em- 
ployee’ as defined in section 2 (9)”. 





1. 1974 Lab.I.C. 85. 


II). 


18. The decision-in Employees’ State Insur- 
ance Corporation v. M. A. K. Siddique’, 
has been relied upon by the learned counsel 
for the first respondent in support of her con- 
tention that it is clear from the definition 
contained in section 2 (12), that it does not 
speak of persons working for wages as such. 
So long as the number of persons working on 
the premises, is twenty or more, the premises 
is a ‘factory’ falling within the definition, it 
being immaterial whether those persons so 
working are paid wages or not. Paragraphs 4 
and 5 of the above decision may usefully be 
referred to which run as follows: 


“Tt is clear from the definition contained in 
section 2 (12) of the Act, that it does not 
speak of persons working for wages. It 
makes every premises on which twenty or 
more persons are working, a ‘factory’, pro- 
vided the other conditions referred to in 
that part of the section exist. It is not dis- 
puted that those other requirements of the 
section exist. But what is seriously dis- 
puted by Mr. Srikantiah appearing on 
behalf of the respondent is that the unpaid 
apprentices are persons working on the pre- 
mises. 


On a proper interpretation of section 2 (12), 
it appears to me that we should take the 
view that so long as the number of per- 
sons working on the premises is twenty or 
more, the premises is a factory falling with- 
in the definition, it being immaterial’ whe- 
ther those. persons so working are paid wages 
or not. That, in my opinion, is the plain 
interpretation flowing from the language of 
section 2 (12) which does not admit of any 
other construction.” 


The learned counsel appearing on behalf of 
the first respondent also referred to the deci- 
sion in Bank Silver Company v. Employees’ 
State Insurance Corporation, for the follow- 
ing proposition :— 


“Tf twenty or more persons work in an estab- 
lishment and if a manufacturing process is 
being carried on in any part thereof, the 
place would be a factory. The further 





1. A.I.R. 1965 Mys. 71.. 
2. (1965) Mah.L.J. 157: (1964) 2 L. 
L.J. 591. . 
M.L.J.—3 
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question which would then arise is whether- 
the benefits conferred by the Act can be: 
availed of by all the persons who work in 
the factory. In order to determine that 
question it would be necessary to consider: 
each one of the provisions relating to the- 
various benefits. If the benefits can be 
availed of only by the employees properly 
so called, the proprietors of the establish- 
ment or the partners of the firm which owns. 
the establishment would not be entitled to- 
the benefits, because they are not ‘employees’.. 
That is, however, no reason why the bene- 
fits conferred by the Act cannot be given: 
to employees who work in the establishment 
in which twenty or more persons are, in: 
fact, working. In other words, the mere: 
circumstances that the Act applies to an: 
establishment would not necessarily meam 
that all thé benefits conferred by the Act 
could be given to each and every person 
working in .that establishment. The Act: 
would apply to an establishment because- 
twenty or more persons work therein and 
yet the benefits conferred by the Act could’ 
be given to only such persons who are em-- 
ployees within the meaning of the Act. 


19. Iam unable to appreciate the contention: 
of Sri Chitale that to apply the Act to am 
establishment and not to give the benefit 
thereof to all persons who work therein is a 
procedure devoid of meaning and substance. 
It would be possible to test the validity of 
this argument by reference to a specific pro- 
vision in the Act. Section 2 (9) of the Act 
defines the word “employees”. It provides 
that the word “employees” shall not include 
a person who is employed on a remuneration 
exceeding in the aggregate four hundred 
rup2es per month. If in any establishment 
twenty or, more employees are working the Act 
would admittedly apply, according to the 
argument of Sri Chitale himself, regardless of 
the salary drawn by them or by any of them. 
Tt is. however, clear that those drawing a 
salary exceeding Rs. 400 per month will not 
be entitled to claim the benefits conferred by 
the Act. The particular provision to which 
I have drawn attention would show that no: 
absurdity or contradiction is involved in apply- 
ing the Act to an establishment but not extend- 
ing the various benefits conferred by the Act 
to each one of the persons working in the- 
establishment. 
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20. Sri Chitale has taken a hypothetical case 
‘to demonstrate that the view which I am 
inclined to take may result in an absurd con- 
sequence. He takes an instance of a firm 
consisting of twenty partners all of whom, and 
who alone, work in the establishment. The 
difficulty of Sri Chitale is that in such a case, 
applying the Act would be wholly meaningless, 
for none of the persons could possibly get any 
‘benefit under the Act. I cannot appreciate 
‘this difficulty, because if the policy of law is 
to confer special benefits on “employees” only, 
those who work in the establishment but are 
not “employees” as defined by the Act will not 
be entitled to claim the benefits. To accept 
Sri Chitale’s argument would be to bold that 
the Act cannot apply to an establishment in 
“which twenty persons, each drawing a monthly 
salary exceeding Rs. 400, are working. Such 
a construction seems to me to be against the 
plain meaning of section 2 (12) of the Act. 


21. As it is common ground that more than 
‘twenty persons are working in the establish- 
ment of the appellants and a manufacturing 
process is being carried on in a part of the 
establishment, the establishment must be held 
jto be a factory within the meaning of section 
2, clause (12) of the Employees’ State Insur- 
ance Act. The application of the Act, how- 
ever, cannot mean that the several benefits pro- 
vided for in the Act could be availed of by 
the partners of the firm who are also working 
in the establishment. In determining the 
question whether a person working in the 
factory is entitled to any particular benefit, 
regard must be had to the language of the 
section which confers that benefit and if the 
language shows that the benefit can be given 
only to “employees”, the benefit cannot be 
availed of by the “partners”. 


22. Thus, the point that arises for considera- 
tion in this appeal is, whether the names of 
the two partners are also to be included while 
counting the number of employees as per sec- 
tion 2 (12) of the Act. In the instant case, 
the names of the appellant as well as the other 
partner should be included among other 
employees. That is the finding which this 
Court gives with respect to the point raised. 
The incidental and the ancillary result that 
follows is, that the factory run by the partner- 
ship concern comes within the definition of 
dsection 2 (12) of Act XXXIV of 1948 as well 
“as the liability sections 44, 45, 45-A and 45-B 
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of the Act and as such it is bound to contri- 
bute to the fund for which demand and collec- 
tions had been made by the first respondent 
herein. There is no merit in this appeal. The 
order of the learned District Judge under the 
circumstances requires confirmation by this 
Court and is hereby confirmed and the appeal 
is dismissed. But in the circumstances, there 





will be no order as to costs. 
R.B. Appeal dismissed. 
IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 


PRESENT :—R. Sengottuvelan, J. 


A. N. Kannappan Petitioner* 
v. | 
Ammani Ammal Respondent . 


(A) Madras Agriculturists Relief Act (IV 
of 1938) as amended by (Tamil Nadu Act 
VIII of 1973), section 8 (3) and Explanation 
I—Payments by debtor stated in writing to be 
towards interest — Whether such payments 
could be re-appropriated towards principal. 


In view of Explanation ï to section 8 added 
as per Act VIII of 1973 even if the amounts 
had been paid towards interest and adjusted 
towards interest payable in respect of a debt, 
the said payments will have to be re-appro- 
priated towards the principal. [Para. 5.] 


(B) Decree passed after enactment of the 
amending Act VIII of 1973—Whether judg- 
ment-debtor can ask for the amendment of 
decree under section 19 (2) of Act IV of 
1938. 


No doubt, the lower Court made reference to 
the Bench Decision of this ‘Court reported in 
Kannammal Achi v. Subbulakshmi, (1979) 2 
M.L.J. 352: (1979) 92 L.W. 753, in which 
a Division Bench of this Court had held, on a 
similar question relating to Act XXXVIII of 
1972, that the relief could be asked for by a 
debtor only with reference to a decree passed 
before the commencement of Act XX XVIII of 
1972 and not in respect of a decree passed 
after the commencement of the Act. The 





*C.R.P. No. 2608 of 1980. 
19th November, 1981.. 
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observation of the Division Bench cannot be, 


-applied to this case in view of section 19 (2) 
of Act IV of 1938, which clearly states that 
the provisions of section 19 (1) relating to 
amendment of decree shall also apply to 
decrees passed after the publication of the 
‘Tamil Nadu ‘Agricultural Relief Amendment 
Act, 1972 (VIII of 1973) in the Tamil Nadu 
‘Gazette in respect of a debt payable at the time 
of such publication. In the present case the 
debt is of the year 1966. Hence, the conclu- 
‘sion arrived at by the lower Court on this as- 
. ‘pect also is not correct. [Para 6.] 


‘The judgment-debtor’s subscribing to a com- 
‘promise decree will not estop him from claim- 
ing benefits under the Act. [Para. 8.] 


. ‘Cases referred to:— 


Moghraj v. Mst. Bayabai, (1970) 83 L.W. 
31 (S.N.); S. M. Thaganar v. Sankarapandia 
Mudaliar, (1968) 2 M.L.J. 568; Thitunavak- 
karasu Mudaliar v. C. S. Rajam and Co., 
(1978) 2 M.L.J. 352: 91 L.W.. 322; Kan- 
nammal v. Subbalakshmi, (1979) 2 M.L.]. 
-352:-92 L.W. 753; Subba Rao v. Jagan- 
nadha Rao, (1964) 2 S.C.J. 518: (1964) 2 
An.W.R. (S.C.) 112: (1964) 2 M.L... 
.(S.C.) 112: (1964) 2 S.C.R. 310: A.LR. 
1967 S.C. 591. A 


‘Petition under section 115 of Act V of 1908, 
praying the High Court to revise the judg- 
tment of the Court of the I Additional Subordi- 
nate Judge of Coimbatore dated 3rd March, 
1980 and made in I.A. No. 767 of 1979 
(OVS. No. 131 of 1971). ` 


T. R. Rajagopalan, for Petitioner. 
N. Varadarajan, for Respondent. 
‘The Court made the following. - 


Orver.—This civil revision petition is filed by 
.the petitioner in I.A. No. 767 of 1979 in 
‘O.S. No. 131 of 1971 on the file of the 
‘Subordinate Judge of Coimbatore, seeking to 
‘scale down the decree debt in respect of the 
decree in O.S. No. 131 of 1971, as per the 
‘provisions of section 19 of the Tamil Nadu 
Act IV of 1938, as amended by Act VIII of 
1973. The case of the civil revision peti- 
tioner|first defendant|judgment-debtor, before 
the lower Court-is that his-father had made 
certain payments, set out in paragraph 8 of 
the order of the lower Court, towards interest 
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and principal in respect of the debt prior to 
the decree and as such those payments will 
have to be adjusted towards the principal as 
per section 8 of Act IV of 1938, as amended 
by Act VIII of 1973. It is also the case of 
the petitioner that as per section 19 (2) of 
the Act, he is entitled to come forward with 
an application for scaling down, even after 
the passing of the decree. 


2. The decree-holder, who is the respon- 
dent herein contended before the lower Court 
in his counter-statement that the civil revision 
petitioner is assessed to income-tax as such he 
is not entitled to the benefits of the Act. In 
the additional counter-statement filed by him, 
a plea of estoppel had been raised. 


3: Exhibit B-1 filed before the lower Court 
is an application on behalf of the respondent 
herein to the ‘Commissioner, Sarkarsama: 
kulam Panchayat, praying for the issue of an 
extract from the property tax register for the 
years 1970 to 1973 pertaining to the house 
property of the civil revision petitioner. 
Exhibit B-2 is the extract’ given’ by the 'Com- 
missioner, Sarkarsamakulam Panchayat, stat- 
ing that the rental value of Door No. 2\5, 
A. B. owned by the petitioner for the year 
1970-71 is Rs. 1,500. No doubt, Exhibt B-2 
is'in the forms of a letter and it is not in the 
form of a true extract from the property tax 
register. ad 


4.’ With reference to the payment of inte- 
rest made prior to the decree, the learned 
Subordinate Judge following the observations 
made: in Moghraj v. Mst. Bayabai’, held that 
the normal rule is that the payment made 
by the debtor in the first instance. has to be 
applied towards the satisfaction of the inte- 
rest and thereafter towards the satisfaction of 
the principal. Learned Subordinate Judge 
also observed, relying on the observations 
made in the case reported in S. M. Thaganar 
v. Sankarapandia Mudaliar?, that when a 
creditor with the assent of his debtor added 
to the principal loan the interest accrued in 
terms of the contract, and the debtor entered 
into a fresh contract trusting the consolidated 
amount as principal for the fresh loan, such a 
contract is local and there is no failure of consi- 
deration for the fresh Joan. Learned Subordi- 


1. (1970) 83 L.W. 31 (S.N.). 
2. (1968) 2 M.L.J. 568. 
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nate Judge also quoted an observation made in. 


Thirunavakkarasu. Mudaliar v. C. S. Rajan 
and Co.1, where it has been observed that the 
claim for scrutiny and re-opening of account 
without filing a separate suit is not even permis- 
sible as a defence in a suit on a negotiable 
instrument. Relying on the above decisions, 
the learned Subordinate Judge came to the 
conclusion that since the interest paid on the 
above suit debt had already been appropriated, 
the judgment-debtor is precluded from claim- 
ing a re-appropriation of the said sum. Tak- 
ing this view the learned Subordinate Judge 
dismissed the application in I.A. No. 769 of 
1979. As against the said order òf dismissal 
this revision petition is filed. 


5. The first contention on behalf of the civil 
revision petitioner is that as per section 8 (3) 
read with Explanation I of Act IV of 1938, 
as amended by Act VIII of 1973, the judg- 
ment-debtor is entitled to have every payment 
made by him credited towards principal not- 
withstanding the fact that he has expressly 
stated in writing that such payment shall be 
in reduction of interest and the view expressed 
by the lower Court is not correct. In, view 
of Explanation I to section 8 added as per 
Act VIII of 1973, even if the amounts had 
been paid towards interest and adjusted to- 
wards interest payable in respect of a debt, 
the said payment will have to be re-appro- 
Ipriated towards the principal. The second 
contention on behalf of the civil revision peti- 
tioner is that the judgment-debtor|civil revi- 
sion petitioner is not entitled to ask for the 
amendment of the decree since the decree 
is passed after the enactment of the amend- 
ing Act VIII of 1973. On this question, the 
lower Court came to the conclusion that an 
amendment of the decree cannot be asked in 
respect of the decrees passed after the pass- 
ing of Act VIII of 1973. It is contended on 
behalf of the civil revision petitioner that as 
per section 19 (2), the provision relating to 
the amendment of decrees shall also apply to 
a case, where after the publication of the 
Tamil Nadu Agricultural Relief (Amendment) 
Act, in the Tamil Nadu Government Gazette, 
a Court has passed a decree for the repay- 
ment of a debt payable at such publication. 





1. (1978) 2 M.L.J. 352: 91 L.W. 322. 


THE MADRAS. LAW JOURNAL REPORTS 


[1982 


6. No doubt, the lower Court made refe- 
rence to the Bench decision of this Court re- 
ported in Kannammal v. Subbalakshmi*, in 
which a Division Bench of this Court had 
held, on a similar question relating to Act 
XXXVIII of 1972, that the relief could be 
asked by a debtor only with reference to a 
decree passed before the commencement of}, 
Act XXXVIII of 1972, and not in respect of 
the decree passed after the commencement of 
the Act. The observation of the Division Bench 
ruling cannot be applied to this case in view 
of section 19 (2) of the IV of 1938 which 
clearly states that the provisions of section 19 
(1) relating to amendment of decree shall also 
apply to decrees passed after the publication of 
the Tamil Nadu Agricultural Relief (Amend- 
ment) Act (VIII of 1972), in the Tamil 
Nadu Gazette in respect of a debt payable. at 
the time of such publication. In the present 
case the debt is of the year 1966. Hence, the! 
conclusion arrived at by the lower ‘Court in | 
this aspect also is not correct. ? 


7. The third aspect dealt with by the lower 
Court is the plea regarding the estoppel put 
forward by the decree-holder in his additional 
counter. The lower Court observed that the 
judgment-debtor volunteered himself to submit 
to a decree and he subscribed his signature: 
to the joint endorsement made in the plaint, 
when the relief of scaling down the debt was 
available to him as per Act IV of 1938. But 
the lower Court did not give a finding on the 
plea of estoppel. In the case reported in 
Subba Rao v. Jagannadha Rao’, the Supreme 
Court dealt with the question whether under 
similar circumstances, the judgment-debtor 
will be estopped from putting forth a _ plea 
claiming benefits under the provisions of Act 
IV of 1938, after submitting himself to a 
decree that was passed. In the course of the 
judgment, the Supreme Court observed as 


follows — 


“The contention of appellant is that a com-- 
promise decree is a decree which finally: 
determines the rights of the parties and the 
case is, therefore, governed by clause (if) 
of section 16 and not by clause (iii) as 
1. (1979) 2M.L.J. 352: 92 L.W. 753. 
2. (1964) 2 S.C.J. 518: (1964) 2 An.. 
W.R. (S.C.) 112: (1964) 2 M.L.J. (S- 
C.) 112: (1964) 2 SwC.R. 310: A.I.R- 
1967 S.C. 591. 





T1] ` 


claimed by the” respondent. There seems 
to have been at one time some difference of 
opinion in the interpretation of this sec- 
tion in the High Court, but the view which 
has prevailed is that the section applies only 


to those decrees which ‘can’ be said to be. 


final in contradistinction to decrees which 
are merely interlocutory or preliminary. 
Tt has also been held now for a long time 
in the High Court that clause (ii) governs 
all cases of money decrees in which the 
decree passed has not been executed or satis - 
fied in full before the commencement of the 


commencement of the Amending Act on 
12th January, 1949, are unaffected by the 
Amending Act, but all decrees which are 
not final and which remain to be executed 
either wholly or in part, are subject thereto, 
but the proviso states that in scaling down 
such decrees, the decree-holder would not be 
required to refund any sum which might 
have been paid or realised by him. No 
distinction is made between decrees passed 
after contest and decrees passed on com- 
promise. Both the kinds of decrees are 
amenable to the provisions of section 19 
(2) and also of section 16 (iii). There 
being no distinction between decrees after 
contest and decrees passed on com- 
promise, the words “in which the decree or 
order passed has not become final” in 
clause (iii) of section 16 cannot be held 
to refer to a compromise decree. but to 
decrees which are-final such as final decrees 
for foreclosure, etc., in suits on mortgages. 
The prevailing interpretation of the section 
in the High Court is, preferable in view of 
the generality of the words used in sec- 
tions 19 (2) and 16 (iii). In any event. 
it would be improper to unsettle a view of 
Jaw, which has now become inveterate. 
This case was governed by section 16 (iii), 
read with section 19 (2) and the respon- 
dents were entitled to breach the question 
of the scaling down of the decree ‘once 
again”. 


Tn’ view of the above observations of the 
|Sapreme Court, the contention of the decree- 
holder ‘that on account of the judgment- 
ldebtor subscribing to a compromise he is 
estopped from claiming benefits under the 
Act will have to be negatived. ` 
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8. As per section 3 (ii) (B) a person shall 
not be deemed to be an agriculturist if he has 
in all the four half years immediately preced- 
ing 1st March, 1972, been assessed to 
house tax in respect of a building, the rental 
value of which is not less than Rs. 1,200 and 
the extract, Exhibit B-2, shows that the civil 
revision petitioner is assessed to property tax 
for the house the rental value of which is 
more than Rs. 1,200. Exhibit B-2 produced 
by the decree-holder merely states that the 
rental value of the house bearing 2|5-A B be- 
longing to the first defendant is Rs. 1,500 for 
the assessment year 1970-71 and that by mere- 
ly producing Exhibit B-2 the decree-holder 
cannot be said to have proved that the. civil 
revision petitioner (1st defendant) is assess- 
ed to house tax, having a rental value of 
more than Rs. 1,200 for all the four half 
years, immediately preceding 1st March, 1972. 
No doubt Exhibit B2 merely states the 
rental value for 1970-71. But Exhibit B-1 is 
an application by the decree-holder (respon- 
dent herein) to the Commissioner, Sarkarama- 
kulam Panchayat Union, in which he prayed 
for a certificate regarding the rental value in 
respect of the house of the civil revision peti- 
tioner for a period of three years prior to 
1972-73. But a certificate was issued only 
for 1970-71. When the first defendant is 
assessed to property tax for the year 1970-71 
in respect of a house having a rental value of 
Rs. 1,500 unless he has parted with the house. 
or the tax had been reduced, he would have 
been assessed for the subsequent year, namely 
1971-72 also at the same rate. But in view of 
the fact the certificate, Exhibit B-9, is only 
for 1970-71, in order to ascertain whether the 
civil revision petitioner comes under the 
exemption, the respondent (decree-holder) 
will have to be directed to produce an ex- 
tract from the property tax register for all the 
four half years, immediately preceding 1st 
March, 1982. and a conclusion arrived at on 
the basis of the same. 


9, In view of the above discussion, the order 
of the lower Court cannot be supported and 
the same is set aside and the civil revision 
petition is allowed and the matter is remitted 
back to the lower Court for fresh disposal in 
the light of the observations made above. 
There will be no order as to costs. 


R.B. Petition allowed. 
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IN THE. HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sengottuvelan, J. 


S. Alagiriswami Naidu Petitioner* 


Uv. f f 3 


Chellayee Ammal Respondent. 


Civti Procedure Code (V of 1908), sec- 
tion 144—Restitution—Suit on behalf of trust 
by respondent for recovery of arrears of rent 
—Suit decreed by lower Courts—High Court 
in second appeal granting stay on condition of 
deposit of arrears and future rent at a certain 
rate — Deposit made accordingly — Respon- 
dent’s locus standi as trustee ultimately nega- 
tived in second appeal—Application by tenant 
for restitutton—Proper order to be passed. 


Held: A suit on behalf of a trust can be 
filed even by a de facto trustee or a trustee 
de son tort. If the respondent had with- 
drawn the amount deposited in Court by the 
tenant as a de facto trustee and used the same 
for the purpose of the trust, then it is only 
the trust that can be made liable for the 
amount so collected. On the other hand, if 
the respondent herein had utilised the amount 
for her own purposes, then she will be bound 
to pay back the amount. [Para. 3.] 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge, 
Madurai, dated 6th August, 1980, and made 
in C.M.A. No. 477 of 1978 (in E.A. 
No. 350 of 1977 in O.S. No. 196 of 1964) 
on the file of the District Munsif, Madurai 
Taluk at Madurai. 


R. V. Jayaraman, for Petitioner. 
M. Veluswamt, for Respondent. 
The Court made-the following 


Orver.—This civil revision petition is filed 
against the order of the Additional Subordi- 
nate Judge, Madurai in C.M.A. No, 477 of 
1978 in which the claim for restitution by the 
civil revision petitioner against the respondent 
was negatived. The facts are briefly as 
follows:— ` 


a 
*C.R.P. No. 3272 of 1980. 
h 8th January, 1982. 


“THE MADRAS LAW JOURNAL REPORTS’ 


11984. 


2. One Chellayee Ammal as trustee and 
lessee of properties of Madhayani Koil Trust 
filed a suit for recovery of arrears of rent 
against S. Alagiriswami Naidu, the civil revi- 
sion petitioner herein. The tenant, the revi- 
tion petitioner ~herein contested the claim on 
the ground that the said Chellayee Ammal 
the respondent herein is not the trustee and 
that the superstructure in the premises also 
do not belong to the Trust. The matter even- 
tually came up before this Court in Second 
Appeal No. 422 of 1969, and when the second 
appeal was pending, the civil revision peti- 
tionér filed an application for stay of execu- 
tion of the decree of the lower ‘Court granted 
in favour of the respondent herein and as a 
condition precedent for stay, this Court 
directed payment of Rs. 944.80 on or before 
28th February, 1970, and continue to pay a 
sum of Rs. 16 every month. In all, a sum of 
Rs. 2,524.80 seems to have been paid by the 
civil revision petitioner herein during the 
pendency of the second appeal. Ultimately, 
the respondent herein lost the second appeal 
mainly on the ground that she has no locus 
standi to file a suit as a trustee. Consequent 
to the result of the second appeal, the civil 
revision petitioner herein filed E.A. No. 350 
of 1977 in O.S. No. 196 of 1964 under sec- 
tion 144, Civil Procedure Code, directing the 
plaintiff, the respondent herein to pay back 
the amount received by her in pursuance of 
the interim order of this Court. To the 
abovesaid restitution application, the respon- 
dent herein filed a counter-statement stating 
that the pre-existing liability of the civil revi- 
sion petitioner to pay the rent of the Trust 
has not been extinguished by the disposal of 
the wrongly framed suit. She also contended 
that since the civil revision petitioner is a 
tenant and he had paid the rent during the 
eviction proceedings, he is not entitled to get 
back the rent on the dismissal of the suit. 
The civil revision petitioner was depositing 
only what was legally due from him and he 
has not suffered any loss or injury and the 
petitioner is not entitled by way of restitution, 
to the amount paid by him towards rent. 
The trial Court after considering the conten- 
tions of both sides came to the conclusion 
that the respondent is not entitled to realise 
the amount of Rs. 2,542.80 deposited by the 
civil revision petitioner and as she had the 
amount of Rs. 2,542.80 which she was not 
legally entitled to, she is bound to pay back 


m, 
the said amount with interest at 6% p. a. 
and alowed the application. As, against 
the said order, the respondent herein filed 
an appeal C.M.A. No. 477 of 1978 on the 
file of the Additional Subordinate Judge, 
Madurai. The learned Additional Subordi- 
nate Judge, Madurai, taking the view that 
inasmuch as the civil revision petitioner admit- 
ted that he is the tenant to the vacant site 
and as such he is liable to pay the rent for 
it he cannot seek to recover the amount 
deposited by him as such rent, allowed the 
appeal and hold that the civil revision peti- 
tioner is not entitled to an order of restitution 
in respect of the said amount. As against the 
said order of the Additional Subordinate 
Judge, this civil revision petition is filed. 

3. According to section 144, Civil Procedure 
Code, if a decree: or order is varied or revers- 
ed in appeal and if in the meanwhile, the 
person in whose favour the decree is passed, 
collects any amount, then the party who has 
paid the amount is entitled to collect the 
same by way of restitution under a properly 
constituted application’ under section 144, Civil 
Procedure Code and as per section 144 (2), 
Civil Procedure Code, no suit is maintainable 
for recovery of such amount. In this case, 
we have to see whether the civil revision peti- 
tioner who deposited the arrears of rent in 
pursuance of the order of this Court, is 
entitled to get back the amount from the res- 
pondent herein on the second appeal being 
allowed in favour of the civil revision peti- 
tioner. The contention of the respondent is 
that in any event, the fact that the civil revi- 
sion petitioner is a tenant in the vacant site is 
not denied and the liability for payment of 
arrears of rent is also not disputed, the .civil 
revision petitioner is not entitled to get back 
the amount. On the other hand, it is con- 
tended on behalf of the civil revision peti- 
tioner that as it has béen found by this ‘Court 
in the second appeal that the respondent 
herein is not the trustee and that she is not 


entitled to maintain- the suit, the res- 
pondent is bound to pay back . the 
amount. It will ‘have. to be borne, in 
mind that the fact that the respon- 


dent instituted the suit ‘as a trustee is not 
denied by the civil revision petitioner. ‘A 
suit on behalf “of the trust can be filed even 
by a de facio trustee’ or a trustee de son tort. 
Tf the respondent had withdrawn the amount 
as a de facto trustee and-used.the same for ‘the 


ae 
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purpose of the Trust, then it is only, the Trust 
that can be made liable for the amount so col- 
lected. On the other hand, if the respondent, 
herein had utilised the amount for her own 
purposes, then she is bound to pay back the 
amount to the civil revision petitioner. In 
view of the fact that the suit itself is instituted | 
on behalf of the Trust this aspect will have 
to be gone into before the liability regarding 
restitution of the amount collected is decided. 
The fact that the arrears for the period claim- 
ed in the plaint cannot also be claimed once 
again since the said claim is barred by limita- 
tion, will also have to be borne in mind in 
deciding the issue. No doubt, there is no 
plea in the counter-statement of the respon- 
dent herein that the amount had been with- 
drawn and used for the purpose of the trust. 
But there is a plea that only the Trust can be 
made liable by way of restitution. Under the 
circumstances, to come to a correct conclu- 


- sion, certain further facts regarding utilisation 


of the amount will have to be ascertained 
before tha 3iability to pay back the amount 
can be decided. Hence the order of the 
Additional Subordinate Judge, Madurai, is set 
aside and the matter is remitted back to the 
District Munsif, Madurai Taluk, Madurai for 
fresh disposal after ascertaining whether the 
amount withdrawn by the respondent | had 
been utilised for the purpose of the Trust or 
whether the same had been utilised for her 
own personal purposes. If it is found that 
the respondent had used the amount for her 
own personal purposes, then the Court woul? 
e justified in passing an order of restitution 
directing payment of the amount to the civil 
revision petitioner. On the other hand, if the 
amount had been utilised for the purpose of 
the Trust, then it is the Trust that is bound 
to pay back the amount and the civil revision 
petitioner is given liberty to file another 
application by way of restitution against the 
Trust. As and when the said application is 


filed, the Trust will have all the defences open 


to it with reference to its claim for the arrears 


of rent. 
4. In the result, the civil revision petition is 


‘allowed and the matter is remanded back to 
the District Munsif of | Madurai Taluk, 


“ Madurai for disposal in the light of the obser- 
` vation made above. 


There will be no order 
as to costs. 


R.B. Petition. allowed . 
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IN THE HIGH COURT OF 
TURE AT MADRAS. 


-PRESENT:— V. Balasusrahmanyan, F. 


JUDICA- 


:P. Venkatavaradan oe Petitioner* 


U. 


Lakshmi Ammal and others 
Respondents. 


‘Civil Procedure Code (V of 1908), Order 21, 
rules 15, 19—Execution—Set-off—Petitioner’s 
decree for owelty against first respondent for 
Rs. 7,500—Respondents 1 to 6 having a decree 
.for costs for Rs. 3,588.17p against the peti- 
-tioner—Respondents’ petition for executing of 
their decree for costs—Petitioner’s plea for 
.Set-off—Rejection of request by executing 
-Court—Revision—Set-off ordered, 


‘The petitioner had a decree for owelty for 
Rs. 7,500 available to him against the 
-first respondent. The respondents 1 to 6 
hada decree for costs of Rs.3,588.17 against 
‘the petitioner. Respondents 1 to 6 applied 
‘for ex€cution of their decree for costs and 
‘asked for thearrest of the petitioner for 
‘non-payment of the costs. The petitioner 
pleadeda right of set-off. However the 
‘execution Court rejected this plea because 
“the crossedecrees wire not mutual in all 
respects and ordered the petitioner’s arrest. 

‘On revision, $ 


Held, Order 21, rale 15 of the Civil Pro» 
-cedure Code, says in substance that where 
‘there isa joint decree in favour of joint. 
plaintiffs and one of them seeks to execute 
‘it, and the othersare not made parties to 
‘the execution proceedings the Court has 
„Jurisdiction to pass appropriate crders to 
“protect their interests as well. If the Court 
is empowered and almost enjoined bythat 
-rule to ha ve concern for joint decree-holders. 
‘who are absent from the scene, equity 
must certainly operate ø fortiori in favour 
-of such joint decree-holders when they 
:actually figure as parties before the Court. 


[ Paru. 12.) 


“Order 21, rule 15 speaks of need for “pro- 
tection’ of the absentee parties. Protec- 
“tion isa word of wide import from the view- 
‘point Of the Court’s discretion. Protection 
n= ere eee ee a 

** &.R.P. No. 438 of 1979, 
26th June, 1981. 
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within the contempletion of thisrule, may 
be given tothe rest ‘of the joint decree- 
holders in .yarious ways. For instance 
the execution-petitioner may be prevented 
from drawing out the moneys in deposit in 
excess of his share, leaving the balance to 
be paid Out to the Other decree-holders. Or 
he may be permitted to realise the fruits of 
his execution subject only to the right of 
contribution of others. [Para. 13.] 


The petitioner was entitled to €quita ble sets 
off on the principle of the Full Bench deci- 
sion of the Andhra Pradesh High Court in 
Seshiah v. Veerabhadrayya, (1972) 1 An.W.R. 
137; A.I.R.1972 A.P. 134 the principle being 
thatthe execution chapter in the Civil 
Procedure Code, not being exhaustive the 
Court can draw upon its inherent power 
torender reljefin cases not strictly covered 
by the express provisions of the Code and 
more particularly that even where set-off 
isnot strictly available under Order 21, 
rule 15, the Court may grant equitable set. 
offin respect of cross-decrees. The plain- 
tiff could be equitably worked in out the 
instant case without detriment to any of 
the parties. Both these steps might be 
taken either within the framework of the 
execution proceedings or even outside the 
icurt. Be that asit may, the claim for 
equitable set-off in this case provides an 
effective answer to the petitioner, to resist 
the execution petition filed againsthim bv 
the respondent. The application of 
the equitable doctrine either setsaoff the 
decree of costs here and now or it provides 
the petit‘oner at least with a justification 
for non-payment, [Para. 16.] 


Case referred to;— 


Seshiah v. Veerabhadrayya, (1972) 1 An.W.R. 
371: AI.R. 1972 A.P. 134, 


Petition under section 115 of Act V of 
1908 tO revise the order of III Addl. 
Sub-Judge, Madurai dated 2Ist January, 
1979 in E.P. No, 90 of 1978 in O.S. 
No. 177 of 1935. 


M. Srinivasan, for Petition er. 
The Court delivered the following 


Jopomenr.—The respondents to this 
revision remain ex parte. No counsel is 
before me to represent their side of the 
case. More is the pity, because the 
question for decision raises a somewhat 


15] 


rare problem in execution. The Gode 
does not offer ready answers to it. There 
is nOdirect precedent cf this Court 
either. i 


2. I heard Mr. M. Srinivasan for the 

etitioner, His advocacy was fair to the 
other side. This was onlyto be expected. 
All the same, at the endof the day, I 
could not help feeling that listening to an 
advoca te argue both sides of a question is 
not quite the same thing as hearing advo- 
cates on both sides argue that question 
from rival positions. In such cases, we 
are often left with a sense of ‘unfinished 
finish’ about the hearing, ifI may borrow 
a phrase from Galsworthy. I must, 
however, take this revision asI find it, and 
deal with the point as pestas I may. 


3. Outwardly, the point looks simple. It 
has to do with a problem of set-off in exe- 
cution. The set.offisas between parties 
figuting under the same decree. Order 21, 
rule 19, provides for certain cases Of set-off. 
It says that cross-decrees as between two 
parties are entitled to be set-off against 
each other. i 


4. Needless to say, the problem would 
arise Only when the cross-decrees are 
decrees for money. What we have here 
is a final decree for partition of proper ties. 
But, the decree contains two provisions 
which may be regarded as crosSadecrees 
for money. On the one side, there is a 
decree for costsin a certain sum. On the 
other side there isa decree for owelty in 
acertainsum, The matter under revision 
arises in execution Of the decree for costs. 
And the question raised is whether the 
decree for costs can be seteoff against the 
decree for owelty, na 


5. There cannot bea moment’s hesitation 
to order seteoff, if Order21, rule 19 can be 
applied. But, the terms of the decree in 
this case rule out Such an application. For, 
this is not a simple case of crossadecrees 
as you would have, if there were, for in- 
Stance, a Single plaintiff and a single 
defendant, and the decree directs payment 
from the one to the other and vice versa. Nor 
isita caseofa multiplicity of plaintiffs and 
a Multiplicity of defendants, as between 
whom the cross-decrees in the Syit are 
strictly mutual, in the sense that the 
very plaintiffs who have to pay a sum of 
M.L.J —4 
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money to the defendants, are the parties 
who are to receive money from the same 
defendants, The decrees in such cases 
present a twoeway traffic, as it were in all 
respects, in both directions. 


6. In the present case, however the 
complication arises out of the array of 
parties and the terms cf the partit on 
decree. In the suit there was but one 
plaintiff. He is the petitioner in this 
reviSjon. I will hereafter refer to himas 
such. On the other side, there were a 
number of defendants, But, only six of 
them are concernedin the present proceeds 
ings. All the six Ofthem are respondents 
before me. I shallrefer to them as rese 
pondents1 to 6. 


7. Under the terms of the decree in the 
Suit, the petitioner has ə decree for 
owelty. That decree is available io him 
against the first respordent alone lt is 
not directed zgainst the rest of the rege 
pondents 2 to 6. Tne Court hasalso passed 
a decree for costs. That decree is against 
the petitioner. And he is liable to pay 
the costs so awarded to all the respondents 
1 to 6, not to the first respondent alone. 


8. It wasin this situation that the 
respon dents 1 to 6 applied for execution 
of their decree for costs. They <Sked for 
the arrest of the petitioner for none 
payment of the cGsts. The petitioner 
objected. He pleaded a right of seteoff. 
If that right were available to him under 
the law, then no execution could be levied 
against him, That is because the decree 
for cOsts against the petitioner is {or 
Rs. 3,588,17, whereas his decree for owelty 
is for Rs. 7,500. 


9. The execution Court, however, rejected 
the petitioner’s claim for seteoff. The 
Courtwas app?rently impressed by the 
circumstance that the cr0ss«decrees were 
not mutual in all respects. The Court 
accordingly rejected the claim for sete 
off and ordered the petitiorer’s arrest. 
Order 21,rule 19, does a ot cover 2 case Of 
thiskind, The rule speaks of ‘two parties’ 
bein g ‘entitled to recover sums of money 
from each other’, This means that where 
the cross-claims arenot mutua] in every 
respect, set-off isnotavailable. For the 
rule to apply, the crossedecrees must 
satisfy the test of ‘eachother’ nesse 


26. 


10. Mr. Srinivasan, was, h owever, able ‘te 
find an authority for the position that 
set-off can be granted in-this case even 


if the Code does not specifically provide. 


for such a thing. He cited a Full Bench 
decision of the Andhra Pradesh High 
Court reported in Seshiah v. Veerabadrayya'. 
The learned Judges in that case observed, 
generally, that the execution chapter in 
the Codeis by no means exhaustive, 
and the Court can draw upon its inhe- 
rent power to’render’ relief in cases not 
Strictly covered by the express provisions 
of the Code. More particularly they 
held that even where setecff is not strictly 
available under under Order 21, rule 19, 
the Court may yet grant ‘equitable’ set-off 
in respect of crossedecreés. Mr. Srini-« 
vasan said this equitable principle can 
be applied in the present case. : 


11. I see theimportance of this principle 
of equitable set-off, and even its applica» 
bility tothe present case. The only snag 
is bow towork it.out without detriment 
to the interests of all parties concerned. 
We may assume that the petitioner can 
set-off the decree for costs, and then exe» 
cute his decree for owelty against the 
first respondent for the balance (Rs. 7,500 
minus. Rs. 3,588.17), which comes to 
Rs. 3,911.83, That way the petitioner 
will find: himself in no worse position 
than he would be if he were to pay the 
entire costs to the . responden ts, and if 
the first respondent were to pay the entire 
Owelty to the petitioner. There is no 
doubt alsc that equitable set-off of the 
two cressedecrees may not alsohurt the 
first respondent. Possibly, may even give 
him some temporary fluidity. For, under 
the set-off, the first respondent will not 
be asked to pay 10 the petitioner the 
owelty decree to the full, and in the 
same process he would also be securing 
Rs. 3,911.83 which will represent more 
than ‘his share of the costs awarded. So 
far so good. But, what about the rest of 
the respondents 2 to6? An equitable set« 
off of Rs: 7,500 as against Rs. 3,588.17 
will not, by itself, give to the respon 
dents 2? to 6 their shares of the decree 
for costs: What-is to be done aboutit? 
There ‘are two technical ways of looking 
at the fights of: parties in this case in 
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the évent of a mutual set-off ‘on the 
basis ‘suggested by Mr. -Srinivasan, ..The 
decree for costs may be treated. as fully - 
satisfied even in the caseof respondents 2 
tc 6 even though the set-off has parti» 
cular reference only “to the ‘firs’ respons 
dent. This is one position which may 
be taken on a pure technicality. But, 
this cannot be proper. To say that the 
decree for costs is fully Satisfied as res- 
pects respondents 2 to 6 would be con- 
trary to facts since they would not be 
getting-their shares of costs in hand by 
a mere process Of set-off of the two 
decrees‘ in the suit. But, there is 
another way of looking at the situation; 
and it is this: even efter the, set-off 
against the decree for owelty, ` the 

decree for costs May yet be treated'as not 
Satisfied in so far as respondents 2 to 6 

are concerned. But this way of under. 
standing the effect of the set-off would be 
hard on the petitioner since under the 
set-off, he would perforce have to give 
credit to the first respondent as respects 
the entire’ costs of all the responden ts 
and not merely to the first respon den t’s 
share of such costs. Look at it éither 

wey—you .arrive at a. position, „which. 
proves to be unsatisfactory either to the.one 
or to the other party. Whatis the way 
out of this quandary? .Sh ould not the 
equitable set-off be equitable for all the 

parties concerned ? ` yoa 


12. mr. Srinivasan found a solution in ` 
Order 21, rule 15. Thatagain,is a provi-« 
sion which may not help, if read literally. 
But learred counsel suggested that equity 
can stretch 2 pointin the right direction 
even in this provision. Therule says, in 
substance, that where there is a joint 
decree in favour of joint plaintiffs and one 
of them seeks to execute it and the others 
are not made parties’ to the execution 
proceedings, the Court has jurisdiction to 
pass appropriate orders to ` protect their 
interests as wel, Mr. Scinivasen hastened 
to point out that this ‘rule is Meant to 
protect joint decree-holders who do not 
figure in the procedings for execution of 
the decree, and not joint decreesholders 
who are very much present before the 
Court as parties to the execution petitions. 
He pointed out, however, that the case 
where all the joint decree-holders are before 
the Court must, if any thing, be afortiorai, 
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If the Court is empowered, and almost 
enjoined, under Order 21, rule 15, to have 
{concern for joint decreesholders who are 
yabsent from the scene, then equity must 
certainly operate, 4 fortiori, in favour of 
such joint decreesholders when they actu? lly 
figure as parties before the Court, 


13. Rule 15 cf Order 21, speaks of need 
for ‘protection’ of the absentee parties 
—a word, of wide import from the. yiew 
point of the Gourt’s discretion. Protec- 
tion, within “the contemplation of this 
Tule, may be given to the restof joint 
deciee-holders in various ways. For ins- 
tance, the, execution petitioner may: be 
preyen ted from drawing out the moneys 
in deposit in excess Of his share, leaving 
the balance to he’ paid out to the other 
joint decree-bolders. Or: he maybe pere 
mitted torelease the fruits of his execution 
Subjeet Only to the right of con tribution 
of the others. : ' 


14. Mr. Srinivasan suggested that in this 
cas€ @ provision for contribution may be 
quite an appropriate instrument by which 
equity may be done to every ore of the 
parties. He suggested a practical’ method 
of working out both aspects of equity, 
namely, set-off and contribution, at one 
stroke. He said that the Court will first 
order a set-off as between the twc decrees, 
one for cOstsand the other for owelty, and 
adjust Rs. 3,911 83 against Rs. 7,500. The 
Court will, by the same order, direct the 
first respondent to comply with two 
directions, namely: (1) directing the first 
respondent to pay the petitioner Rs, 
3,911.83, which he would be entitled to 
receive from his decree for owelty, after the 
set Off; and (2) directing the first respon. 
dent to pay to each of the other respond 
ents 2 to 6 one-sixth share in the , costs 
awarded, namely one-sixth of Rs. 3,588.17. 
This mode of adjustment, learned counsel 
suggested, would settle every body’saccount 
under the present decree. 


15. The time for taking up Mr Srinivasan’s 
suggestions is nOt yet, and certainly isnot 
in the present: proceedings. They wereap- 
parently mooted just to show that notonly 
was equitable set-off. indicated in the 
present case, but such set-off can be work- 
ed out to thesatisfaction of all the parties 
sconcerned. ` eae de : i 
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.16. On the whole, Tam satisfied tha 
the potitioner is entitled to equitable set 
Off on the principle of the Full Bench 
decision of the Andhra Pradesh High 
Court cited earlier. I am also satisfied 
that the set-off can be equitably worked 
out without detriment to any of the 
parties.’ Both these steps might be ‘ta ken 
either within th e framework of the execus 
tion proceedings Or even outside the 
Gourt. Indeed, it isa surprise to me that 
the simple arithmetic of set-off and con. 
tribution available under the law had not 
been followed by the parties in this case. 
The disappointment is all the greater, 
because the parties are not strangers to 
each other, but sharers in a partition. Be 
that as it may, the claim for equitable 
set-off in this case provides an effective 
answer to the petitioner to resist the present 
ex€cution petition filed against him by the 
respondents. The application of the equi- 
table doctrine either set.off the decree for 
costs here and now; or it provides the peti- 
tioner atleast with a justification for none 
payment, Either way, the execution peti» 
tion deserves to be dismissed. The order 
to the contrary passed by the Court below 
is accordingly set aside. 


17. The civi] revision retiticn thus stands 


allowed. There will, however, be no order 
as to costs, 
S.J. aii Petition allowed. 
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IN THE ‘HIGH COURT OF JUDI- 
“CATURE AT MADRAS. i 
PRESENT :—R. Sengottuvelan, F. l 
K. Noorunnisa and another .. Petitioners* 
M b, A 
The District Collector, North 
Vellore -> a at 


Indian Stamp Act (II of 1899), section 2 (10) 
—Property ‘sold for Rs. 13,000 subject.to an 
agreement . for reconveyance for the same 
amount within 7. years—Vendor enforcing the 
agreement within 7 years—Stamp duty payable 
—What is market value of the property on 
réeconveyance—Sub-collector valuing the pro- 
perty at Rs. 1,54,520.75—Subordinate Judge 
holding the value at'Rs. 1,00,000—Revision to 
High Court—Held market value of the pro- 
perty cannot exceed Rs. 15,000. 


A property was sold for Rs, 15,000 on 
Ist March, 1968 Om the same date there 
was an agreement for reconveyance by 
which the purchaser agreed to reconvey the 
property for the same-amount if the same 
was paid within 7 years. The vendor ace 
cordingly enforced the agreement within 7 
years anda document for reconveyance was 
got ready for Rs. 15,000 and the same 
was presented for registration. The Suba 
Collector to whom the matter was referred 
valued the property at Rs. 1,54,520.75, 
On appeal, the learned Subordinate Judge 
valued the property at Rs.1,00,000. Against 
this a revision was filed to the High Court. 


Held: 1, In the absence of a specific article 
for r€conveyance in pursuance€ of an agrees 
ment of reconveyance the transaction will 
have to be treated only asa conveyance. 


[Para. 4.1 


2. As per Article 23 of the Indian Stamp 
Act aS substituted by the Tamil Nadu 
Act XXV of 1967 the stamp duty is levia ble 
on the market value of the property re» 
conveyed. The market value is to be 
corstrued as the value that may be paid 
by a willing purchaser to a vendor who is 
not uuwilling to sell, [Para. 4.1 


3, tt is evident in the present case that 
âny purchaser would not pay more than 


Arcot at 
Res pondent. 
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Rs, 15,000 for the property subject to the 
right of reconveyance. Hence the market 
value Of the property conveyed subject.to 
the right of reconvey@nceé in any event cap- 
not exceed Rs. 15,000. [Para. 5.] 


4. The stamp duty paid on the market 
value of Rs. 15,000 was tke proper 
Stamp .duty payable in respect of the ` 
abovesaid reconveyance. [Para. 6.] 


Petition under section 115 of Act V, of 
1908 praying the High Court to revise 
the order of the Court oft! e Subordinate 
Judge. Tirupathur, North Arcot, District 
dated 25th January, 1980, and made in 
C.M.A, No. 63 of 1976 (R. 7. U.V. 242 of 
1976, dated Ist December, 1976, Sinb- 
Collector, Tirupa@thur). 


M.N. Padmanabhan, for Petitioners. 


Jeremiah, for Additional Government 
Pleader On behalf of Respondent. 


The Court made the following c 
Orper.— This civil revision petiticn is 
filed against the order of the, learned 
Subordinate Judge of Tirupathur, Ncrth 
Arcot District in C.M.A. No, 63 of 1976. 
The said civil miscellareous appeal] Fefore 
the learned Subordinate Judge was filed 
by the civil revision petitioner zgairt the 
order of the SubCollector, North Arcot 
District levying stamp duty on the sale 
deed, dated 24th October, 1976 as per Ref. 
No. R. 7 U.V. 242 cf 1976, dated Ist 
December. 1976. 


2. Thefocts of the case are briefly as 
follows:—The property comprising of ‘a 
premises situate at M.C. Road, Ambur, 
was sold for a sum of Rs. 15,006 on 
Ist March, 1968. On the same date. ilere 
wasan agreement for reconvey2nce by 
which the purchaser agreed tc recor vey 
the property for the same amount of Rs. 
15,000 if the same is-paid within 7 years 
from the date ofsale. The vendor within 
the period of 7 years enforced the agree- 
ment of reconveyance by paying tle sale 
price of Rs. 15,0CO and accordingly a 
document of recorveyance was got up on 
a stamp paper requived for Rs. 15,006 ard 
the sane was presented for registration, 
The Bub Collector to whom the matter 
was referred to, valued the market walue 
of the property at Rs. 1,54,520,75 and 
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ordered that the deed cf conveyance will 
have to be stampedaccordingly. Asagainst 
the order of the Sub-CollectorC@.M.A. No. 
63 of 1976 was filed by the purchaser 
before the learned Subordinzte Judge of 
Tirupathyr. The learned Subordinate 
Judge after taking into consideration the 
nature of the property fixed the market 
value at Rs. 1,00,000 and. directed the 
collection of stamp duty on the market 
value of Rs. 1,00,000. Since the purchaser 
had paid stamp duty on Rs. 15,000 the 
learned Subordinate Judge directed the 
payment of stamp duty on Rs. 85,000. This 
civil revision petition is filed against the 
said order of the learned Subordinate 
Judge. , 


3. Before gcing into the facts of this case 
the relevant provisions of the Indian 
Stamp Act can be usefully referred to, 
Section 2 (10) of the Indian Stamp Act 
defines ‘conveyance’? which is as follows: 


«2, (10) Gonveyance includes a 


conveyance on sale and every instrument 
by which property, whether movable or 
immovable, is transferred inter viros and 
which is not otherwise specifically provid- 
ed for by Schedule I (or by Schedule 
I-A as the case may be.).’’ 


Article 23 ofthe Indian Stamp Act deals 
with conveyance as definedin section 2 
(10) not being a transfer charged or exempta 
edunder Article 62. As per Article 23 
Stamp duty is payable as per the rate 
specified in the article on the value of 
consideration mentioned jn the deed of 
conveyance. This Article was substituted 
by the Tamil Nadu Act XXV of 1967 by 
which the stamp duty is payable on the 
market value of the property covered as 
per the rates mentioned in the Article. 
There is no separate article for re=cOnve= 
yance Of property under an agreement of 
re«cOnveyance. But we find Article 54 of 
the Stamp Act deals with re-conveyance 
of mortgaged property fora market value 
equal to the amount of such considera - 
tion as set forth in the reconveyance. 


4 In-the absence of a specific article for 
re-conveyance in pursuance Of an agrees 
ment ofrecOnveyance the transaction will 
have to be treated onlyas a conveyance. 
AS per the Article substituted by the 
Tamil Nadu Act XXIV of 1967 the stamp 
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duty is leviable on the market value of the 
property reconveyed. The market value is 
not defined in the Indian Stamp Act. 
Hence in the absence of specific definition 
we willhave to construe the market value 
as the value that may be paid by a willa 
ing purchaser to a vendor who is not un- 
willing to sell, Applying the above princi- 
«ple we will have to see whether the 
market value of the property conveyed as 

er the sale deed will amount to 
Rs. 1,00,000 as decided by the learned Sub- 
ordinate Judge. 


5. The Sub-Collector as well as the Sub- 
ordinate Judge scems to have taken into 
consideration the extent 4nd the situation 
ef the property and arrived at the market 
value on the date of sale. The building 
may be worth Rs 1,00,000 as found by the 
Subordinate Judge.But the subject-matter 
of the sale deed is not a building which is 
not in any wayencumbered. What was 
sold waS only a building which was subject 
to a.right of reconveyance on payment o 
Rs. 15,000. Hence we will have to consider 
what is the market value of the building 
which was Subject to a right of reconve- 
yance On payment of Rs 15,000, In other 
words we will have to ascertain what will 
be the price fetched if the building is 
sold subject to the above said right of 
reconveyance. It is in evidence that any 
purchaser willnct pay more than Rs. 15,000 
fer the property subject to the right of 
reconveyance. Hence the market value ofi 
the property conveyed Subject to the 
right of reconveyance in any event cannot 
exceed Rs, 15,000. 


6. The stamp duty can be levied as per 
the Article 23 Only on the market value 
of the property conveyed. In this case the 
property conveyed is 4 houte subject to 
the right of reconveyance which can only 
be valued at Rs, 15,000. The learned 
Subordinate Judge erred in taking the 
market value of the property not subject= 
ed to the right of reconveyance in coming 
to the conclusion as to „what is the stamp 
duty payable under the deed of re-cors 
veyance. When the property conveyed is 
subject to the right of recOnveyance the 
stamp duty cannot be collected on the 
market value of the property without any 
encumbrance. Hence the order of the 
learned Subordinate Judge is not correct 
andthe same will have to be set aside, 
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7. In the result the order of the learned 
. Subordinate Judge is setaside and it is 
ordered that the stemp duty paid on the 
market value of Rs. 15,000 is the proper 
stamp duty payable in respect of the 
„above said reconveyance, The reference is 
. answered accordingly. There will be no 
_ order asto costs. 
S.J. aan 


— . 


Reference answered 
accordingly. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT —P. R. Gokulakrishnan, O.C], 
and V. Ratnam, J. 


The State of Tamil Nadu, represented by 
the Commissioner and Secretary to.Gov- 
ernment, ‘Prohibition and Excise Depart- 


ment, Fort St. George, Madras-9 and 
. another ` Appellants* 
li ; 


C. Vadiappan Respondent. 


(A) Tamil Nadu Prohibition Act (X of 1937), 
section 54 (2) and rules 5, 6 (a) and 18 of 
the Tamil Nadu Arrack' (Supply by Whole- 
sale) Rules (1981)—Whether a person. carry- 
ing on any business is disqualified for grant 
of a licence for the supply of wholesale arrack 
—Powers of authority in exercising discre- 
‘tionary powers—Power of. Government under 
rule'6. (a) of the Rules framed under the Act 
—Propriety of issiung direction in the nature 
of mandamus upheld. ° <: i 


(B) Constitution of India (1950), Article 
226. o ary 


Held:. The Tamil Nadu Arrack (Supply by 
Wholesale) Rules, 1981, form a Code by 
themselves for the grant of licence to supply 
‘Wholesale arrack. It nowhere prohibits 
carrying on any business other than the one 
applied for, under the Rules. The conditions 
to be satisfied for the grant of licence have 
been amply spelt out by rule 5. The only 
7 prohibition is that no business other than the 
‘one for which licence is applied for, shall be 
carried on in the building where the whole- 
.Sale business is located. [Para. 24.] 


t 
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Unless a business comes into conflict with the 
one licensed under the Rules, it cannot be said 
that it may not be possible for the party to 
devote full attention to the wholesale business 
of arrack. It is common, knowledge that 
many of the businessmen dealing’ in whole- 
sale business do not confine themselves to‘a 
single trade alone and they are all able to 
manage such businesses. [Para. 24,] 


In exercising the discretionary powers, the 
administrative authority must act in good 
faith, must have regard to all relevant consi- 
derations, and must not not ‘be swayed by 
irrelevant considerations, must ‘not seek to 
promote purposes alien to the letter and spirit 
of the legislation that gives it power to act 
and must not act aribitrarily or cappriciously. 

é [Para. 25.] 


The deciding authority being the second appel- 
lant (Commissioner) the power of approval 
is given to the first appellant (Government) 
only to act as a check upon the whims of the 
second appellant. [Para. 25.] 


The reason for: the Government’s refusal to 
grant approval to the Prohibition Commis- 
sioner’s recommendation in the present case is 
irrelevant and arbitrary. Hence the order of 
rejection, even if it is an administrative order, 
has to be set aside. 


Since even if the respondent got. a licence 
now he can enjoy the fruits of his licence for 
less than one fourth.the term expiring on 31st 
March, 1982, and having regard to well- 
settled principles regarding issue of proper 
directions, the present is a fit case in which the 
direction in the nature of a mandamus is per- 
fectly justified. 


Cases referred to:— 


Gartkapatti v. Subbiah Chowdhry, 1957 S.C. 
J. 439: (1957) 2M.L.J. (S.C.). 1: (1957Y 
2 An.W.R. (S.C.) 1: 1957 S.C.R. 488: 
A.I.R. 1957 S.C. 540; Maneka Gandhi v. 
Union of India, (1978) 1 S.C.C. 248: (1978) 
2 S.C.R. 621: (1978) 2 S.C.J. 312: A.I. 
R. 1978 S.C. 597; Mohinder Singh Gill v. 
Chief Election Commissioner, (1978) 1 S.C. 
C. 405: (1978) 2 S.C.R. 272: (1978) 2 $. 
C.J. 441: A.I.R. 1978 S.C. 851; Purta- 
bour v. Cane Commissioner, Bihar, (1969) 2 
S.C.R. 807: (1970) 2 S.C.J. 44: A.I.R. 
‘1970 S.C, 1896; Ramanna.v, I. A. Authority 
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of India, A.I1.R. 1979 S.C. 1628; Veerappa 
v. Raman and Raman Limited, 1952 S.C.J. 
261: (1952) 1 M.L.J. 806: A.I.R. 1952 
S.C. 192; District Registrar, Palghat v. M. 
B. Keyyakutty, (1979) 2 S.C.C. 150: A. 
I.R. 1979 S.C. 1060; State of Kerala v. 
P. P. Reshanna, (1979) 1 S.C.C. 572: 
(1979) 2 S.C.R. 974: A.I.R. 1979 S.C. 
765; Charles K. Skaria v. C. Mathew, (1980) 
2 S.C.C. 752: A.I.R. 1980 S.C. 1230. 


Appeal under clause 15 of the Letters Patent 


against the order of Justice Sathiadev, 
dated 19th January, 1982 and made 
in the exercise of the Special Ori- 


ginal Jurisdiction of the High Court in Writ 
Petition No. 6568 of 1981, presented under 
Article 226 of the Constitution of India, to 
issue a writ of certiorarifed, mandamus, call- 
ing for the records relating to the proceedings 
of the second respondent therein in R.C. No. 
G1|12852|81, dated 8th August, 1981, and 
quash the same and further to direct the res- 
pondents therein to grant the privilege for 
supply of arrack by wholesale in the District 
of Periyar for the year 1981-82 under the 
Tamil Nadu Arrack (Supply by Wholesale) 
Rules of 1981. 


The Advocate-General, for the Government 
Pleader, on behalf of Appellants. 


R. Gandhi and G. Ramaswami, for Respon- 
dent. 


The Order of the Court was made by 


Gokulagrishnan, O. CJ.—The respondent 
herein filed W.P. No. 6568 of 1981, pray- 
ing for the issue of a writ of certiorarified 
mandamus or any other appropriate writ, 
direction or order, calling for the records re- 
lating to the proceedings of the Commis- 
sioner of Prohibition and Excise in Re. G1| 
12582/81, dated 8th August, 1981, and quash- 
ing the same and also for further directing the 
State of Tamil Nadu and the Commissioner 
of Prohibition and Excise to grant the privi- 
lege for supply of arrack by whglesale in the 
District of Periyar, for the year 1981-82, 
under the Tamil Nadu Arrack (Supply by 
Wholesale) Rules, 1981. 


2. The respondent herein had put in an 
application in response to a Notification, dated 
4th May, 1981, calling for applications for 
grant of privilege and supply in wholesale 


STATE of TAMIL NADU 2. VADIAPPAN (Gokulakrishnan, 0.G7.) $1 


arrack to dealers in Periyar District. The 
said application was filed on 17th May, 1981, 
after complying with all the necessary forma- 
lities and also making the necessary deposit 
of Rs. 30,000 as required by the Rules. 
Besides the respondent herein, eleven others 
also had put in their applications. There was 
a personal hearing of all the applications on 
27th June, 1981 and 2nd July, 1981. Among 
the persons who had put in applications, two 
did not appear for the personal enquiry. 
The ‘Commissioner of Prohibition after mak- 
ing a personal enquiry recommended the res- 
pondent for the grant of the licence. As per 
rule 6 (a) of the said Rules the prior approval 
of the Government has to be obtained by 
the Commissioner of Prohibition, before the 
issue of the licence. The Government reject- 
ed the recommendation of the Commissioner of 
Prohibition stating that the respondent is 
already doing money-lending business and 
that it may not be possible for him to devote 
full attention to deal with the wholesale busi- 
ness in arrack in Periyar District. The Com- 
missioner of Prohibition in his proceedings. 
dated 8th August, 1981 in Rc.G. No. 12852| 
81 has rejected the application of the respon- 
dent herein and communicated the same to 
him. The said order was received by the 
respondent on 14th August, 1981. Question- 
ing the said rejection, the respondent herein 
filed the writ petition. 


3. In his affidavit filed in support of the 
writ petition, the respondent herein con- 
tended that the Commissioner of Prohibition 
performed quasi-judicial function in recom- 
mending the name of the respondent and 
that the Government cannot interfere by 
rejecting the recommendation of the Commis- 
sioner. He has further stated that the prior 
approval of the Government as envisaged by 
tule 6 (@) came to be introduced in the 
Rules after the application had been submit- 
ted by the respondent and others for the 
grant of the largess. According to the res- 
pondent, the said amendment is not applica- 
ble to him and in any event it will not have 
any retrospective effect so as to get the prior 
approval of the State of Tamil Nadu. IJnas- 
much as the State of Tamil Nadu had not 
given an opportunity to the respondent before 
it had rejected the recommendation of the 
Commissioner, the rejection, according to the 
respondent, is vitiated on the ground of viola- 
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tion of the principle of natural justice. It 
was further contended that the Commissioner 
of Prohibition who has to act as a quasi- 
judicial functionary in considering the merits 
and demerits of the applicants for the grant 
of the largess, 
from the State of Tamil Nadu. Therefore, 
the order of rejection has to be quashed. 
The reasoning given by the Government for 
rejecting: the application of the respondent, 
according to the respondent, is irrelevant and 
the business of money-lending cannot be 
taken as an adverse point in rejecting the 
application of the respondent. On the other 
hand, the respondent stated, it is an additional 
qualification since he would command neces- 
sary finance for the effective carrying on of 
the business in the wholesale trade of arrack. 
Finally, the respondent prayed that the rejec- 
tion made by the Government despite the re- 
commendation made by the Commissioner of 
Prohibition is illegal and has to be quashed and 
a writ of mandamus has to be issued directing 
the grant of licence. 


4. The appellants herein filed a counter- 
affidavit in the writ petition refuting the 
allegations of the respondent. They contend- 
ed that as per sub-section (2-A) of sec- 
tion 54 of the Prohibition Act, rule 6 (a) was 
introduced in the Rules with retrospective 
effect, and hence it is valid. The respon- 
dent, according to the appellants, has no 
fundamental right to carry on trade in arrack 
and as such he cannot question the vires of 
the Rules. According to the appellants, the 
Rule is perfectly valid and intra vires the 
Constitution of India. It was further con- 
tended by the appellants herein that the order 
of the Commissioner is only administrative and 
hence the respondent has no right to question 
the same, since he has no fundamental right 
to carry on trade in arrack. In regulating 
this trade, it was claimed that the second 
appellant herein can impose any condition .or 
restriction and the respondent has no locus 
standi to question the same and so long as 
the State is the owner of these privileges, the 
contentions of the writ petitioner are without 
Substance. Tt was further contended that the 
proviso to rule 6-A has retrospective effect 
and as such the amendment must be construed 
to have come into forge as and from 3rd 
May, 1981. It was then contended that sub- 
section (2) of section 54 of the Prohibition 
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Act empowers the Government to frame rules 
with restrospective effect. Therefore, the 
appellants claimed that the contention that the 
Rules cannot have retrospective effect is with- 
out substance. It was further contended on 
behalf of the appellants that the Rules do not 
requira any notice to be given before the 
Government refuses to give its approval. The 
appellants contended that the respondent is 
doing money-lending business and he cannot 
devote full attention to supply of arrack by 
wholesale to the 273 retailers of Periyar 
District which would involve whole time 
attention . Hence the first appellant claimed 
to have rightly decided that the respondent 
was not suitable for the grant of the privilege. 
Finally, the appellants submitted that the re- 
fusal to approve the recommendation made 
by the Commissioner is in accordance with 
rules and as such the contention of the respon- 
dent herein is not sustainable. With these 
allegations, the appellants wanted the writ 
petition filed by the respondent herein to be 
dismissed with costs. i 


5. A learned single Judge of our 
Court who heard the writ petition, found 
that the power exercised by the Commis- 
sioner is quasi-judicial in nature, that the 
Government notwithstanding the proviso to 
rule 6 (a), has no power to interdict 
the power exercised by the Commissioner, 
that the Commissioner is not bound by the 
direction of the Government, that the pro- 
ceedings are violative of the principles of 
natural justice and that the reason given by 
the Government to reject the recommendation 
of the Commissioner is arbitrary and irrele- 
vant. With these findings, the learned Judge 
directed the second appellant herein to issue 
the licence in favour of the respondent herein. 
Aggrieved by the judgment of the Court 
below, the appellants have preferred the above 
writ appeal. 


High 


6. The learned Advocate-General, by way of 
his argument, reiterated what all were stated 
in the counter-affidavit filed on behalf of the 
appellants in the writ proceeding and added 
that the ground for refusing to grant the 
approval is relevant and valid and in any 
event, the ‘Court can only remand the case 
back to the Commissioner for disposal afresh 
in the light of any observations the Court 
may deem fit to make. 


r 


„~ the order passed by the Commissioner 
~ getting the disapproval of his recommenda- 


tty 


7. Mr. G. Ramaswami, learned counsel ap- 
pearing for the respondent, submitted that 
it is unnecessary for this Court to go into the 
other matters raised by the learned Advocate- 
General except for the question as to whether 


after 


tion by the Government is arbitrary and based: 
upon irrelevant consideration. The learned 
counsel submitted that if the Court comes to 
the conclusion that the rejection of the appli- 
cation on the ground that the respondent is 
doing money-lending business is irrelevant 
and fanciful, the order has to be set aside by 
quashing the same. If that is set aside, 
according to the learned counsel, the only 
course open to the Court is to direct the 
second appellant herein to issue the licence 
in favour of the respondent. Accord- 
ing to the learned counsel, if the Court comes 
to the conclusion that an arbitrary order has 
been passed it has only to direct the second 
appellant to issue the licence in favour of the 
respondent herein, or, otherwise, the matter 


will be prolonged, with the result, the licence 


period which comes to an end by the 
end of March, 1982, will make the writ 
petition infructuous. Mr. G. Ramaswami 
further contended that it is unnecessary to 
give any decision on the other issues, such as 
the power of the Government to give its 
prior approval, the quasi-judicial nature of 
the order passed by the second appellant and: 
on the issue that the Government cannot super- 
impose its approval over the quasi-judicial 
nature of the disposal made by the Commis- 
sioner in selecting the respondent herein. Mr, 
G, Ramaswami, further submitted that if the 
Court comes to the conclusion that the order 
passed by the first appellant is arbitrary in 
nature and therefore it has to be quashed, he 
has- no objection to the vacating of the find- 
ings of the learned single Judge on the other 
issues, since it is unnecessary to give findings 
on those matters for a disposal of the present 


se. 
& In the light of the abovesaid arguments 
advanced by the respective counsel appearing 


for the parties, we shall presently deal with - 


the question as to whether the order passed 
by the appellant is based upon irrelevant and 
fanciful grounds. 


9. The learned Advocate-General admitted 
that the test of reasoriableness is available to 
MLJ—9 


STATE OF TAMIL NADU ðs VADIABPAN | Gokulakrishnan, 


067.) 33 
the Court even in administrative matters. If 
it is unreasonable, the Court has power to 


strike it down. The principles of natural 
justice are also available, provided any civil 
consequence is involved in an order adminis- 
tratively passed by the authorities concerned. 


10. It is clear from the facts of the case 
that the second appellant herein recommended 
the name of the respondent for granting the 
licence for supply of arrack by wholesale in 
Periyar District. The Government, by virtue 
of the provision contained in the proviso to 
rule 6 (a) of the Tamil Nadu Arrack (Supply 
by Wholesale) Rules, 1981, which states :— 


“Provided that no privilege shall be granted 
except with the prior approval of the State 
Government”. 


refused to give its approval stating that the 
application of the respondent has to be 
rejected for the reason that he is already 
doing money-lending business and that it may 
not be possible for him to devote full atten- 
tion to deal in wholesale business in arrack 
in Periyar District. The learned Advocate- 
General submitted that there is no question 
of any fundamental right in dealing in arrack 
vested in any citizen and that the respondent 
cannot claim as of right to have the licence 
in his favour for the wholeseale busi- 
ness in arrack in Periyar District. It is 
the case of the Government that the order 
passed by the second appellant is administra- 
tive in character and that the proviso added 
to the rule is valid and effective. In this 
case, it is clear that the proviso was added to 
the rule subseyuent to the submission of the 
applications by the respondent and others to 
get licence for wholesale business in arrack 
in Periyar District. Jt was contended ly the 
respondent that the said rule cannot have any 


retrospective operation and therefore the 
Commissioner, who is the second appellant 
herein, and who has recommended the 
grant of the licence in favour of the 
respondent, must be directed to issue 


‘licence, since the prior approval of the Gov- 


ernment need not be got in view of the fact 
that the proviso will not have any retrospec- 
tive operation. The proviso to rule 6 (a) 
was added on 15th June, 1981, and this gives 
retrospective operation for the said provision 
with effect from 3rd May, 1981. The learned 
Advocate-General pointed out section 54 (2-A) 
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of the Tamil Nadu Prohibition Act, which 
reads :— ; 
“54 (1). The State Government may 


make rules for the purpose of carrying 
into effect. the provisions of this Act. 


(2-A) A rule or notification under this Act 
may be made or issued so as to have 
retrospective effect on and from a date not 
earlier,— 


(i) the Ist September, 1973, in so far as 
it relates to toddy, and 4 


(ii) the 15t September, 1974, in so far as 
it relates to any liguor other than toddy; 


(ili) the 1st May, 1981, in so far as it 
relates to the matters dealt with in sec- 
tions 17-B, 17-C, 17-D, 17-E, 18-B and 
18-C”. 


and stated that as per this section, the pro- 
viso added. will dahana have retrospective 
effect. 


“It has been further contended by the 
learned Advocate-General that Notification 
No. 797, dated 15th October, 1937, relied 
on by the learned Judge for the purpose of 
giving a finding that the order of the Com- 
missioner is quasi-judicial in nature cannot 
be sustained. In that Notification, rule 3 


reads as follows :— 


“(3). Appeal ‘to the Provincial Govern- 
ment.—An appeal shall lie to the Provin- 
cial Government from any order passed by 
by the Board of Revenue, Separate Reve- 
nue, whether on appeal or otherwise: 


Provided that where it is specially provided 
by rule that the decision of the Commis- 
sioner shall be final or where a second 
appeal has been disposed of by the Com- 
missioner no further appeal shall lie”. 


The learned Judge, relying upon this ` rule, 
and also the nature of the enquiry conducted 
by the second appellant herein for recommend- 
ing the licence, came to the conclusion that 
the order passed by the second appellant 1s 
quasi-judicial in nature. The Icarned Advo- 
cate-General submitted that the Board of 
Revenue was abolished with effect from Ist 
November, 1980. As per this Notification, 
appeal or reference will lie only to the Govern- 
ment. Thus, subsequent to the Notification 
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dated Ist December, 1980, the powers exer- 
cised by the Board under Notification No. 797, 
dated 15th October, 1937, were exercised by 
the Government. Since the Government, it- 
self has to give approval for the recommen- 
dation of the second appellant, there is no | 
question of any appeal or reference to the’ 
Government by virtue of Notification 
No. 797. The learned Advocate-General 
further contended that by necessary intend- 
ment which can be spelt out by the introduc- 
tion of the proviso to rule 6 (a) the Govern- 
ment has taken away the appellate power 
vested in the Government by virtue of Notifi- 
cation No. 797. To support the above con- 
tention, the learned Advocate-General cited the 
decision reported in Garikapati v. Subbiah. 
Choudhary:. In that decision it has been 
specifically held that the vested right of appeal 
can be taken away only by a subsequent 
enactment if it so provides expressly or by 
necessary intendment and not otherwise. 
Therefore, according to the learned Advocate- 
General, the right of appeal has been taken, 
away by necessary intendment. If, that be 
so, the order of the ‘Commissioner is only 
administrative in character, and cannot be 
quasi-judicial in character. Even apart from 
this, the learned Advocate-General submitted 
that the Tamil Nadu Arrack (Supply ‘by 
Wholesale) Rules, 1981, is a compact enact- 
ment and this special. enactment will exclude 
the Notification No. 797 passed as early as 
15th October, 1937. These Rules are a com- 
plete code by themselves and therefore the pro- 
visions of those rules clearly make out that the 
order of the second appellant.can only be 
administrative in character. 


12. The learned Advocate-General further 
submitted that. unless some civil consequence 
is involved, the affected party cannot claim 
the benefit of the principles of natural justice 
to question the order passed by the Govern- 
ment. According to the learned Advocate- 
General, there is no civil consequence as such 
involved in the order passed by the secon 

appellant herein, which will entitle the res- 
pondent herein to question the same on the 


‘ground of violation of the principles of natural 


justice. To support this contention, the learn- 
C.J. 439: 1957 = C. R. 488: 
W.R. 1 C.) (1957) 2 
.) 1: A.I.R. tos? S.C. 540. 
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IT 


ed Advocate-General cited the decision re- 
ported in Maneka Gandhi v. Union of India’, 
wherein the’ Supreme Court has stated that 
the Jaw must be taken to be well established 
that even in administrative proceeding which 
involves civil consequences the doctrine of 
natural justice must be held to be applicable. 


13. In Mohinder Singh v. Chief Election 
Commissioner?, the Supreme Court has held 
that: 


oe 


civil consequences? undoubtedly cover 
infraction of not merely property or per- 
sonal rights but of civil liberties, material 
deprivations and non-pecuniary damages. 
In its comprehensive connotation, every- 
thing that affects a citizen in his civil life 
inflicts a civil consequence.” 


According to the learned Advocate-General, 
the disapproval of the recommendation for 
the grant of licence in favour of the respon- 
dent does not involve any civil consequence 
in order to apply. the principles of natural 
justice. 


14. It is the further submission of the learn- 
ed Advocate-General that the finding of the 
learned single Judge that the Government has 
no power “to ‘interdict. the authority .of the 
Commissioner notwithstanding the proviso to 
tule 6 (a) is not correct. According to the 
learned Advocate-General, the Commissioner is 
the authority to issue the licence, but the 
issue of licence is subject to the prior approval 
of the Government under the proviso to 
rule 6 (a). To substantiate this contention, 
the learned Advocate-General cited the deci- 
sion reported in Purtabpur v. Cane Commis- 
sioner, Bihar’. In that decision, the Supreme 
Court accepted that a statutory provision can 
be made to give binding instructions to an 
executive officer entrusted with the task of 
performing certain statutory obligations. In 
that decision, the Supreme Court observed: 


“The executive officers entrusted with statu- 
tory discretions may in some cases be obli- 





(1978) 1 S. C. C. 248: (1978) 2 
621: (1978) 2S.C.J. 312: ALR. 
C. 597 

(1978) 1S. C. C. 405: (1978) 2 
272: (1978) 2S.C.J. 441) A.LLR. 
C. 851. 

(1969) 2 S. C. R. 807: (1970) 2 
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ged to take into account considerations of 
public policy and in some context the policy 
of a Minister or the Government as a whole 
where it is a relevant factor in weighing the 
policy but this will not absolve them from 
their duty to exercise their personal judg- 
ment in individual cases unless explicit statu- 
tory provision has been made for them to 
be given binding instructions by a superior.” 


15. To further substantiate his contention, 
the learned Advocate-General usefully referred 
to the Bench decision in K. Ramasamy v. 
The Government of Tamil Nadu and others, 
to which one of us was a party, Balasubrah- 
manyan, J., speaking for the Bench has 
stated in that Judgment as follows :— 


“He (the learned Advocate-General) refer- 
red to rule 6, in particular and said that 
even the Commissioner cannot grant a 
licence to the man of his choice without 
the prior approval of the Government. We 
note, with interest, the express reservation 
in the Rules of the Government’s controlling 
authority. But we are not inclined to re- 
gard it as having any positive content. The 
proviso to rule 6 has to be understood 
strictly in a negative sense. At best, it 
confers on the Government only a power 
of veto. By itself, it does not make 
the Government the final arbiter between 
competing claims. The weighing of the 
pros and cons and the consideration of the 
merits and demerits of the applicants re- 
main, from first to last, with the Commis- 
sioner as his sole responsibility. He cannot 
surrender his duty, under the Rules to 
take decision out of a false sense of frustra- 
tion that whatever be his decision, it will 
yet be subject to ultimate approval by 
the Government. Again, his task is by no 
means recommendatory; it is adjudicatory. 
The requirement of the Government’s prior 
approval does not mean that the Commis- 
sioner should subordinate his individual 
judgment, much less silence it. All it means 
is that in addition to a decision based on 
the Commissioner’s own individual judg- 
ment, the Rules require the Government’s 
approval of that decision as necessary for 
the conferment of the privilege on the 
chosen individual. We do not mean to 





1. W.A. No. 368 of 1981, judgment deli- 
vered on 23rd September, 1981, 


36 


suggest that the Government’s power to 
approve is an empty formality. For its 
function is to act as a check upon the 
whims of the Commissioner. A Com- 
missioner may commit human error. He 

. may have his favourites. Or he may err 
on a matter of principle. The Government 
can and must use the veto power in all such 
cases. While Government’s approval is a 
necessary part of the validity of every 
licence, the enabling power cannot be em- 
ployed as a machinery for a review in every 
case. The discretion of the Commissioner, 
properly exercised, will have to be respect- 
ed; approval can be withheld by the Govern- 
ment only where the Commissioner has 
misused his discretion.” 


Quoting the above passage, the learned Advo- 
cate-General submitted that the power given 
to the Government under the proviso to 
rule 6 (a) is valid and the Government can 


veto the recommendation made by the Com- ` 


missioner, who is the second appellant. 


16. -The learned Advocate-General finally 
submitted that the reason given by the Gov- 
ernment in “not approving the recommenda- 
tion of the second appellant is correct. 
According to him, since there is material on 
record to the effect that the respondent is 
carrying on a money-lending business, the 
Government is correct is not approving the 
recommendation of the Commissioner. The 
learned Advocate-General further submitted 
that there is no question of violation of the 
principles of natural justice. 


17. The learned Judge’ in his judgment 
under appeal has held that the reason given 
by the Government is irrelevant and it has 
been given for the mere purpose of rejecting 
the application of the respondent without any 
basis. The learned Advocate-General con- 
tended that the ground stated by the Gov- 
ernment is a relevant ground and that the 
Government has rightly not approved the re- 
commendation of the Commissioner in favour 
of the respondent. 


18. The learned Advocate-General attacked 
the direction given by the learned Judge re- 
quiring the second appellant 
privilege in favour of the respondent. 
According to the learned ‘Advocate-General, 
even if this Court should find that the dis- 
approval of the recommendation is on irrele- 
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vant ground, the learned Judge could only 
remit the matter back, to the Compaissioner 
for disposal afresh in the light of the obser- 
vations in his judgment, and the writ Court 
cannot direct the issue of the licence in the 
writ proceeding itself. 


19. Mr. G* Ramaswami, the learned counsel 
arguing for the respondent, contends, that if 
an administrative order is passed on irrelevant 
consideration, irrespective of any civil conse- 
quences the order has to be struck down. 
Mr. G. Ramaswami cited the decision report- 
ed in Ramana v. I. A. Authority of India’, 
wherein the Supreme Court has observed:— 


“Tt is indeed unthinkable that in a demo- 
cracy governed by the rule of law the exe- 
cutive Government or any of its officers 
should possess arbitrary power over the 
interests of the individual. Every action 
of the Executive Government must be in- 
formed with reason and should be free from 
arbitrariness. That is the very essence of 
the rule of Jaw and its bare minimal re- 
quirement. ‘And to the application of this 
principle it makes no difference whether the 
exercise of the power involves attenuation 
“ of some right or denial of some privilege”. 


20. The learned Advocate-General fairly 
stated that if the rejection is made on irrele- 
vant grounds even an administrative order can 
be interfered with by the Court of law for the 
purpose of setting it aside. Mr. G. Rama- 
swami submitted that it is enough for the pur- 
pose of this appeal if the Court decides the 
question whether the order of disapproval made 
by the Government is on irrelevant considera- 
tion taking the same, to be an administrative 
order. The learned counsel would agree for 
the vacating of the, findings of the learned 
single Judge on all other aspects which the 
learned Advocate,General has argued and 
adverted to in paragraphs supra, as unnecessary 
for a disposal of the present case, except for 
the finding as regards the’ irrelevant reason 
given by the Government for disapproving 
the recommendation of the second appellant 
and the direction given by the learned single 
Judge reqyiring the second appellant to issue 
the privilege in. favour of the respondent. 
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21. Accordingly, we shall be considering 
presently the two aspects pressed by Mr. G. 
Ramaswami, on the ground that findings on the 
other aspects of the case are unnecessary to 
give a decision in this writ proceeding. 


22. The Tamil Nadu Arrack (Supply of 
Wholesale) Rules, 1981, was framed by vir- 
tue of the ‘powers conferred by section 17-C 
read with section 54 of the Tamil Nadu Prohi- 
bition Act (X of 1937). These Rules were 
framed for regulating the grant of the exclu- 
sive or other privilege for supplying by whole- 
sale, arrack in the State of Tamil Nadu. 
Rule 4 of the Rules, relates to application for 
grant of privilege and licence, and it states :— 


“4, (a) Any person desirous of getting 
the grant of any privilege and taking a 
licence for the sale: by wholesale of bottled 
arrack may apply in Form I, appended: to 
these rules to the Commissioner within the 


time specified in: the notice published under- 


sub-rule (b) of rule 3”. 


. The application fee is Rs. 300 and the licence 
fee is Rs. 30,000. 


Rule 5 enumerates the matters to be taken 
into consideration ‘by the Commissioner in 
granting the privilege, and they are: 
(a) the suitability of the applicant for the 
“grant of privilege; 
(b) whether the applicant is a person who 
will abide by the provisions of the ‘Act 
and the rules made thereunder; 
(c) the suitability of the site and building 
selected or to be constructed where the 
wholesale depot is to be located; and 


(d) whether the application is made bona 
fide on behalf of the applicant himself or 
in benami of any other person. 


If these conditions are satisfied, the privilege 
has to be granted and the licence issued to 
the applicant as provided under rule 6. 


Rule 18 states:— 


“No business other than the one licensed 
under these rules shall be carried on in the 
building where the wholesale depot is 
located”. 


Thus, the Rules, which are a code by them- 
selves for the grant of licence to supply by 
wholesale arrack, nowhere prohibits carrying 
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on any business other than the one applied 
for under the Rules. The conditions to be 
satisfied for the grant of licence: have been 
amply spelt out by rule 5. The only prohibi- 
tion is that no business other than that for 
which licence is applied for shall be carried 
on in the building where the wholesale busi- 
ness is located. ' 


23. In Writ Petition No. 5488 of 1981, a 
learned Judge of our High Court had occa- 
sion to deal with rejection ọf licence for 
wholesale supply of bottled arrack, on extrane- 
ous consideration. That case also arose out 
of the very same Rules now in question be- 
fare us. The Commissioner refused to grant 
the -privilege to the petitioner on the ground 
that he was a big contractor in the Tamil 
Nadu Electricity Board and got other items of 
business also and that he might not be able 
to devote adequate attention to the supply of 
arrack from the wholesale depot to the 401 
retail shops. In that case, the learned Advo- 
cate-General was not able to support the 
ground on which the petitioner’s claim for the 
issue of licence was rejected. The Court. 
finding that the reason given by the 'Commis- 
sioner was not based upon any specific mate- 
rial. nor that any opportunity had been given 
to the petitioner to dispute the vague state- 
ments made by the Commissioner of Prohibi- 
tion, vacated the order of the Commissioner. 
In W.A. No. 368 of 1981 which is an appeal 
from the said W.P. 5488 of 1981, the Bench 
confirmed the view of the learned Judge and 
allowed the appeal in favour of the writ peti- 
tioner with a direction to the Commissioner 
to consider the writ petitioner’s application 
afresh on the merits and give it a proper dis- 
posal in accordance with the Rules. 


24. As far as the present case is concerned, 
it is clear that the respondent had furnished 
information in his application itself that he is 
amoney-lender. The ‘Commissioner who con- 
sidered - his application found that he is a 
suitable person for the grant of the privilege 
and recommended his case to the Government 
for approval since the Commissioner felt that 
the money-lending business will not be a 
hindrance for conducting the wholesale busi- 
ness in arrack. The Government, however, 
would not approve the recommendation of the 
Commissioner on the ground that the respon. 
dent with his money-lending business could not 
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devote full attention to the wholesale business 
of arrack in Periyar District. .As we have 
‘already seen, there is absolutely no prohibition 
jin the Rules for a recipient of the privilege 
to carry on other business, the only prohibi- 
tion being that no other business other than 
the one licensed under the Rules, shall be 
carried on in the building where the wholesale 
business is located. In similar circumstances, 
this Court has found that a big contract busi- 
ness with the Tamil Nadu Electricity Board 
[would not in any way disentitle a person from 
getting the privilege of this nature. Unless a 
business comes into conflict with the one 
licensed under these Rules. it cannot be said 
that it may not be possible for the party to 
devote full attention to the wholesale business 
of arrack in Periyar District. Tt is common 
knowledge that many of the businessmen deal- 
ing in wholesale business do not confine them- 
selves to a single trade alone, and they are 
able to manage such businesses. In the 
absence of any prohibition in the Rules for a 
recipient of the largess to do any other busi- 
ness other. than the one licensed under the 
Fules, we do not think it is correct to state 
that the money-lending business run by the 
respondent would disable him to devote full 
attention to the wholesale business in arrack 


in Periyar District. There must be some 
acceptable reason or plausible suggestion 
founded on facts to hold that the money- 


lending business carried on by the respondent 
would come in conflict with the business of 
wholesale arrack. 


25. In exercising the discretionary powers, the 
administrative authority must act in good 
faith, must have regard to all relevant consi- 
derations and must not be swayed by irrele- 
vant considerations. must not seek to promote. 
purposes alien to the letter and spirit of the 
legislation that gives it power to act, and must 
not act arbitrarily or capriciously. In the 
case on hand, the ultimate authority to issue 
the licence is the second appellant. He has 
used his discretion and recommended the res- 
pondent’s name for the grant of the licence. 
That recommendation was not approved ‘by 
the Government on extraneous and irrelevant 
consideration, as discussed supra. The decid- 
ing authority being the second appellant, the 
power of approval is given to the first appel- 
lant only to act as a check upon the whims 
of the second appellant. The disapproval of 
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the recommendation, by the Government, in 
our view, is contrary to the observations of 
the Bench decision in W.A. No. 368 of 
1981, already extracted by us in the foregoing 
paragraphs. Hence the reason for refusal to 
grant approval has to be considered as irrele- 
vant and arbitrary. If such refusal is unjust 
or arbitrary or the reason given for rejection 
is irrelevant, the order of rejection, even if it 
is an administrative order, has to be set aside. 


26. The next contention put forward by the 
learned Advocate-General is that the learned 
Judge has committed an error in issuing a 
mandamus directing the second appellant to 
issue the privilege in favour of the respondent. 
Such a direction, according to the learned 
Advocate-General, is contrary to the principle 
laid down by the Supreme Court to the effect 
thaf the writ Court cannot direct the execu- 
tive authority to issue a licence and that it can 
only remit the matter to such authority with 
a direction to such authority to exercise the 
power in accordance with the observations 
made by the writ Court. We shall now con- 
sider as to how far the High Court can direct 
the issue of the Jicence in given circumstances. 


27. In Veerappa v. Raman and Raman 
Limited*, the Supreme Court had occasion to 
deal with a Bench decision of this Court, 
wherein this Court directed the Regional 
Transport Authority to grant permits in res- 
pect of all the five buses. On appeal, the 
Supreme Court set aside the said direction 
while allowing the appeal. The Supreme 
Court considered the hierarchy of authorities 
before whom an aggrieved party can go by way 
of an appeal or revision, and on the facts of the 
case, came to the conclusion that the discre- 
tion exercised by the Regional ‘Transport 
‘Authority ought not to be interfered with by 
the High Court. In the penultimate para- 
graph of the said judgment, the Supreme 
Court, after setting aside the order of the 
High Court, observed that issue of such a 
direction by the High Court was in excess 
of its powers and jurisdiction. We are, how- 
ever, of the view that this judgment of the 
Sunrem® Courtcan relate only to the facts 
and law arising in the said writ proceeding 
alone. When there is a hierarchy of autho- 
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rities to discuss and decide the grant/of per- 
mit, the High Court, according to the Supreme 
Court, acted in excess of its powers and juris- 
diction in straightway directing the Regional 
Transport Authority to grant the five permits 
in favour of the writ petitioner. 


28. Before considering the facts of the pre- 
sent case and the question as to how far a 
direction of this nature can be granted in this 
case, we can now consider the decisions of the 
Supreme Court in relation to issuing such a 
direction in appropriate cases. 


29. District Registrar, Palghat v. M. B. 
Koyakutty', related to promotion of the writ 
petitioner as upper division clerk and fixation 
of his seniority. The last point that was 
considered in that case by the Supreme Court 
was whether it was proper for the High Court 
to issue a positive direction requiring the 
District Registrar, Palghat (appellant) to pro- 
mote Koyyakutty (writ petitioner) to the 
upper division cadre and thereafter to deter- 
mine his rank in the cadre of upper division 
clerks. The Supreme Court observed— 


“Ordinarily, the ‘Court does not issue a 
direction in such positive terms; but the 
peculiar feature of this case is that it has 
not been disputed that Koyakutty respon- 
dent satisfied the twofold criterion for pro- 
motion laid down in the statutory rule 28 
(b) (ii). Indeed, the District Registrar, 
Palghat, who was impleaded as respondent 
3 in the writ petition, expressly admitted 
in paragraph 8 of his counter-affidavit filed 
before the High Court, ‘that the seniority 
of service is the basis of promotion from the 
ranks of lower division clerks to the ranks 
of upper division clerks provided they are 
fully qualified by passing the departmental 
tests ‘for the purpose’. It was never the 
case of the Registrar that Koyakutty was 
not otherwise fit for promotion. Indeed, 
even in the grounds of appeal to this ‘Court, 
incorporated in the Special leave petition, 
it is not alleged that Koyakutty did not 
satisfy the criterion of seniority-cwim-fitness 
prescribed: by rule 28 (b) (ii). The posi- 
tion taken by the appellant throughout was 
that this rule should be deemed to have 
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been ‘implemented’ by 
Government Notification. lt is not correct 
that the impugned Notification merely 
‘implements’ or fills up a gap in the statu- 
tory rules. It tends to superadd or super- 
impose by an executive fiat on the statutory 
rules something inconsistent with the same. 
Since the existence of both the criteria, 
viz., seniority and fitness for promotion to 
the upper division prescribed by the statu- 
tory rule 28 (b) (i), in the case of Koya- 
kutty was not disputed, the lligh Court 
was justified in issuing the direction it did”, 


30. In State of Kerala y. T. P. Reshana’, 
Krishna Iyer, J., speaking for the Bench, 
directed the State Government to admit 30 
more willing students who are qualitied under 
the Rules and who are: students from the 
colleges affiliated to the Calicut lniversity— 
in order of the marks secured. ‘Lhe learned 
Judge further directed that those students will 
be distributed by thé Selection Committee 
among the four medical colleges of Govern- 
ment in an equitable way and their decision 
will be final. “The Kerala and the Calicut 
Universities will be bound to expand the 
Strength of the medical college concerned for 
this year in obedience to the direction of the 
Court and the respective bodies under the 
Universities will act accordingly”. While 
giving such directions, the learned Judge 
observed :— 


the impugned 


“Had we left the judgment of the Ligh 
‘Court in the conventional form of merely 
quashing the formula of admission the 
remedy would have aggravated the malady--- 
confusion—agitation, paralysis. The root 
of the grievance and the fruit of the writ 
are not individual but collective and while 
the ‘adversary system’ makes the Judge a 
mere umpire traditionally speaking, the 
community orientation of the judicial func- 
tion, so desirable in the Third World reme- 
dial jurisprudence, transforms the Court’s 
power into affirmative structuring of redress 
so as to make it personally meaningful and 
socially relevant. Frustration of invalidity 
is part of the judicial dáty; fulfilment of 
legality is complementary. This principle 
of affirmative action is within our jurisdic- 
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tion under Article 136 and Article 32 and 

we think the present cases deserve its exer- 

cise”. 
31. In Charles K. Skaria v. G. Mathewt, 
the Supreme Court had again occasion 
to deal with admission to medical college. 
In that case, the Kerala High Court quashed 
the selection made and directed a fresh selec- 
tion to the course in accordance with law and 
in the light of the observations contained in 
its judgment. Krishna Iyer, J., speaking for 
the Bench of the SUBANG Court, in appeal, 
observed :— 


“Whatever might be the passion for correct 
Jaw and provocation on account of govern- 
mental indifference, the Court, in our view, 
must use its power to correct error and 
promote order and not strike down an 
illegal error without going forward to 
affirmative action which may minimise in- 
jury generally. Indeed, the judicial pro- 
cess, in its creative impulse, must hesitate 
to scuttle, salvage wherever possible and 


destroy only when the situation is beyond. 


retrieval—a life-giving facet forgotten by 
the High Court when quashing the admis- 

. sions for the year. The positive perspec- 
tive justifies the final direction that we 
issue in the concluding parts of this judg- 
ment, if we may anticipate, the nature of 
the relief we have moulded’, 


In conclusion, the Supreme Court held as 


follows: 


“We, therefore, direct the State of Kerala 
and the Principal of the Trivandrum Medi- 
cal College, who is the 
Selection Committee, as well as the two 
Universities concerned, to admit into the 
post-graduate Opthalmology Course Dr. 
Naomi and Dr. Gopalakrishnan -for this 
year. The two applicants will report within 
10 days from today for such admission and 
the admission will be accorded to them. 
The Principal of the Trivandrum Medical 
‘College will inform Dr. Naomi about this 
direction of the Court’. 


In this connection, we can also usefully refer 


to the principle laid down by the Supreme 
‘Court in a decision wherein the | question 
arose: 
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“Can\the statutory functionary supplement 
by fresh reason when its decision based on 
certain other reason was questioned in the. 
Court of Jaw”? 


In Mohinder Singh Gill v. Chief Election 
Commissioner, the Supreme Court has 
stated — 


“When a statutory functionary makes an 
order based on certain grounds, its validity 
must be judged by the reasons so men- 
tioned and cannot be supplemented by 
fresh reasons in the shape of affidavit or 
otherwise. Otherwise, an order bad in the 
beginning may, by the time it comes to 
Court on account of a challenge, get vali- 
dated by additional grounds later brought 
out”. 


32. Bearing the above-said principles in 
mind, we can now look into the facts of the 
present sase. The only ground on which the 
Government refused to give its approval to 
the recommendation of the second appellant 
is that the respondent is already doing money- 
lending business and that it may not be possi- 
ble for him to devote full attention to deal in 
wholesale business of arrack in Periyar Dis- 
trict. This reason given by the first appellant 
has been found by us as arbitrary and irrele- 
vant. The authority which has to grant 
licence ultimately is the second appellant. On 
a consideration of the fact that the respondent 
is doing money-lending business besides his 
eligibility for the licence, the second respon- 
dent recommended his case for the grant of 
the privilege for the approval of the frst. 
appellant. Once we have come to the con- 
clusion that the first appellant has arbitrarily . 
refused to give the privilege, there is nothing 
more to be done by the second appellant who 
has already recommended the case of the res- 
pondent for the grant of the privilege, except 
to grant the licence in his favour. It is clear 
from the facts that the respondent, even if 
he gets the licence now, can enjoy the fruits 
of the licence only till 31st ‘March, 1982. If 
the matter is remitted to the second appellant 
he will have to pass the same order, since he 
was already satisfied and recommended his. 
case for grant of the licence. This would be 
only an empty formality, if really the Court 
wants to give the affirmative remedy to ‘mini- 


1. (1978) 2 S.C.J. 441: (1978) 1 S.C. 
C, 405: A.I.R. 1978 S.C. 851. 
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mise the injury caused to the respondent by 
his not enjoying the fruits of the privilege for 
more than three-fourths of its term. The 
facts and circumstances of the present case 
definitely warrant a positive direction in the 
interest of justice so as to gnable the respon- 
dent to enjoy the fruits of bjs success. Consi- 
dering the fact that the period of licence will 
come to an end by the end of March, 1982, and 
also taking into consideration the _ well-laid 
down principles enunciated in the decisions 
of the Supreme Court, noticed supra, regard- 
ing issue of direction in such circumstances, 
we feel that this is a fit case in which the 
direction has to be given to the second appel- 
lant in the manner as has been done by the 
learned single Judge. We find that the direc- 
tion in the nature of a mandamus issued by the 
learned Judge is perfectly justified in this 
case, : 4 


33. Inasmuch as we have held that the dis- 
approval of the Government for the grant of 
the privilege to the respondent is arbitrary 
and unreasonable and that the direction in the 
nature of mandamus given by the learned 
single Judge to the licensing authority is cor- 
tect, we vacate the other findings given by 
the learned Judge in his judgment under 
appeal as being unnecessary for the purpose of 
this proceeding, to which course the learned 
counsel for the respondent Mr, G. Ramaswami, 
is agreeable as already noticed. 


34. Subject to the above observation, the 
writ appeal is dismissed. There will be no 
order as to costs. 


_ 35. Mr. R. Gandhi, learned counsel for the 
respondent brought to our notice that the 
learned Judge while disposing of the writ peti- 
tion directed the Government to issue the 
privilege and licence within a particular date. 
Taking that into consideration, the authorities 
concerned are directed to complete the issuing 
of the privilege and also the licence on or 


before 20th February, 1982. 
R.B. Writ appeal 


dismissed . 





MLJ-6 


ELLAMMAL D. RANGASWAMY KOUNDAR 


4l 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
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v. 


Appellani* 


Rangaswamy Koundar and others 
Respondents, 


Indian Registration Act (XVI of 1908), sec- 
tion 77—Specific performance—Suit for—Sale 
deed executed in favour of plaintiffs by defen- 
dants 1 to 3—An ante-dated sale deed executed 
in favour of 4th defendant and registered—Pos- 
session given to the latter—Sub-Registrar re- 
fusing to register sale deed in favour of plain- 
tifs—Appeal not preferred — Subsequent suit 
r specific perjormance by plaintiffs, if bar- 
red. 


The question was whether a suit for specific 
performance of a contract of sale is barred 
by the provisions of the Registration Act for 
the reason that the (purchaser) plaintiff who 
had obtained a sale deed had failed to agitate 
his rights to have the document compulsorily 
registered under the provisions of the Act. 


Held: In the present case, the plaintiff pre- 
sented the sale deed executed by defendants 
1 to 3 in his favour for registration to the 
Sub-Registrar. The Sub-Registrar did not 
register the document compulsorily. How- 
ever, the plaintiff did not file an appeal before 
the District Registrar nor did he file a suit 
under section 77 of the Registration _ Act. 
On the principles laid down by all the deci- 
sions rendered subsequent to the Bench deci- 
sion in Manicka Goundan v. Elumalai Goun- 
der, (1956) 2 M.L.J. 536: 1.L.R. (1957) 
Mad. 290: A.I.R. 1957 Mad. 78, on the 
facts of this case, it has to be held that the 
fact that the plaintiff had an alternative 
remedy available to him under the Registra- 
tion Act will not disable him from invoking 
the equitable and discretionary jurisdiction of 
the civil Court for the grant of a decree for 
specific performance compelling the defendants 
1 to 3 to perform their past of the contract. 
Even if the defendants 1 to 3 alleged and had 
continued to be in possession of the proper- 
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ties, a suit will lie at the instance of the plain- 
tiff for specific performance. [Para. 11.] 


On the facts of this case, the remedy availa- 
ble to the plaintiff under the provisions of the 
Registration Act is ineffective and futile. 
His vendors, defendants 1 to 3 have subse- 
quently sold the properties to the fourth defen- 
dant and unless he could obtain relief as 
against the fourth defendant also from the 
registration authorities, that remedy under the 
Registration Act is useless and ineffective. 
For getting a relief as agdinst the fourth 
defendant, the subsequent purchaser, the only 
proper and effective remedy available to the 
plaintiff is to file a suit for specific perfor- 
mance as he has done in this case. [Para. 15.] 
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Appeal against the decree of the Court of the 
Subordinate Judge, Cuddalore in Appeal Suit 
No. 301 of 1976 preferred against the decree 
of the Court of the District Munsif, Tindi- 
vanam in Original Suit No. 1179 of 1974. 


K. Sarvabhauman and K. Sampath, for 
Appellant. 
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R. Sundaravaradhan, for Respondent. 
The Court delivered the following 


Jupcment.—An interesting question of law 

has arisen in this case and that question of- 
law is whether a suit for specific performance 

of a contract of sale is barred by the provi- 

sions of the Registration Act for the reason 

that the plaintiff who had obtained a sale 

deed has failed to agitate his rights to have 

the document compulsorily registered under 

the provisions of that Act. 


2. For a fuller consideration and apprecia- 
tion of the said question of law, it is necessary 
to set out briefly the facts of this case: The 
fourth defendant in O.S. No. 1779 of 1974 
on the file of the District Munsif’s Court of 
Tindivanam is the appellant herein. The said 
suit has been filed by the first respondent 
herein for specific performance of a contract of 
sale entered into between the plaintiff and 
defendants 1 to 3. The plaintiff’s case was 
as -follows : 


3. The suit properties belonged to the joint 
family consisting of defendants 1 to 3. The 
first defendant, in order to discharge antece- 
dent debts had executed a sale deed (Exhi- 
bit A-3) in favour of the plaintiff for himself 
and on behalf of his minor sons, defendants 2 
and 3 for a sum of Rs. 2,500 on 29th August, 
1974. The sale deed was written on a stamp 
paper and the first defendant has signed the 
document both for himself and on behalf of 
his minor sons. ‘The first defendant . after 
executing the sale deed refused to register the 
same when called upon by the plaintiff. 
Thereafter, the first defendant had executed 
an antedated sale deed Exhibit B-1 in respect 
of the suit properties in favour of the fourth 
defendant and had it registered on 30th 
August, 1974. The sale (Exhibit B-1) in 
favour of the fourth ‘defendant is not valid 
and not binding on the plaintiff. The plain- 
tiff later presented the sale deed (Exhi- 
bit A-3)- in his favour for compulsory regis- 
tration before the Sub-Registrar, Gingee. 
The Sub-Registrar issued summons to defen- 
dants 1 to 3 and as they did not appear be- 
fore him as per the summons, returned the 
petition filed by the plaintiff on 20th Septem- 
ber, 1974. Under these circumstances the 
plaintiff had no other alternative except to 
file the suit for specific performance of the con- 


IH 


tract of sale in his favour claiming relief both 
against defendants 1 to 3 as also the fourth 
defendant, the subsequent transferee of the 
suit properties. 


4. The suit was resisted by the first defen- 
dant raising the following contentions: The 
` plaintiff is not entitled to specific performance 
from the civil Court. The plaintiff should 
have preferred an appeal to the District Regis- 
trar, Gingee within thirty days from the date. 
of the Sub-Registrar’s order returning his 
application for compulsory registration. The 
plaintiff not having done so, the suit for 
specific performance is not maintainable. 
Defendants 1 to 3 have not executed any sale 
deed in favour of the plaintiff. The sale deed 
produced by the plaintiff is not true. The 
plaintiff administered arrack to the first defen- 
dant and when the first defendant was in an in- 
toxicated state the plaintiff obtained the signa- 
tures on blank papers and fabricated a sale 
deed. ‘Therefore, the plaintiff is not entitled 


to the relief of specific performance in the 


suit. 


5. The fourth defendant, the subsequent 
transferee of the suit properties under Exhi- 
bit B-1, dated 11th July, 1974, contended as 
follows :—The first defendant did not execute 
the sale deed, Exhibit A-3 in favour of the 
plaintiff on 29th August, 1974, in respect of 
the suit properties as alleged in the plaint. 
The sale is not true and valid. She being a 
bona fide purchaser for value without notice 
of the alleged prior sale (Exhibit A-3) in 
favour of the plaintiff, her rights should not 
be affected. J 


6. On these rival contentions the trial Court 
framed the following five issues:— 

(1) Whether sale to plaintiff by defendants 1 to 
3 is true? 

(2) Whether plaintiff is entitled to relief of 
specific performance? 

(3) Whether suit as framed is not main- 
tainable? : 
(4) Whether sale to fourth defendant by 
defendants 1 to 3 is true and valid? 

(5) To what relief, if any, is plaintiff entitl- 
ed? : 


On issue No. 1 the trial Court held that the 
sale deed Exhibit A-2, executed by the first 
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defendant in favour of the plaintiff is true 
and it is not vitiated for the reasons stated 
by the first defendant in his written state- 
ment. On issue No. 4 the trial Court held 
that the sale to the fourth defendant under 
Exhibit B-1, was not true and valid and that it 
came to be executed after the first defendant 
had executed Exhibit A-3 in favour of the 
plaintiff by utilising stamp papers purchased 
earlier and by ante-dating the document. On 
issues 2 and 3, the trial ‘Court held that not- 
withstanding the fact that the plaintiff had 
not exhausted the remedies provided for 
under the Registration Act, he is entitled to 
maintain the suit for specific performance and 
therefore, the suit as framed is maintainable. 


7. On appeal, the lower appellate Court 
ageed with the conclusions of the trial ‘Court 
and dismissed the appeal. In this second 
appeal filed by the fourth defendant who is 
the subsequent transferee of the suit proper- 
ties under Exhibit B-1, the findings of fact 
arrived at by the Courts below that the sale 
deed Exhibit A-3 in favour of the plaintiff 
executed by the first defendant is true and that 
the subsequent sale in favour of the fourth 
defendant under Exhibit B-1 is not true and 
valid cannot be successfully questioned as 
they are concurrent findings of fact rendered 
by the Courts below, which cannot be inter- 
‘fered with by this Court in Second Appeal. 
The only question that could be, and is 
actually, canvassed here is the question as to 
whether the suit for specific performance is 
barred by the provisions of the Registration 
Act, as the plaintiff having obtained a sale 
deed from defendants 1 to 3 could have the 
document compulsorily registered, and even if 
the compulsory registration is-refused, could 
have filed a suit under section 77 of the Regis- 
tration Act. 


8. As already stated both the Courts below 
have taken the view that the preponderance 
of judicial opinion is to the effect that in 
cases where a person executes a document in 
pursuance of a contract of sale but refuses to 
register the same, and at the same time pur- 
ports to transfer the same property to a 
third-party, the comprehensive remedy by 
way of a suit for specific performance against 
all the relevant parties is available to the 
aggrieved party and that the provisions of 
the Registration Act do not touch or affect 
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the equitable jurisdiction possessed by the 
civil Court to pass a decree for specific per- 
‘formance where circumstances exist entitling 
the plaintiff to such a decree. According to 
the Courts below the circumstances in this case 
entitling the plaintiff to sue for specific per- 
formance are: (1) a third party with a sale 
deed purported to have been executed by the 
first defendant for consideration has come to 
the scene; (2) Possession is said to have been 
given to such a third party as per the recitals 
in the sale deed, Exhibit B-1; (3) The 
remedy provided under the Indian Registra- 
tion Act, will not be available against the said 
third party; (4) Recovery of possession which 
is essential for the plaintiff besides getting a 
sale deed from all the four defendants includ- 
ing the third party-fourth defendant cannot be 
granted by the Registration Department; and 
(5) No effective remedy is available under the 
Registration Act, for getting any relief as 
against the fourth defendant. The correct- 
ness of the said view of the Courts below has 
been questioned in this second appeal. 


9. On the facts of this case, the conclusion 
arrived at by the Courts below on this aspect 
of the case cannot be taken exception to. 
Tt is no doubt true that in one of the earliest 
decisions of this Court in Venkatasami v. 
Kristayya’, the Court in a suit between the 
two contracting parties, held: 


“Plaintiff had therefore a complete remedy 
under the Act, and not having chosen to 
follow, it, has only himself to blame that 
the efficacy of the document has not been 
completed by registration”. 


“The same view was taken ‘in Thayarammal v. 
Lakshmi Ammal, where it was held by a 
Bench of this Court thus: 


“Where a sale deed, purporting to be a 
conveyance of some lands, was executed 
and delivered to the vendee, but was not 
registered, and the omission was not due 
to act of God or fraud on the part of the 
executant, it is not open to the vendee to 
treat the unregistered document as an agree- 
ment to sell and to sue for specific perfor- 
mance of such agreement”. 


1. 3 M. L. J. 169: (1893) I.L.R. 16 
'Mad. 341. 

2. 39M.L.J. 181:12 L.W., 161: (1920) 
LER. 43 Mad, 822, 
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Komiresetti Satyanarayana v, Yeeranki China 
Venkatarao*, also took the same view; and the 
decision in Kakarla Venkatasubbayya v. Srava- 

nam Venkatarathnamma?, was also to the 
same effect. However, a different note was 

struck for the first time in Manicka Goundan 

v. Elumalai Goundan®, In that case, Raja- 

mannar, Chief Justice, speaking for the Bench, 
after considering the two extreme proposi- 

tions: (1) that a party to an agreement has 

no right whatever in any circumstance to seek 

specific performance of the agreement once a 

document has been executed in pursuance of 

the agreement but the document is not regis- 

tered; and (2) that the party to an agreement 

is entitled to compel the other party who has 

duly executed a document in pursuance of 

the agreement to go on executing fresh docu- 

ments by resorting to a suit or suits for speci- 

fic performance so long as no document has 

been registered, summed up the legal position 

thus: 


“It is true that the purchaser can resort to 
proceedings under the Registration Act, and 
the special statutory remedy under sec- 
tion 77 of that Act to obtain registration 
of executed document. But if for any rea- 
son it becomes impossible to obtain registra- 
tion after resort to such proceedings or be- 
cause of other circumstances which prevent 
any resort to such proceedings under the 
Act then undoubtedly the vendee is entitled 
to bring-a suit for specific performance of 
the agreement to sell in his favour. This 
does not, however, mean that every such 
suit should be decreed”, 


The said view has been followed by another 
Bench of this Court in Hutchi Gowder v. 
Bheema Gowder‘, where the Court had sum- 
med up the result of the decisions as follows: 

a plaintiff, who having obtained 
a deed of transfer which requires registra- 
tion in order that it may become opera- 
tive, institutes a suit for a decree directing 


ER 
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the defendant to execute a fresh deed of 
transfer, without having presented for regis- 
tration the deed which had been executed, 
cannot obtain a decree in such suit unless 
the plaintiff proves that the failure to have 
the deed registered was not due to any 
wrongful act or negligence on his part”. 


In Veeran Ambalam v. Vellaiammal*, P. N. 
Ramaswami, J., has, after an elaborate consi- 
eration of all the decisions rendered by this 
Court as well as other High Courts, ruled 
that the lesser remedy provided for under 
section 77, Registration Act, cannot take 
away the larger remedy provided for under 
the Specific Relief Act, that the Registration 
Act, does not touch or affect the equitable 
jurisdiction possessed by the civil Courts to 
pass a decree for specific performance where 
circumstances exist entitling the plaintiff to 
such a decree, and that if the remedy under 
section 77 of the Registration Act, is 
available and even if available, is not 
effective and it is futile to initiate proceedings 
under the Registration ‘Act, the vendee may 
have his remedy for specific performance. 


10. In Second ‘Appeal No. 705 of 1967, 
Kailasam, J., as he then was, had held, follow- 
ing the Bench decisions in Manicka Goundan 
v. Elumalai Goundan® and Hutchi Gowder v. 
Bheema Gowdar®, that even though a plain- 
tiff who obtains a document in writing which 
in Jaw should be registered does not present 
it for registration, he can still maintain a suit 
for specific performance under certain circum- 
_ stances, namely, when he proves that the 
failure to present the document for registration 
was not due to any wrongful act or negli- 
gence on his part or due to other circum- 
stances which prevented his resorting to pro- 
ceedings under the Registration Act. 


11. The case before me is an a fortiori case. 
Here, the plaintiff presented the sale deed 
executed by defendants 1 to 3 for registration 
to the Sub-Registrar. The Sub-Registrar 
did not register the document compulsorily. 
However, the plaintiff did. not file an appeal 
before the District Registrar nor did he file a 


T, ‘A.I.R. 1960 Mad. 244. : 
2. - (1956) 2M.L.J. 536:1.L.R. (1957) 
Mad. 290. 

3. I.L.R. (1959) Mad. 552: (1959) 2 
M,L.J. 324, 
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suit under section 77 of the Registration Act. 
Applying the principles laid down ‘by all the 
decisions rendered subsequent to the Bench 
decision in Manicka Goundan v. Elumalai 
Goundan:, to the facts of this case, it has 
to be held that the fact that the plaintiff had 
an alternative remedy available to him under 
the Registration Act will not disable him from 
invoking the equitable and discretionary 
jurisdiction of the civil Court for the grant. 
of a decree for specific performance compelling ' 
the defendants 1 to 3 to perform their part of 
the contract. Even if the defendants 1 to 3 
had not transferred the property to the fourth 
defendant and. had continued to be in posses-- 
sion of the properties, a suit will lie at the 
instance of the plaintiff for specific perfor- 
mance. 


12. Here we have an additional and special 
circumstance, in this case, the defendants 1 
to 3, after executing the sale deed Exhibit A-3 
in favour of the plaintiff but before its regis- 
tration, executed another sale deed, Exhibit 
B-1 in favour of the fourth defendant in res- 
pect of the same properties and had it regis- 
tered. ‘The result is that even if the plaintiff 
takes proceedings under the Registration Act 


“and has the document compulsorily registered, 


such a sale deed will not give him the neces- 
sary relief as against the fourth defendant, the 
subsequent alienee. Even after having the 
sale deed registered under the provisions of 
the Registration Act he has to still move the 
civil Court for invalidating the subsequent sale 
deed and for recovery of possession from the 
fourth defendant, the subsequent alienee. 
Therefore, the remedy available to the plaintiff 
under the Registration Act is ineffective and 
futile so far as the subsequent alienee is con- 
cerned. That, in such circumstances the only 
proper and effective remedy for the plaintiff 
is to go before the civil Court for the relief 
spdcific performance of the contract of sale 
not only as against his vendors, but also 
against the subsequent alienee, has been held 
in Jhaman Mahton v. ‘Amrit Mahton?. In 
that case, the Registrar refused to register a 
sale deed. The aggrieved party brought a 
suit for specific performance of the sale cox- 
tract. One of the objections taken to that 


a ae aa a 
1. (1956) 2 M.L.J. 536: I.L.R. (1957) 
Mad. 290. 
2. A,I,R. 1946 Pat, 62, 
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suit was that since the plaintiff had a remedy 
_ under the Registration Act for registration of 
his sale deed already executed in his favour, 
the suit for specific performance is barred 
under section 77 of the Registration Act. A 
Division Bench of the Patna High Court 
held that where the Registrar refuses to regis- 
ter a sale deed it is open to the aggrieved 
party either to bring a suit for mere registra- 
tion of the sale deed under section 77 or to 
have recourse to the fuller and more compre- 
hensive remedy by way of a suit for specific 
performance of*the contract of sale, and that 
such a suit is not barred merely because the 
aggrieved party does not choose to bring a 
suit under section 77 within the prescribed 
time. The Court further held that a suit in 
which a decree for possession is sought against 
a third person to whom the property has been 
subsequently transferred is outside the scope 
of section 77. The same view has also been 
taken in Veerappa Naidu v. Venkaiah’. In 
that case, the Division Bench reiterated the 
reasoning of the Full Bench in P. Satyanara- 
yana Murthy v, P. Gangamma?, and observed 
as follows :— 


“When there are two alternative remedies 
available to a party, it is open to him to exer- 
cise his right of election As a suit 
under section 77 has to be confined to the 
registration of a document alone, the ques- 
tion of validity and delivery of possession 
of property cannot but be conclusively 
adjudicated upon in a suit for specific per- 
formance only. A provision which cannot 
afford him full and complete relief which 
he can claim in law cannot possibly stand 
in his way in having resort to an effective 
remedy open to him. That must be so even 
though a party has not taken prior pro- 
ceedings under the Registration Act for 
sufficient grounds. The remedy for speci- 
fic performance of course being.an equitable 
remedy, the Court may, if the party is guilty 
of Jaches or gross negligence, refuse to exer- 
cise the discretion in his favour.” 


13. In Venkata Seshayya y. District Board, 
East Gadavari’, and Venkatasubbamma v. 


1. A.I.R. 1961 A.P. 534. 

2. (1959) 2 An.W.R. 170: A. I. R. 
1959 A.P. 626. : 

3. (1939) 1 M. L. J. 82: A.I.R. 1939 
"Mad, 391, 
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Subbiah’, the Court has also taken: the view 
that the lesser remedy provided for under 


‘section 77 of the Registration Act cannot take 


away the larger remedy provided for under the 
Specific Relief Act and that the Registration 
Act does not touch or affect the equitable 
jurisdiction’ possessed by the civil Courts to 
pass a decree for specific performance where 
circumstances exist entitling the plaintiff to 
such a decree. P. N. Ramaswami, J., in 
Veeran Ambalam v. Vellaiammal?, favoured 
the maintainability of a suit for specific per- 
formance and the non-applicability of the 
registration procedure when there is a subse- 
quent transferee of the property against whom 
also relief is asked for by the plaintiff. 
Krishna Iyer, J., as he then was, in Mathai 
v. Joseph®, referred to the decision of the 
Andhra Pradesh High Court in Veerappa 
Naidu v. Venkaiah*, with approval and has 
held a person seeking relief other than bare 
registration can approach the Court by filing 
a suit and his right to file a suit in civil Court 
is not fettered by section 77. According to 
the learned Judge, section 77 of the Registra- 
tion Act is only a facility available to the 
aggrieved party and not a fetter on the Court’s 
power and whether the plaintiff has already set 
in motion the machinery for enforcing regis- 
tration or not is immaterial and cannot inhibit 
a suit de hors section 77. ` l 
14. Itis also to be remembered that all the 
High Courts, other than Madras, has taken a 
consistent view that a suit for specific per- 
formance is maintainable even though the 
remedy for registration provided for under the 
Registration Act has not been followed. This 
‘Court, however, at early stages in Venkata- 
sami v. Kristayya®, Thayarammal v. Lakshmi 
Ammal and Kakaria Venkatasubbayya v. 
Sravanam Venkatarathnamma’, has taken the 
view that the aggrieved party has to invoke 
the remedy available to. him under the Regis- 


1. (1943) 1 M.L.J. 469: 55 L.W. 563: 
‘A.I.R. 1942 Mad. 716. 
2. 'A.I.R. 1960 Mad. 244. 
3. A.I.R. 1970 Ker, 261. 
4, A.I.R. 1961 A.P. 534. 
5. (1893) LL.R. 16 Mad. 341: 3 MLJ. 
T ad. 341. ; 
6. (1920) I.L.R. 43 Mad. 822: 39 ML. 
181 < 
7. 


(1954) 1 M.L.J, 396: I,L,R. (1954) 
Mad, 775, i i 
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tration Act to have the document registered 
and if that remedy has not been resorted to 
he cannot’ approach the civil Court for the 
equitable remedy of'specific performance. As 
pointed out by Krishna Iyer, J., in Mathai v. 
Josephi=: °° 


“A powerful current of judicial thought has 
however blowed the other way also. In- 
deed, the preponderance of authority has 
swung in thé last two decades towards the 
view that a suit for specific performance by 
way of régistration of a document is main- 
tainable notwithstanding the by-passing of 
the alternative remedy prescribed in Part 12 
-of the Registration Act.” 


15. As already stated, here on the facts of 
this case, the remedy available to the plain- 
tiff under the provisions of the Registration 
Act is ineffective and futile. | His vendors, 
defendants 1 to 3. have subsequently sold the 
properties to the fourth defendant and unless 
he could obtain relief as against the fourth 
defendant also from the registration authori- 
ties, that remedy under the Registration Act 
is useless and ineffective. For getting a re- 
lief as against the fourth defendant, the sub- 
sequent purchaser, the only proper and effec- 
tive remedy available for the plaintiff is to file 
a suit for specific performance as he has done 
in this case. 


16. Thus, ona due consideration of the 
matter I find that the Courts below are right 
in holding that the suit for specific perfor- 
‘mance is not barred by section 77 of the 
Registration Act. The appeal, therefore, fails 
and is dismissed. There will, however, be 
no order as to costs. 


R.B. 





A ppeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Natarajan, J. 


R. Krishnasami Naidu Appellant* 
V. ` : 
Pavayee and others Respondents. 


Arbitration Act (X of 1940), sections 14, 17— 
Swit for declaration of title, injunction etc.— 
Plaintiff alleging. encroachment by the first 
respondent on land by side of his house and 
extending construction of wall into his land— 
First respondent disputing title to the land and 
setting up award of arbitrators on a reference 
by both the parties as estopping plaintif— 
Award neither registered nor filed into Court 


“under sections 14 and 17 of the Arbitration 


Act—E ffect — Courts below finding title in 
favour of plaintiff, the lower appellate Court 
holding however the plaintiff bound by the 
terms of the award—Appeal to High Court 
—Award held conclusive upon the merits of 
the controversy submitted . i 


The plaintiff (appellant in the High Court), 
the owner of a house, alleging that the first 
respondent had encroached on a strip of land 
belonging to him by the side of his house and 
extended the construction of a wall into his 
land sued for a declaration of his title, injunc- 
The first 
respondent contended inter alia that both the 
parties had referred the matter to arbitration 
and the arbitrators had given an award under - 
the terms of which the wall in, question was 
to be treated as a common wall by both par- 
ties with right to the first respondent to insert 
beams etc., in the said wall, that both the 
parties should execute a document in, terms of 
the award and exercise rights over the wall. 
The first respondent claimed that the plain- 
tiff was bound by the terms of the award. 


“The award was neither registered nor filed 


into Court and made a decree under sec- 
tions 14 and 17 of the Arbitration Act. 
Though both the lower Courts had found the 
plaintiff entitled to the concerned strip of 
land, the lower appellate Court held that the 
plaintiff was bound by the terms of the award. 
On appeal to the High Court, j 





*S.A. No. 1523 of 1977. 
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Held: As pointed out by the Supreme ‘Court 
in Satish Kumar v. Surinder Kumar, (1970) 
1 S.C.J. 522: (1969) 2 S.C.R. 244: A.I. 
R. 1970 S:C. 833, an award will amount to 
a final adjudication of a Court of the parties’ 
own choice, and until impeached upon suffi- 
cient grounds in an „appropriate proceeding, 
the award will be conclusive upon the merits 
of the controversy. The rights of the appel- 
lant and the first respondent have to be deter- 
mined in accordance with the terms of the 
award (Exhibit. B-2) and the technical plea 
raised by the appellant that since the award 
has not been registered and filed in Court the 
first respondent cannot place reliance on it, 
cannot be legally countenanced. 


[Paras. 4 and 5.] 


The judgment of the lower appellate Court 
upheld. 


Cases referred to:— 


Mohamed Yousuf Levai Saheb v. Hanjee 
Mohamed Husain, (1963) 2 M.L.J. 287: 
I.L.R. (1963) Mad. 922: 76 L.W. 482: 
A.I.R. 1964 Mad. 1; Valliammal v. Saroja, 
(1979) 1 M.L.J. 65: 92 L.W. 301: A.L.R. 
1979 Mad. 151; Sardool Singh v. Hari Singh, 
I.L.R. (1967) 1 Punj. & Har. 622; Satish 
Kumar v. Surinder Kumar, (1970) 1 S.C.J. 
522: (1969) 2 S.C.R. 244: A.I.R. 1970 
S.C. 833; Bhajahari Saha Bandiya v. Behary 
Lal Basak, (1960) I. L. R. 33 Cal. 881; 
Kedar Nath v. Ambika Prasad, A.1.R. 1974 
- All. 37; Sait Pamandass Sugnaram v. T.S. 
Manikyam Pillai, (1959) 2 An.W.R. 187: 
A.I.R. 1960 A.P. 59 (F. B.); Kappal 
Konda Gireanna v. Kappal Konda Basappa, 
A.I.R. 1964 Mys. 238; Rambilas Mahto v. 
Babu Durga Bijai Prasad Singh, A.I.R. 
1965 Pat. 239; Chandrabhaga Sadashiv v. 
Bhikachand Hansaji, A.I.R. 1959 Bom. 549; 
Ram Sahai v. Babulal, A.I.R. 1965 All. 
217. À . 


Appeal against the decree of the Court of the 
Subordinate Judge, Salem in Appeal Suit No. 
201 of 1976, preferred against the decree of 
the Court of the District Munsiff, Salem in 
Original Suit No. 2283 of 1974. 


M. N. Padmanabhan and D. Mukundan, for 
Appellant. ; 


P. Vedantham, for Respondents. 
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The Court delivered the following 


Jupement.—The plaintiff, who succeeded 
before the trial Court, but lost before the lower 
appellate Court, is the appellant. Admitted- 
ly, the plaintiff is the owner of a house pro- 
perty comprised within the limits of the por- 
tion marked as ABDE in the plaint plan. It 
is also in evidence that the construction faces 
east and the roof also slopes towards east. 
In the wall running between B and D, there 
are no doorways or windows. The first res- 
pondent is admittedly the owner of the land 
situate west of the line DC. The dispute 
relates to the small triangular portion of land 
shown as BCD in the plaint plan and marked 
green. The appellant claimed that he had 
title to the property under the sale deed in 
his favour and he was also in possession and 
enjoyment of the disputed strip of land. Even 
so, the first respondent, who is a recent pur- 
chaser of the property on the western side, 
attempted to encroach upon the strip of land 
in BCD and put her western wall in such close 
proximity as to touch the wall along BD. 
The appellant objected to the proposed con- 
Struction, but in spite of it, when the appel- 
lant was absent from town for a day or two, 
the first .respondent made bold to extend her 
construction upto the wall along BD. Hence 
the appellant came forward with the suit, O. 
S. No. 2283 of 1974 on the file of the trial 
Court for obtaining the reliefs of declaration 
of title, injunction and mandatory injunction. 
Respondents 2 and 3 were impleaded as par- 
ties on the ground that they had actively help- 
ed the first respondent to put tip the unautho- 
rised construction. 


v 


2. The first respondent contested the suit and 
averred that as per her title deeds she was ` 
entitled to the disputed portion of land and it 
was actually the appellant who had commit- 
ted encroachment and built his wall along BD 
beyond the limits of his property. The fur- 
ther contention of the first respondent was that 
both parties had referred the matter to arbi- 
tration and as many as thirty-four persons had 
acted as arbitrators and given an award under 
Exhibit B-2 and in terms of the award, the 
wall shown as BD has to be treated as a com- 
mon wall by both parties and the first respon- 
dent is entitled to insert beams, rafters, etc., 
in the said wall and that both parties should 
execute a document in terms of the award and 


11] 


exercise rights over the common wall accord- 
ingly, 

3. The trial Court accepted the case .of the 
appellant and decreed the suit as prayed for. 
On appeal, by the first respondent, in A.S. 
No. 201 of 1976 on the file of the Sub-Court, 
Salem,.the Second Additional Subordinate 
Judge held that the first respondent had title 
to the disputed ‘portion of land in BCD, but 
inasmuch as the parties had referred the mat- 
ter to arbitration and the arbitrator had 
rendered an award, the appellant was not 
entitled to go ack’ on the award and 
file an action on the original cause of action. 
In that view of the matter, the lower appellate 
Court allowed the appeal and dismissed the 
suit filed by the appellant. It is against the 
said judgment and decree the plaintiff-appel- 
lant has preferred this appeal. 


4. Since title to the disputed portion of land 
has been found in the appellant by both the 
Courts, the only question that falls for con- 
sideration in the appeal is whether the lower 
appellate Court was right in holding that the 
appellant is bound by the terms of the award, 
Exhibit B-2, and is estopped from filing the 
suit for claiming the reliefs of declaration of 
title, injunction and mandatory injunction. 


5. On behalf of the appellant, it was argued 
that Exhibit B-2 is an unregistered award and 
as such, the lower appellate Court ought not 
to have placed reliance on the document. 
The further contention was that, in any event, 
the award is of no value since it had not been 
filed into Court and made a decree of Court 
under sections 14 and 17 of the Indian Arbi- 
tration Act (hereinafter referred to as the Act). 
In support of such a contention, the learned 
counsel for the appellant cited the following 
authorities: Mohamed Yousuf Levai Saheb 
v. Hajee Mohamed Hussain’, Valliammal v. 
Saroja?, and Sardool Singh v. Hari Singh 
and others’. In these cases, the ratio laid 
down is that an award made on, a reference 
out of Court, but which had not been filed 
into Court in accordance with the Act and 
judgment obtained thereon, cannot ordinarily 





1. (1963) 2M.L.J. 287: I.L.R. (1963) 
Mad. 922: 96 L.W. 482: A. I. R. 1964 
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2. (1979) 1 M.L.J. 65: 92 L.W. 301: 
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be put up as a defence to an action on the 
original cause of action. 


6. Arguing contra, leamed counsel for the 
first respondent referred to the decision of the 
Supreme Court in Satish Kumar v. Surinder 
Kumar’, wherein the Court referred to an un- 
reported decision of its in Ms. Uttam Singh 
Dugal and Company v. Union of India’, and 
affirmed the ratio laid down therein which is to 
the effect that an award will amount to a final 
adjudication of a Court of the parties’ own 
choice, and until impeached upon sufficient 
grounds in an appropriate proceeding, the 
award will be conclusive upon the merits of 
the controversy. The relevant passage in the 
reported decision (4) runs as follows: 


“The true legal position in regard to the 
effect of an award is not in disputes. It is 
well-settled that as a general rule, all claims 
which are the subject-matter of a reference 
to arbitration merge in the award which is 
pronounced in the proceedings before the 
arbitrator and that after an award has been 
pronounced, the rights and liabilities of the 
parties in respect of the said claims can be 
determined’ only on the basis of the said 
award. After an award is pronounced, no 
action can be started on the original claim 
which had been the subject-matter of the 
reference. As has been observed by 
Mookerjee, J., in the case of Bhajahari 
Saha Banikya v. Behary Lal Basak®, ‘the 
award is, in fact, a final adjudication of a 
Court of the parties’ own choice, and until 
impeached upon sufficient grounds in an 
appropriate proceeding, an award, which is 
on the face of it regular, is conclusive upon 
the merits of the controversy submitted, un- 
less possibly the parties have intended that 
the award shall not be final and conclusive, 
dean in reality, an award possesses all the 
elements of vitality, even though it has not 
been formally enforced, and it may be relied 
upon in a litigation between the parties re- 
lating to the same subject-matter. This 
conclusion, according to the learned Judge, 
is based upon the elementary principle that, 





1. (1970) 1 S.C.J. 522: (1969) 2 S.C. 
R. 244: A.I.R. 1970 S.C. 835. 

2. C.A. No. 162 of 1962, dated 11th 
October, 1962. 

3. (1906) I.L.R. 33 Cal, 881 at 898. 
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“as between the parties and their privies, an 
award is entitled to that respect which is due 
to the judgment of a Court of last resort. 
Therefore, if the award which has been pro- 
nounced between the parties has, in fact or 
can, in law, be deemed to have dealt with the 
present dispute, the second reference would 
be incompetent. This position also has not 
been and cannot be seriously disputed. 


This judgment is binding on us. In our opi- 
nion. this judgment lays down that the posi- 
tion under the Act is in no way different from 
what it was before the Act came into force, 
and that an award has some legal force and 
is not a mere waste paper. If the award 
in question is not a mere waste paper but 
has some legal effect it plainly purports to 
or affects property within the meaning of 
section 17 (1) (b) of the Registration Act.” 


7. Yet another decision cited by the first res- 
pondent’s counsel in Kedar Nath v. Ambika 
Prasad’, In that case a Division Bench of 
the Allahabad High Court noticed the view 
taken in a number of cases to the effect that 
an award, if it is not made a rule of the Court, 
has no efficacy and cannot be used as a 
defence to a suit. The cases mentioned are 
as follows: Sait Pamandass Sugnaram v. 
T. S. Manikyam Pillai?; Md. Yousuff Levai 
Saheb v. Hajee Md. Hussain? ; Kapgal Konda 
Gireanna v. Kapgal Konda Basappa*; Ram- 
bilas Mahto v. Babu Durga Bijai Prasad 
Singh’ ; Chandrabhaga Sadashiv v. Bhikachand 
Hansaji® and Ram Sahai v. Babulal". Even 
so, the bench held that “it is not necessary now 
for us to express any opinion on the correct- 


me gE ON 
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ness or otherwise of the views taken in these 
cases, for we are of the view that the matter 
stands settled by a decision of the Supreme 
Court in the case of Satish Kumar v. Surin- 
der Kumar., Eventually, the Bench ren- 
dered judgment as follows: “We must, there- 
fore, as a consequence of the pronouncement 
of the Supreme Court in the case of Satish 
Kumar v. Surinder Kumart, hold that an 
arbitration award, even though not made a rule 
of the Court, can be sét up as a defence to a 
suit, for, to hold otherwise, as has been seen, 
would be to treat the award as a mere waste 
paper, which is not the correct view to take.” 


8. Iam in respectful agreement with the 
view taken in the abovesaid case. In view 
of the pronouncement of the Supreme Court 
in Satish Kumar v. Surinder Kumar’, the 
rights of the appellant and the first respon- | 
dent have to be determined in accordance with ; . 
the terms of the award, Exhibit B-2, and the 
technical plea raised by the appellant that since 
the award has not been registered and filed 
in Court and made a rule of the Court, the 
first respondent cannot place reliance on it, 
cannot be legally countenanced. Conse- 
quently, the judgment of the learned Subordi- 
nate Judge has to be sustained:' The appeal 
will, therefore, stand dismissed, but the par- 
ties will bear their respective costs. 

Appeal dismissed. 











1. (1970) 1 S.C.J. 522: (1969) 2 S.CR. 
244: A.I.R. 1970 S.C. 833. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresenT:-—P. Venugopal, J. 


Thavasumuthu Nadar Petitioner* 
v. 
Ramasami Pillai and others 

Respondent . 


Indian Limitation Act (IX of 1908), Article 
136—S‘cope and applicability — Decree giving 
option to decree-holder to recover possession 
of concernéd property on failure to pay the 
prescribed amount of paddy for three years— 
Limitation for exercise of option, when starts. 


Article 136 of the Indian Limitation Act pres- 
cribes, that when default in making the 
payment takes place, the execution petition 
should be filed within 12 years from that date. 
To construe the article to mean that the exe- 
cution petition should be filed within twelve 
years from the date when the first default took 
place or when the earliest default occurred is 
not warranted by a plain reading of Article 
136. On the occasion of each default, the 
right to execute the decree and claim recovery 
of possession is conferred under the decree. 
The fact that on earlier occasions when there 
were similar defaults no execution petition was 
filed for recovery of possession will not take 
away the right of the plaintiff to ask for reco- 
very of possession with reference to subsequent 
defaults. [Para. 3.] 


In the instant case of the decree con- 
sisted of two parts, the first providing that the 
4th defendant and his heirs, for. the purpose 
of the specified charity, should pay to the plain- 
tiff and his heirs 62 kalams of paddy in per- 
petuity and the second part stating that if there 
was continuous default in payment of the 
paddy the decreé can be executed and posses- 
sion of the concerned’ land recovered from the 
4th defendant. The execution of the decree 
for recovery of possession. was made contin- 
gent on a continuous default in payment of 
paddy for a period of three years. The de- 
cree did not provide that the option given to 
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the decree-holder to obtain possession on 
default in payment for a continuous period of 
three years was to be exercised only on the 
occurrence of the first default. In this case 
admittedly the default in not paying the 62 
kalams of paddy per year for a continuous 
period of three years has occurred ; the decree- 
holder is entitled to recover possession. ‘The 
execution petition filed cannot be said to be 
barred by time. [Para, 3.] 


Cases referred to:— 


Maung Sin v. Ma Tok, (1927) 53 M.L.J. 
22: 54 I.A. 272: A.I.R. 1927 P.C. 146; 
Mst. Parmeshri yv. Mst. Atti, A.I.R. 1958 
Punj. 79. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order 
of the Court of the District Munsif, Chidamba- 
ram, dated 10th September, 1979 made in 
E.P. No. 206 of 1975 in O.S. No. 87 of 
1940. 


P. S. Somasundaram, for Petitioner. 
K. Ragunathan, for Respondent. - 


The Court made the following 


ORDER. —The fifth respondent in the execu- 
tion petition has filed this civil revision petition. 
The first plaintiff filed a suit against defen- 
dants 1 to 4 and it resulted in a compromise 
decree, dated 27th February, 1941, by which 
the 4th defendant as well as his legal repre- 
sentatives should measure 62 kalams of paddy 
to the plaintiff and his heirs for performance 
of ‘Kulithaligai’ charity and if there is default 
for a continuous period of three years, the first 
plaintiff, first petitioner is entitled to execute 
the decree and recover possession of the pro- 
perties. The second. petitioner is the legal 
representative of the deceased first petitioner. 
In a partition between the 4th respondent and 
his brother, the 8th respondent, the suit pro- 
perty was allotted to the share of the Sth res- 
pondent who has sold the same in favour of 
respondents 6 to 8. The second petitioner 
filed the execution petition alleging that the 
4th respondent was giving the annuity in a 
reduced quantity and has stopped payment for 
the last four years, and hence the execution 
petition has been filed for recovery of posses- 


_ sion of the property as per the terms of the 


compromise decree. The 5th respondent filed 
a counter contending that he is not a party 
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to the compromise decree and he is not claim- 
ing any interest under the 4th respondent and 
he cannot be impleaded as the legal repre- 
sentative of the 4th respondent, and the second 
petitioner is not entitled to recover possession 
and the execution petition filed is barred by 
limitation. ‘The 7th respondent also filed a 
counter that they claimed the properties only 
under the 5th respondent and they are not the 
legal representative of the 4th respondent and 
they are not intermeddlers of the estate of the 
4th respondent and hence they cannot be im- 
pleaded as the legal representatives of the 4th 
respondent and the execution petition filed for 
recovery of possession is barred by limitation, 
and the decree is void and unenforceable. The 
executing Court overruled all the objections of 
the contesting respondents and held that the 
execution petition is not barred by limitation, 
and the second petitioner is entitled to recover 
possession of the property from respondents 
5 to 8. Against this order of the executing 
Court, the 5th respondent has filed the civil 
revision petition, 








2. The learned counsel for the 5th respon- 
dent and the petitioner herein contended that 
the compromise decree is not binding on him 
and he is not a party to the decree and he 
cannot be impleaded as the legal representa- 
tive of the deceased 4th respondent as he is 
not claiming interest in the properties through 
him. The learned counsel for the 7th res- 
pondent contended that absolutely no evidence, 
has been Jet in to show that the 4th respondent 
committed defeault in paying the annuity and 
it is for the decree-holder (7th respondent 
herein) to establish how the execution. peti- 
tion filed is in time and as this has not been 
satisfactorily established, the matter should be 
remanded back to the executing Court for 
fresh enquiry and disposal. The learned 
counsel for the 7th respondent decree-holder, 
relying on the decisions in Maung Sin v. Ma 
Tok', and Mst. Parmeshri and others v. 
Mst. Atti?, contended that in respect of each 
default for three continuous years the decree- 
holder gets a right to execute the decree and 
recover possession and it is always open to the 





- 1, (1927) 53 M.L.J. 22: 54 I.A. 272: 
A.I.R. 1927 P.C. 146. 
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decree-holder to waive or condone tha earlier 
defaults in which case the limitation would not 
run from the default condoned or waived, but 
only from the default which the decree-holder 
treated as a default under the decree, and the 
execution petition having been filed on 28th 
August, 1975 is well within time since the 
4th defendant stopped payment after the com- 
promise only four years prior to 28th August, 
1975. 


3. In Maung Sin v. Mo Tok', the decree 
directed payment of annuity and in default, 
delivery of the property to the decree-holder. 
Tt was contended that as no claim was made 
as to the possession of the property on default 
of payment during the earlier years after the 
decree, time commenced from the date of the 
earliest. default and the claim for recovery of 
possession is barred by limitation. This con- 
tention was rejected and it was held that each 
instalment of annuity is a claim under the 
decree and each default gives rise to a right 
to recover property. In the decision reported 
in Mst. Parmeshri and others v. Mst. Atti?, 
the decree provided for supply of grain twice 
a year on instalment basis and in default it 
ordered possession of land. Execution was 
taken out for the first time after 8 years. It 
was held that each instalment as it fell due 
was a claim originating under the decree from 
the date when such claim arose, and the decree- , 
holder was entitled to apply for delivery of 
possession on the occurrence of any subse- j 
quent default. The decree passed in the 
instant case consists of two parts. The first 
part is that the 4th defendant in the suit and 
his heirs for the purpose of ‘kulithaligai’ cha- 
rity should pay to the plaintiff and his heirs 
62 kalams of paddy in perpetuity. The 
second part of the decree is that if there is 
continuous default in payment of the paddy, 
the decree can be executed and possession 
recovered from the 4th defendant. The exe- 
cution of the decree for recovery of possession 
is made contingent on a continuous default in 
payment of paddy for a period of three years, 
The decree does not provide that the option 
given to the decree-holder of obtaining posses- 
sion of land on a default being made in pay- 
ment for a continuous period of three years, 


1. (1927) 53 M.L.J. 22: 54 I.A. 272: 
A.I.R. 1927 P.C. 146. 
2. A.I.R. 1958 Punj. 79. 
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was to be exercised only on the occurrence of 
the first default. As the decree for 62 kalams 
of paddy per year is in perpetuity, every time 
when there is default in payment of paddy for 
a continuous period of three years, a fresh 
right to execute the decree accrues to the 
decree holder. Each default for a continuous 
period of three years as and when it occurs, 
gives or confers on the plaintiff the right to 
- execute the decree for recovery of possession. 
Article 136 of the Limitation Act provides 
that when the default in making the payment 


takes place, the execution petition 
should be filed within 12 years 
from that date. To construe Article 


136 of the Limitation Act as to mean that the 
E. P. should te filed within twelve years 
from thé date when the first default took place 
or when the earliest default occurred is not 
warranted by a plain reading of the Article. 
On the occasion of each default, the right to 
execute the decree and claim recovery of pos- 
session is conferred under the decree. The 
fact that on earlier occasions when there were 
similar defaults no E. P. was filed for 
recovery of possession will not take away 
the right of the plaintiff to ask for recovery of 
possession with reference to subsequent default. 
In the Privy ‘Council case relied on by the 
learned counsel, for the decree-holder-seventh 
respondent, the right to recover possession is 
contingent on the default being made for each 
year whereas in the instant case, the right to 
recover possession is contingent on the default 
being committed for each continuous default 
for a period of three years. Excepting this, 
there is no difference in the instant case and 
the Privy Council decision referred to supra. 
As admittedly the default in not paying the 
62 kalams of paddy per year for a continuous 
period of three years has occurred, the decree- 
holder is entitled to recover possession. In 
this view, the execution petition filed cannot be 
said to be barred by time. 


4. The learned counsel for the petitioner con- 
tended that the petitioner is not claiming inte- 
rest under the 4th defendant in the suit and he 
cannot be impleaded as the legal representa- 
tive of the 4th defendant. -In E.A. No. 
843 of 1975, the petitioner was added as legal 
representative of the deceased 4th defendant 
and against this order Civil Revision Petition 
No. 2433 of 1976 was filed. The only con- 
tention urged in the civil revision petition was 
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whether the second plaintiff has locus standi 
to maintain the execution petition, and this 
was directed to be considered by this Court 
in the order passed in Civil Revision Petition 
No. 2433 of 1976. So the question whether 
the petitioner is the legal representative of the 
deceased 4th defendant has already become 
final and conclusive as a result of the order 
passed in Civil Revision Petition No. 2433 of 
1976, and the issue cannot be again re-agitated 
in this civil revision petition. 

5. The order of the executing Court is 
accordingly confirmed and the civil revision 
petition stands dismissed, in the circumstances 
without costs. 


R.S. 





Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Sethuraman, J. 


Vaithilinga Velalar Appellant*® 
v. wit 
Velayutha Velalar and others 

Respondents. 


Deed — Construction — Release by benamidar 
of his interest in property—E fect of —Expres- 
sion ‘nominee’ used in plaint referring to re- 
leasor, whether means benamidar . 


A document of sale, dated 14th Sep- 
tember, 1944 was in the name of one G, the 
plaintiff’s brother-in-law, G himself executed 
on 5th January, 1970, a deed of release in 
favour of the plaintiff stating even in the open- 
ing that the property concerned had been pur- 
chased in his name benami. It was argued 
for the defendants that the use of the term 
“nominee” in one part of the plaint in rela- 
tion.to G showed absence of any case of 
benami; that if the original transaction. was 
benami no release was necessary and if the 
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original transaction was not benami the release 
would be incompetent to convey title. 


Held: ‘Nhe use of the term ‘nominee’ in the 
later part of the plaint read in the context of 
the statement in the earlier part that the sale 
deed of 1944 was benami in the name of G, 
showed that the term had been used, in the 
sense of a benamidar. [Para. 5.] 


‘Even a release can operate in certain circum- 
Stances as a conveyance. By using words of 
sufficient amplitude a deed of release can trans- 
fer title to one having no title before the 
transfer. 


In the present case however, when it was 
admitted by ‘G’, that he was only a benamidar 
the property had really vested in the plaintiff, 
the deed of release was taken only for the pur- 
pose of silencing any dispute or perfécting his 
title. The intention of ‘G’ was clearly to 
efface whatever title he had as a benamidar 
and to declare that the plaintiff was the owner 
of the property. In the light of the docu- 
ment it would clearly follow that the plaintiff 
would be entitled to the property. The defen- 
dants have not a scrap of title to-the suit pro- 
perty. [Para. 8.] 
Cases referred to:— 


Sree Meenakshi Mills Ltd. v. Income-tax 
Commissioner, 1957 S.C.J. 1: 1956 S.C. 
R. 691: (1957) 1 An. W.R. (S.IC.) 1: 
(1957) 1 M.L.J. (S.C.) 1:31 I.T.R. 28: 
A.I.R. 1957 S.C. 49; T. Manmo v. K. 
Ramunni, (1966) 1S.C.J. 138: A.1.R. 1966 
S.C. 337; Kuppuswami v. Arumugham, A.I. 
R. 1967 S.C. 1395. 


Appeal against the decree of the Court of the 
Additional Subordinate Judge, Thanjavur, 
dated 30th April, 1977 and passed in Appeal 
Suit No. 150 of 1976, preferred against the 
decree of the ‘Court of the District Munsif of 
Pattukkottai, dated, 14th. April, 1976 and 
passed in Original Suit No. 1222 of 1974. 


V. Krishnan and P. Veeraraghavan, for 
Appellant. 

. K. Yamurian, for Respondents. 

The Court delivered the following 


JupcmentT.—The plaintiff in O.S. No. 1222 
of 1972, in the Court of the District Munsif 
of Pattukkottai is the appellant in the present 
. second appeal. He filed the said suit for 
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mandatory injunction. The property in gues- 
tion in the suit originally belonged to one 
Kocharan’s family. The property bears Sur- 
vey No. 126|2-B. There was an earlier suit, 
O.S. No. 517 of 1942 filed by the plaintiff 
against one Ramaswami, the first defendant’s 
elder brother, who was the kartha of a joint 
family, and another in respect of the said 
survey number. The suit was decreed and in 
an appeal preferred bythe said Ramaswami 
it was held that one Kulandayyan Nattarasan. 
was entitled to the suit property. The plain- 
tiff accepting this provision, obtained a sale 
deed from the legal representatives of the said 
Kulandayyan Nattarasan on 18th September, 
1944, in the name of Govinda Vclalar. Rama- 
swami Velalar then, filed O.S. No. 406 of 
1946 in the Court of the District Munsif of 
Pattukottai impleading Govinda Velalar as the 
defendant. The said suit was transferred to 
the District Munsif’s Court of Mannargudi and 
was numbered as O.S. No. 127 of 1947, 
The claim of Ramaswami Velalar was that the 
said Govinda Velalar, who was the defendant 
in the suit, was only his nominee. The. trial 
Court negatived the said contention and the 
said decision was confirmed by the Appellate 
Courts. The plaintiff claimed that the said 
Govinda Velalar was only his benamidar and 
he, therefore took a release deed from the said 
Govinda Velalar on 5th January, 1970 under 
Exhibit A-5 so as to avoid any claim in future 
by the said Govinda Velalar. ‘After the death 
of Ramaswami, his brother, the first defendant 
and his (Ramaswami’s) sons became divided 
and this property was allotted to him. ‘The 
property was divided into three plots, east-to- 
west for convenience and the defendants were 
said to have forcibly removed the ridges and 
put up a new ridge. It is in these circum- 
stances, the plaintiff came forward with the 
present suit for declaration of his title. 


2. The first defendant Arunachala Velalar 
is the father and defendants Z and 3 are his 
sons, They denied that the plaintiff had any 
title to the suit property and they also took 
up a point of limitation. 


3. The trial Court held that the plaintiff had 
established his title to the suit property and that 
the defendants had obliterated the ridge. It, 
therefore, granted a decree in favour of the 
plaintiff as prayed for. The matter was taken 
un appeal by the defendants, and the learned 
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. Subordinate Judge of Thanjavur, held, that the 
plaintiff had failed to establish his title to the 
Suit property as well as the obliteration of the 
ridge pleaded by him. According to him, the 
plea of benami was not pleaded. The result 
was that the suit stood dismissed. The plain- 
tiff came forward with the present second 
appeal and it was admitted on the following 
questions : 


(1) Whether the lower appellate Court has 
misconstrued the pleadings in coming to the 
conclusion that the plaintiff’s case put forward 
in the pleadings is not that Govinda Velalar, 
who executed Exhibit A-5, is a benamidar 
for him? 


(2) Whether Extibit A-5, which is styled 
a release deed, is non est as held by the lower 
appellate Court? 


(3) Even assuming that the title was with 
Govinda Velalar, the person who executed 
Exhibit A-5, whether the said document can- 
not convey title to the plaintiff? 


4. The learned counsel for the appellant Mr. 
V. Krishnan contended that the lower appel- 
late Court has misconstrued the pleadings, 
that there was a specific case of benami put 
forward stating that Govinda Velalar was the 
. benamidar of the plaintiff, that the benamidar 
had executed a release deed in favour of the 
plaintiff and that the. plaintiff was, therefore, 
entitled to the property and to the declaration 
as prayed for. The learned counsel for the 
respondents, Mr. K. Yamunan, submitted that 
if it was a benami transaction in which the 
document had been taken in the name of 
Govinda Velalar, then, no release was neces- 
sary and that, if it was not a benami trans- 
action the release would be incompetent to 
convey title. He refers: also to the non- 
examination of Govinda Velalar as being fatal 
to the case. According to him, Exhibit A-5 
cannot be construed as a conveyance and there- 
fore, the pldintiff’s prayers were rightly nega- 
tived by the lower appellate Court. 


5. The lower appellate Court has proceeded 
on the basis of a patent error in thinking that 
there was no plea of benami at all put for- 
ward in the plaint. In paragraph 4 of the 
plaint it is stated: 


“To get the cloud of his title removed, the 
plaintiff obtained a sale from Krishna Nat- 
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tarasan, the legal representative of Kulan- 
dayyan Nattarasan, whose title was upheld 
under a sale deed, dated 18th September, 
1944, The said sale deed was, however, 
taken benami in the name of plaintiff’s 
brother-in-law, Govinda Velalar. | osses- 
sion continued with the plaintiff”. 


It is in the context of this pleading that in the 
later portions of the plaint Govinda Velalar is 
referred to as the ‘nominee’. In these circum- , 
stances, the ‘Court below is wrong in proceed- 
ing as if there was no plea of benami_put for- 
ward in the plaint. Even if the plaintiff had 
not used the expression benami still the plaint 
can only be understood as putting forward a 
claim that Govinda Velalar was only a benami- 
dar as the expression ‘nominee’ was used or 
could have been used only in the sense of a 
benamidar. 


6. As pointed out by the Supreme Court is 
Sree Meenakshi Mills Ltd. y. Income-tax 
Commissioner’ : 


“the word ‘benami’ is used to denote two 
classes of transactions which differ from 
each other in their legal character and inci- 
dents. In one sense, it signifies a trans- 
action which is real, as for example, when 
A sells properties to B but the sale deed 
mentions X as the purchaser. Here the 
sale itself is genuine, but the real purchaser 
is B, X being his benamidar. This is the 
class of transactions which is usually termed 
as benami. But the word ‘benami’ is also 
occasionally used, perhaps. not quite accu- 
rately, to refer to a sham transaction, as for 
example, when 4 purports to sell his pro- 
perty to B, without intending that his title 
Should cease or pass to B. The funda- 
mental difference between these two classes 
of transactions is that whereas in the former 
there is an operative transfer resulting in 
the vesting of title in the transferee, in the 
latter there is none such, the transferor 
continuing to retain the title notwithstanding 
the execution of the transfer deed.” 


In the present case, the document dated 18th 
September, 1944, was taken in the name of 
Govinda Velalar. Govinda Velalar himself 





1. 1957 S.C.J. 1: 1956S. C. R. 691: 
(1957) 1 An.W:R. (S. C.) 1: (1957) 1 
M.L.J. (S.C.) 1: A.I.R. 1957 S.C. 49, 
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executed Exhibit A-5 and even in the opening 
it is stated that the said property had been 
purchased in his name benami. The following 
words used in the document will make it 
clear; — 


“as @Qer gos fost pen ia GAETE 
—angesrtsguraqb, 12e Aun Sab 
arkad shad- gimaaus Garer@ 
ocr è Guamég 1899-19440 AgM 
prege ymau Ab Ag ub our ae 
Stadiad. gab Arris STA 
eGer 
abs Aruga HasgHA awig urg 
BuGwor se)GurTaGur Geot.uir gy... .. 
wa  Qgeasuned Gosir LITU BAGAN 
AprugHu riCa 126-0 2-9 gaat 
9-40-@ TUAG TUNAS UTSA 
QdroaQuergh arisa sG gb 
Guna Dagsms KUD H gQarcasH a 
aag ads YGapuderujibd QA 
THUS HsrsqQyd AAS AOS wi usHM 7 
wads orsugCurge Ban pre 
suaseHag raph GanGsHGncn’’. 


The document affirms the benami character 
and also the absence of any title to the releasor 
Govinda Velalar. 


7. The question whether Govinda Velalar 
was a benamidar or not appears to have been 
mooted out even in the lower Court. In para- 
graph 9 of the trial Court’s judgment there is 
a discussion about the benami character of 
the property. There 
Govinda Velalar not being examined. P.W. 1 
plaintiff stated in the witness box that Govinda 
Velalar had ‘not been examined because he 
had becomé more or Jess dumb owing to ill- 
health. It is this portion of the evidence of 
P.W. 1 that was accepted as satisfactorily 
explaining the circumstances under which 
Govinda Velalar was not examined. In these 
circumstances, there can be no infirmity in the 
plaintiff's case that Govinda “Velalar was a 
benamidar and that he (plaintiff) was the real 
owner of the property. There is on these 
facts no question of transfer of title in favour 
of the. real owner. 


8. The Supreme Court has held that even a 
release can operate in certain circumstances 
as a conveyance. The first decision of the 
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Supreme Court was rendered in T. Manmo v. 
K. Ramunni'. In that case there was a 
kanom right in favour of some of the parties. 
A document styled as a ‘release deed’ was 
executed in respect of the said kanom right 
and it recited that the releasor had received 
Rs, 935 from the releasee and that the entire 
rights, liabilities and claims belonging to the 
releasor under the kanom deed had been 
“surrendered” to him. ‘This document was 
construed as effecting a conveyance of the 
kanom right. At page 339, Bachawat, J., 
speaking for the Court, observed that the mere 
nomenclature of the deed and the amount of 
the stamp duty paid on it, though relevant, 
are not conclusive on the question of construc- 
tion. At page 340 it was pointed out that a 
release may operate as a conveyance if the 
document clearly discloses an intention to do 
so. The same learned Judge, in Kuppuswami 
v. Arumgham?, dealt with a document in 
which it was stated that the releasor did not 
claim any right whatever in the immovable. 
properties mentioned in the instrument and 
that all the rights would be held and enjoyed 
undisputably witk absolute rights by the 
releases. It was also declared in the docu- 
ment that the releasor had not received any 
consideration. It was held that a registered 
instrument releasing the right, title and interest 
of the releasor without consideration may - 
operate as a transfer by way of a gift, if the 
document clearly shows an intention to effect 
the transfer and is signed by or on behalf of 
the releasor and attested by at least two 
witnesses. At page 397 it is stated that a 
deed called a deed of release can, by using 
words of sufficient amplitude, transfer title to 
one having no title before the transfer. In 
that particular case, the deed was in favour 
of a person having no interest in the pro- 
perty and the document could not take effect 
as an enlargement of an existing estate. Even 
then, it was held that it was intended to be 
and was a transfer of ownership. But in the 





“present case, when it was admitted by Govinda 


Velalar that he was only a benamidar, the 
property had really vested in the plaintiff. 
The deed of release was taken only for the 
purpose of silencing any dispute or perfecting 


1. (1966) 1 S.C.J. 138: A.I.R. 1966 
S.C. 327. 
2. A.I.R. 1967 S.C. 1395. 
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his title. The intention of Govinda Velalar 
was clearly to efface whatever title he had 
as a benamidar and to declare that the plain- 
tiff was the owner of the property. In the 
light of Exhibit A-5 it would clearly follow 
‘that the plaintiff would be entitled to the pro- 
perty. The defendants have no scrap of title 
to the suit property and the trial Court rightly 
decreed the suit in plaintiff’s favour. The 
finding of the ‘Court below to the contrary 
cannot be sustained. The second appeal is 
accordingly allowed, but in the circumstances 
there will be no order as to costs. 


R.S. 





Second appeal 
allowed . 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Sethuraman, J. 


Krishnamoorthy Thondaman 


Appellant” 
v. 


D. Ramanathan Respondent. 


Tamil Nadu Agricultural Lands Record of 
Tenancy Rights Act (X of 1960) (as amend- 
ed by the Tamil Nadu Amending Act XXXIV 
of 1972), section 16-A—Scope—Temple lands 
leased to R, defendant's brother — Plaintiff, 
trustee of temple—Suit for injunction by plain- 
tif alleging possession through a surrender of 
suit lands under a compromise in eviction 
proceedings against R, and personal cultivation 
since then and R setting up defendant to give 
him trouble—Defendant denying allegations 
and pleading bar of civil Court’s jurisdiction 
under section 16-A—Suit held to be maintain- 
able by the lower Courts and injunction grant- 
ed—High Court affirming conclusions. 


The suit lands belonging to a temple had 
been leased out to one R, brother of the defen- 
dant. The plaintiff who was the trustee of 
the temple instituted eviction proceedings 


against X on account of his being in arrears of 





*S:A. No. 1162 of- 1978. 
ee - 18th November, 1981. 
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rent. The piaintiff alleged that, during their 
pendency, there was compromise arrangement 
between him and R, that R surrendered pos- 
session of the suit lands, that since then he 
had been carrying on personal cultivation 
and that R had set up the defendant to give 
trouble to him. Hence he had to come 
forward with the present suit for an 
injunction. The defendant denied the allega- 
tions and also questioned the civil Court’s 
jurisdiction to entertain the suit and go 
into the question of tenancy. Both the 
lower Courts held the suit to be main- 
tainable and the plaintiff entitled to an injunc- 
tion. In appeal to the High ‘Court, it was 
contended that the civil Court’s jurisdiction 
was barred by section 16-A of Tamil Nadu 
Act (X of 1960). 


Held: The matters which are within the 
exclusive jurisdiction of the authorities cons- 
tituted under the Act are limited by the pro- 
visions contained in section 3 (2) of the Act,’ 
because those were the particulars which are. 
directed to be included in the approved record. 
to be prepared under the Act. [ Para. 4.] 


The determination of the question as to whe- 
ther the lands were let out to the tenant, “so 
that he got protection of the provisions of 
the Act, is not within the exclusive jurisdic- 
tion of the statutory authorities and jurisdic- 
tion of the civil Court to determine such a 
matter has not been ousted. In other words, 
both the civil ‘Court as well as the statutory 
authorities could go into the question as to whe- 
ther a person is a cultivating tenant. If it is 
determined that he was a cultivating tenant, 
then the civil Court will lose its jurisdiction and 
the matter will have to be considered only by 
the statutory authorities. In the present case, 
the civil Court had jurisdiction to go into the 
question of tenancy. [Para. 5.] 


Case referred to:— 


Periathambi Goundan v. The District Revenue 
Officer, (1980) 2M.L.J. 89: (1980) I.L.R. 
3 Mad. 255:93 L.W. 169: A. I. R. 1980 
Mad. 180. 


Appeal against the decree of the Court of the 
Subordinate Judge of Tanjore in Appeal 
Suit No. 207 of 1976 preferred against the 
decree of the Court of the District Munsif of 
a a in Original Suit No. 395 of 


38 


R. Sundaralingam, for Appellant. i 
K. Ramamoorthy, for Respondent. , 4 
The Court” delivéred thé following 


JUDGMENT, —The second appeal has been filed 
by 'the defendant in O.S. No. 395 of..1973 
in -the Court. of 'the- District Munsif, Mannar- 
gudi. - The plaintiff is-the trustee of. Sri 
Subramania Swamy: Temple and its. Nandava- 
nam Kattalai, Needamangalam. . The suit 
lands,: which belongs. to the said temple, were 
leased out to one - Raghurama Thondaman, 
brother of the defendant. : As he fell in arrears 
of rent, the plaintiff instituted eviction pro- 
ceedings against Raghurama. During the 
pendéncy' of that petition, Raghurama and the 


plaintiff were said to have. entered-into a. 


compromise, as a result of which, Raghurama 
surrendered possession of thé lands. Accord- 
ing to the plaintiff, he has been cafrying on 
personal’ cultivation of the suit lands there- 
after. As there’ was some threat of inter- 
ference in’ thé cultivation’ of the lands by ‘the 
plaintiff, the’ plaintiff has come forward with 
the sitit. According to the plaintiff, Raghu- 
rama has set up the defendant, his brother, to 
give trouble to, the plaintiff. 


2. The averments in, the plaint were denied 
in the written statement filed by. the defendant. 
The jurisdiction of the civil Court to go. into 
the aaa of tenant: was also challenged. 


, The learned District Munsif . found , that 
i ‘suit, filed. was maintainable , and. that the 
plaintiff, was entitled to an order of injunc- 
tion. Thére was an appeal by the defendant 
and the learned Subordinate Judge found. that 
from the date, of surrender of the suit proper- 
ties by Raghurama in favour of, the plaintiff, 
the plaintiff was in possession of the proper- 
ties and so he was entitled to the order of 
injunction prayed for. ‘Consequently, the ap- 
peal was dismissed. As against the said judg- 
ment, this second appeal has been preferred. 


4.--The learned: counsel for the appellant 
contended that the, jurisdiction of the civil 
Court is, barred.by. section 16-A of the Tamil 
Nadu Act. (X. of 1969), introduced by. the 
amending Act- (XXXIV of 1972). This 
amending provision came in for consideration 
by a Full Bench of this Court in the case in 
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Periathambi Goundan v, The District Revenue 
The Full Bench observed that the 
controversy as to whether a particular piece of 
land has been let out for ‘cultivation or not is 
one constituting a jurisdictional issue; which 
the Record Officer had to decide before ‘he 
could determine any other matter under the 
Act. Such controversy is not however within 
the exclusive jurisdiction of the statutory 
authorities, because to hold so, would enable 
the statutory authorities to assume jurisdiction 
by erroneously deciding such an issue. The 
learned Judges describe ‘the ` jurisdiction and 
the powers of the ‘Court in the following 
words:— 
“Our conclusion as to what are the matters 
which are within the exclusive jurisdiction 
of the authorities constituted under the Act 
and with reference to which the bar imposed 
by section 16-A comes into operation gains 
confirmation from the provisions of sec- 
tion 14 (1) as already indicated. The 
various enactments enumerated in section '14 
(1) are all enactments dealing with the rights 
and liabilities of land-owners and the tenants 
to whom land’ has been let for cultivation. 


2. 


NAUN ANANA NANI 


It is further observed~ therein that the require- 
ments. of section 3 (2) of the Act would 
assume importance and the preparation of the 
approved record under the Act will cons- 
titute a-preliminary determination of the mat- 
ters necessary for invoking the jurisdiction of 
the authorities functioning under the Acts 
enumerated in section 14 (1). It would thus 
be clear that the matters, which are within 
the exclusive : jurisdiction of the authorities 
constituted under the Act are limited by the 
proyisions contained in section 3 (2) of the 
Act, because those were the particulars, which 
are directed to be included in the approved 
record to be prepared under the Act. | 
5. From the above, it can be seen that thel 
determination of the question as to whether 
the lands were ‘let out to the tenant, so that 
he got the protection of the provisions of the 
Act, is not within the exclusive jurisdiction of 
the statutory authorities and the jurisdiction of 
the civil Court to determine such a matter has 
not been ousted. In other words both the 
civil Court as well as the statutory authorities! 
ic aie al AAA EN 


1. (1980) 93 L.W. 169: (1980) 2 M.L. 
J. 89: (1980) I.L.R. 3 Mad. 225: A.I.R. 
1980 Mad. 180. | l 
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could go into the question as to whether a 
person is a cultivating tenant. If it is deter- 
mined that he was a cultivating tenant, then 
the civil Court will lose its jurisdiction and 
the matter will have to be considered only .by 
the statutory authorities. In the light of this 
decision, it has to be held that in the present 
case, the civil ‘Court had jurisdiction to go 
into the question of tenancy. The second ap- 
peal accordingly fails and is dismissed. There 
will be no order as to costs. 


R.S. 





Second appeal 
dismissed. 


IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 


Present :—G. Ramanujam and G. Mahes- 


waran, JJ. 

A. K. L. Labbai Thambi Maraicar 

, i A Appellant* 
Us Da 


. The Government of India, Enforcement 
Directorate, represented by Deputy Direc- 
tor of Enforcement, Sastry Bhavan, 
Haddows Roads, Madras-6 and others 

Respondents. 


Foreign Exchange Regulation Act (VII of 
1947), section 5. (1) (aa)—Foreign Exchange 

` Regulation Act (XLVI of 1973), section 9 
. (1) (b)—Receipt of monies from person in 
India under instructions from person resident 
abroad .. through. bank drafts in September, 
1973 and February, May, 1974—Person receiv- 
ing charged with violation of section 5 (1) 
(aa) of 1947 Act and section 9 (1) (b) of 
1973 Act respectively—Show cause notice 
issued under 1947 Act in the case of Septem- 
ber, 1973 receipt and under 1973 Act in the 
case of 1974 receipts—Receipts admitted and 
ignorance of law pleaded—Penalty imposed— 
Appeal to High Court—Pleas that action in 
respect of September, 1973 receipt should be 
only under the 1973 Act-and that the 1974 
receipts were not violative of section 9 (1): 
(b) in view of the Explanation to section 9 
(1) (b)—Pleas rejected—Scope of Explana- 
tion fo section 9 (1) (b). 


Held: The contention that in respect of the 
violation of the provisions of the Foreign 





*A,A.O,No. 392 of 1980. h 
11th February, 1982. 
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Exchange Regulation Act which had taken 
place before the 1973 Act came into force the 
1947 Act cannot be invoked since that Act 
has been repealed is untenable. Section 6 of 
the General Clauses Act has been made specifi- 
cally applicable by section 81 (3) of the 1973 
Act and if secticn 6 is applied, then, even in 
respect of offences committed under the 1947 
Act action could be initiated under the 1947 
Act as if the 1973 Act had not come into 
force. Even if the 1947 Act has been repeal- 
ed it should be taken to survive in respect 
of offences which had been committed when 
that Act was in force in view of section 81 
(3) of the 1973 Act. The provisions of the 
old Act have been rightly invoked by the 
authorities in the present case in respect of the 
receipt in September, 1973. [Para] 6.] 


It is not correct that the Explanation to sec- 
tion 9 (1) (b) of the 1973 “Act restricts the 
application of the provision in that sub-sec- 
tion only to receipts without a corresponding 
inward remittance from any place outside 
India. The Explanation is intended to 
cover cases of payménts received by order 
or on behalf of an authorised dealer in 
which case further proof that the receipt 
was without a corresponding inward, remit- 
tance from any place outside India.is neces- 
sary. Since in the present. case the amount 
has been received on instructions from a per- 
son outside India and has not been received , 
by order or on behalf of an authorised dealer 
the Explanation does not come into. play. 
Hence no question of satisfying the Explana- 
tion arises. [Para. 7.] 


Appeal against the order of the Foreign Ex- 
change’ Regulation Appellate Board, Madras 
Bench, Madras, dated 5th October, 1979, and 
made. in Appeal No. 374 of 1976. (Order 
No. 99-100 of 1976. F. No, T..41560!MAS| 
76, dated 9th March, 1976, order of the Assis- 
tant Director of Enforcement, Madras.) 


. M. R. N. Kothandaraman, for Appellant. 


K. Swamidurai, Additional Central Govern- 
ment Standing Counsel, on behalf of Respon- 
dents. 

The Order of the Court was made by 


Ramanujam, J —The. appellant herein is ag- 
grieved against the order dated 5th October, 
1979 of the Foreign Exchange Regulation 
Appellate Board which affirmed the order 
dated 9th March, 1976 of the Assistant Direc- 
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tor of Enforcement holding the appellant 
guilty of contravention of section 5 (1) (aa) 
and section 9 (1) (b) of the Foreign Ex- 
change Regulation Act, 1947 and 1973 respec- 
tively and levying a penalty of an aggregate 
sum of Rs. 15,000 in respect of those viola- 
tions. 


2. On information that the appellant has 
received certain payments from a person. in 
India under instructions from a person resi- 
dent abroad the appellant was summoned to 
appear before the Chief Enforcement Officer. 
He gave a statement that two sums of 
Rs, 2,000 and Rs. 3,000 were received by him 
by sale of paddy and denied that the said 
amounts received by him represented pay- 
ments received under instructions from 
a person residing abroad. As the state- 
ment given by him was found not satis- 
factory on enquiry, again he was summoned to 
appear on 3rd March, 1976 and on that date 
he gave a statement that his co-brother 
S. M. Ibrahim working in . Singapore as a 
clerk in a shop represented to him in Septem- 
ber, 1973, that he has arranged to send a 
sum of Rs. 2,000 by means of bank draft 
sent by.a person in India, that he received 
the bank. draft from a person in India and 
credited the same in his bank account on 
19th September, 1973. He also stated that 
he received two similar drafts for Rs. 2,000 
and Rs. 1,000 in February, 1974 and May, 
1974 respectively in the same manner under 
instructions from S. M. Ibrahim at Singa- 
pore through unknown persons in India and 
that the said amounts were spent by him for 
maintaining the family of S. M. Ibrahim 
who were staying with him. In view of the 
said subsequent statement wherein the appel- 
lant has admitted that he has received a sum 
of Rs. 2,000 in September, 1973, and a sum 
of Rs. 2,000 in February, 1974, and a further 
sum of Rs. 1,000 in May, 1974, under instruc- 
tions from his co-brother S. M. Ibrahim of 
Singapore through bank drafts drawn by per- 
sons in India, two show cause notices dated 
3rd March, 1976, were issued to the appel- 
lant for contravention of sections 5 (1) (aa) 
and 9 (1) (b) of the Foreign Exchange 
‘Regulation ‘Act, 1947 and 1973, respectively 
for having received the various amounts re- 
ferred -to above from a local person other 
than an authorised dealer in foreign exchange 
without the general or special exemption from 
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the Reserve Bank of India. The appellant 
filed his objections on 3rd March, 1976, re- 
questing the adjudicating authorities to decide 
the case on 3rd March, 1976, itself since it 
would be difficult for him to go over to 
Madras again in connection with the case 
from his native prace. Accordingly the case 
was adjudicated on 3rd March, 1976. The 
Assistant Director of Enforcement gave, a 
personal hearing to the appellant and during 
the personal hearing, he had admitted the 
contravention of the provisions of the Foreign 
Exchange Regulation Act, 1947, to the extent 
of Rs. 2,000 and the provisions of the Foreign 
Exchange Regulation Act, 1973, to the ‘extent 
of Rs. 3,000. He further pleaded that the 
contravention was out of ignorance of law 
and that the transgression was unintentional. 
The Assistant Director of Enforcement, after 
perusal of the records and the statements 
made by the appellant both before and at the 
time of the personal hearing, found that the 
appellant had contravened section 5 (1) (aa) 
of the 1947 Act for having received a sum | 
of Rs. 2,000 and section 9 (1) (b) of the 
1973 Act for having received two payments 
amounting to Rs. 3,000 and that the receipt 
of the amounts by the appellant cannot be 
said. to be due to ignorance of law especially 
when he has suppressed the truth in his origi- 
nal statement dated 20th December, 1975, 
and therefore it is not a fit case for extending 
any lenient treatment. For the said violations 
an aggregate penalty of Rs. 15,000 was 
levied. ; . 


3. The appellant took the matter in appeal 
and the Foreign Exchange Regulation Appel- 
late Board found that the finding of the 
Assistant Director of Enforcement is based on 
the appellant’s own statement dated 3rd March, 
1976, wherein he has clearly admitted the 
contravention and therefore the finding can- 
not be assailed in the appeal. As regards the 
quanfum of penalty the Board was of the view 
that the penalty levied was not excessive and, 
therefore, there is no justification for reducing 
the penalty. 


4. In this appeal which is directed against 
the Appellate Board’s -order, the following 
three contentions have been raised by.the 
learned counsel for the appellant: (1) On 
the materials on`record the charge of con- 
travention of section-5 (1) (aa) of the 1947 


uJ 


Act and section 9 (1) (b) of the 1973 Act 
cannot be said to have been established and, 
therefore, the finding that the appellant is 
guilty of contravention of those provisions can- 
not þe legally sustained. (2) Though the. sum 
of Rs. 2,000 had been received on 19th Sep- 
tember, 1973, in respect of such receipt action 
has to be taken only under the 1973 Act and 
the show cause notice in respect of that receipt 
based on the violation of tha provisions of 
the 1947 Act cannot be legally sustained. 
(3) As regards the receipts in February and 
May, 1974, they will not amount to violation 
of the provisions of section 9 (1) (b) of the 
1973 Act as the Explanation to that section 
cannot be applied as the Department has not 
proved that there is no inward payment as 
contemplated in that Explanation. 


5. So far as the first contention is concerned, 
it is not in dispute that though the appellant 
originally denied the receipt of the amount 
through a person in India on the instructions 
given by a person residing in Singapore in 
his subsequent statement he has clearly admit- 
ted that he has received the amounts through 
persons in India on the instructions of his co- 
brother, S. M. Ibrahim residing at Singapore, 
and his second statement contains a clear 
admission that he has committed the violation 
complained of in the show cause notice. He 
also states in his subsequent statement that 
he has received the amount in ignorance of 
the law and therefore he must be leniently 
treated. In view of the said statement the 
authorities below are right in holding that the 
violation complained of in the show cause 
notice has been established. The learned 
counsel for the appellant contends that in these 
cases the appellant received cheques through 
banks which are authorised by the Reserve 
Bank of India to deal. in foreign exchange 
and therefore, there is no violation of either 
section 5 (1) (aa) of the 1947 Act and sec- 
tiot 9 (1) (b) of the 1973 Act. According 
to the learned counsel wherever the receipt of 
money is in the form of a cheque that will not 
attract the above provisions. However, the 
léarned counsel has overlooked the fact that 
the cheque in these cases has been drawn on a 
local bank by a person in India. It has not 
been shown that the appellant’s co-brother 
residing in Singapore had sent the amount 
through banks which is an authorised channel, 
in which case it could be said that the money 
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came through authorised channel and there- 
fore there is no violation. The show cause 
notice in this case proceeds on the basis that 
on the instruction of his co-brother at Singa- 
pore a third party drew a cheque and handed 
over the cheque to the appellant instead of 
bringing the cash and giving it to the appel- 
lant, he had brought.a cheque drawn on some 
local bank and gave it to the appellant. This 
cannot be said to be in the nature of the 
amount being transmitted from the appellant’s 
co-brother from Singapore to the appellant 
residing in India. In this view of the matter, 
the finding of the authorities below that the 
appellant has committed violation of sec- 
tion 5 (1) (aa) cannot be interfered with. 


6. On the second question that in respect of 
the violation that has taken place before the 
1973 Act came into force the 1947 Act can- 
not be invoked as the said Act has been re- 
pealed, we are of the view that section 6 of 
the General Clauses Act, has been made 
specifically applicable by section 81 (3) of 
the 1973 Act and if section 6 of the General 
Clauses Act, is applied, then even in respect 
of offences committed under the 1947 Act 
action could be initiated under the 1947 Act 
as if the 1973 Act has not come into force. 
Even if the 1947 Act has been repealed, it 
should be taken to survive in respect of 
offences which had taken place when the old 
Act was in force in view of section 81 (3) 
of the new Act. We have already taken this 
view in C.M.A. No. 288 of 1980 batch wherein , 
exactly a similar question arose. Following 
the said judgment we hold that the provi- 
sions of the old Act have rightly been invoked 
by the authorities below in respect of the 
violation of foreign exchange regulation com- 
mitted by the appellant in September, 1973, 
when the old Act was in force. 


7. Now we come to the thid contention 
that in respect of the receipt of the two 
amounts of Rs. 2,000 and Rs. 1,000 in 
February and May, 1974, respectively the 
charge under section 9 (1) (b) cannot be taken 
to have been duly established. The Explana- 
tion to section 9 (1) (b) as found in the 1973 
Act is as follows :— 


Explanation:—For the purpose of this 
clause, where any person in, or resident in, 
India receives any payment by order or on 
behalf including an authorised dealer with- 
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out a ‘corresponding inward remittance from 
any place outside India, then such person 
shall be deemed: to have received such pay- 
ment otherwise than through an authorised 
dealer”... 


According to the learned counsel for the 
appellant though section 9 (1) (b) containing 
the above Explanation restricts the applica- 
tion of the provision in section 9 (1) (b) 
only to receipts without a corresponding in- 
ward remittance from any place outside India, 
a close reading of the Explanation shows that 
it is intended to cover cases of payments 
received by order or on behalf of an authorised 
dealer in which case further proof that the 
receipt was without a corresponding inward 
remittance from any place outside India is 
necessary. In this case the Explanation does 
not come into -play for the amount has not 
been received’ by order or on behalf of an 
authorised dealer. 
received on instructions from a person outside 
India and the same has not been received by 
the appellant by order or on behalf of any 
authorised dealer. Once the Explanation is 
not found to. be applicable in. respect of the 
violation complained of under section 9 (1) 
(b) the further contention advanced by the 
learned counsel for the appellant that in res- 
pect of the violations complained of under the 
new: Act the Explanation also should be satis- 
fied does not arise. All the three contentions 
therefore fail and the civil miscellaneous ap- 
peal is dismissed. There will, however, be 
no order as to costs 

ae si 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
PreseENT:—G. Ramanujam and G. Mahes- 
waran, JJ. 


Sri Ram Chit Fund, represented by its 
Partner, K. Chinniah Naicker, Attur Post, 
Salem District and others .. Petitioners* 


D. 


The State of Tamil Nadu, represented by 
its Commissioner and Secretary, Co-ope- 


ration Department, Fort St. George, 
Madras-9 Respondent. 
(A) Tamil Nadu Debt Relief Act (XXXI 


of 1976). (as amended by Tamil Nadu Acts 
XXXIX of 1979 and V of 1980) — 
Constitutional validity and enforceability— 
Provisions, if violative of Article 14 or 
19 — Declaration:in section 2, that the 
Act is intended to carry out the objectives of 
Article 46—Effect — Court's jurisdiction to 
examine if Act is ‘violative of Article 14 or 
19 not affectéd—Act can be sustained if its 
provisions serve purposes of Article 39 (b) 
and (c)—Validity of Act upheld. 


(B) Constitution of India (1950), Articles 
14, 19, 46, 39 (b) and (c), 51 (c). ` 


The petitioners. in the present case, challenged 
the constitutionality and enforceability of the 
Tamil Nadu Debt Relief Act, 1976 on the 
following grounds, namely, that the Act does 
not provida guidelines to classify usurious trans-. 
actions irom legitimate dealings ; that the defi- 
nitions: of ‘creditor’, ‘debtor’, and ‘debt’ in the 
Act are discriminatory ;. that the Act is expro- 
priatory as wiping out in toto the debts. due to 
certain creditors; that it is violative of Article 
19 (1) (g) of the Constitution in so far as it 
affects: the business of pawnbroking; -that it 
discriminates between ‘institutional creditors’ 
and ‘non-institutional. creditors’ without rea- 


- sonable.basis thereby offending Articles 14 and 


19 of the Constitution etc. It was also con- 
tended that the declaration contained in sec- 
tion 2 of the Act that the Act was intended 
to carry out the objects and purposes of Arti- - 
cle 46 of ike Constitution cannot sustain the 





*W.P, Nos. 3639 to 3641 of 1980. 
25th February, 1982, 
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Act against ‘a: challenge on the ground of its 
offending Articles 14 and 19. 


Held: . The contentions against the constitu- 
tionality and enforceability of the Tamil Nadu 
Debt Relief. Act, 1976 on .the, grounds stated 
above have been concluded against the peti- 
tioners by the decision in M. A. Chidamba- 
ram Chettiar Firms and others v. The State 
of Tamil Nadu and others, (1977) 2 M.L. 
J. 1: A.I.R. 1977 Mad. 153; M\s. Fate- 
chand Himmatlal and others, etc. v. State of 
Maharashtra, (1978) 1 S.C.J. 1: A. I. R. 
1977 S.C. 1825 and in the decision of the 
Madras High Court in W.P. Nos. 3242 of 
1980, etc. (Judgment, dated 10th December, 
1981). [Para. 8.] 


In view of the decision of the Supreme Court 
in Minerva Mills Limited and others v. Union 
of India and others, (1980) 3 S.C.C. 625: 
A.I.R. 1980 S.C. 1789, the declaration in 
section 2 of the Act may not afford constitu- 
tional protection against a challenge to the 
validity of the Act as violative of Article 14 
or 16. Nevertheless the Court can go into 
the question as to whether the Act is intended 
to carry out the object and purpose of Article 
39 (b) and (c) of the Constitution and sus- 
tain the Act if it comes within the avowed pur- 
pose contained in that Article. [Para. i0.] 


Even if the declaration does not serve the pur- 
pose desired by the Legislature the Court can 
still go into the question as to whether the 
Act is intended to serve the purpose of Arti- 
cle 39 (b) and (c). [Para. 10.] 


In its earlier decision the High Court’ has 
specifically gone into the question whether the 
provisions which are exactly similar to those 
contained in the present Act do not offend 
Article 14 or 19. ` Hence the invalidity of 
section 2 of the Act will not invalidate consti- 
tutionally the provisions of the “Act. : 

eee [Para. 10.] 


Validity of Tamil,Nadu Act XXXI of 1976 
upheld. 

Cases referred to:— f 
Chidambaram Chettiar Firm v: The State of 
Tamil Nadu, (1977) 2 M. L. J. 1: (1977) 
I.L.R.'1' Mad. 135: 90 L.W. 27: A.I.R. 
1977 Mad. 153; M|s. Fatechand Himmatlal 
v. State of Maharashtra, (1978) 1 S.C.J. 1: 
(1977) 2 S.C.C. 670: (1977) 2 S..C. R. 
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828: A.I.R. 1977 S.C. 1825; Pathumma v. 


State of Kerala, (1980) 2 S.C.C. 1: (1978) 
2 S.C.R. 537: A.I.R. 1978 S.C. 771; 
Minerva Mills Ltd. v. Union of India, (1980) 
3 S.C.C. 625: A.I.R. 1980 S.C. 1789. 


Petitions under Article 226 of the Constitu- 
tion of India, praying that in the circumstances 
stated therein, and in the affidavits filed there- 
with the High Court wili be pleased to issue 
a writ of declaration declàring that the Tamil 
Nadu Debt Relief Act, 1978 (Tamil Nadu 
Act XXXI of 1976) as amended by Tamil 
Nadu Acts XXXIX ‘of 1979 and V of 1980) 
and the Rules made thereunder are unconsti- 
tutional, illegal and void and unenforceable in 
so far as they relate to the petitioner. 


K. Doraiswami, for Petitioners. > 


S. Jagadeesan, for Government Pleader, for 
Respondent. 


The Order of the Court. was made by 


Ramanujam, J.—The petitioners in each of 
these cases pray, for a writ of declaration de- 
claring that the Tamil Nadu Debt Relief Act, 
1976 (Tamil Nadu Act XXXI of 1976) as 
amended (hereinafter referred to as the Act) 
and the Rules made thereunder are unconsti- 
tutional, illegal, void and unenforceable in so 
far as they relate'to them. 


2. The grounds .of attack urged by the peti- 
tioners in each of these petitions are: 


“(1) That the declaration contained in 

section 2 of the Act that-the Act is intend- 
- ed to-carry out the objéctives mentioned 
in Article 46: of the Constitution is uncons- 
titutional and cannot be pressed into ser- 
vice to sustain the constitutional validity of 
‘the Act and ‘that in any event the said 
declaration cannot take away the jurisdiction 
of this ‘Court to declare an Act as uncons- 
titutional on the ground of violation of 
Articles 14 and 19 of the Constitution; 

(2) That there are no guidelines in the 
“Act to classify usurious transactions from 
legitimte dealings and therefore the provi- 
sions of the Act go beyond the avowed pur- 
pose and suffer from the vice of arbitrari- 
“ness; ` hik l 

(3) That the very definitions of ‘creditors’, 
‘debtors’ and ‘debt’ have resulted in discrimi- 
nation, which has no reasonable relations to 
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. the objects sought to be achieved by the 
Act; 


(4) That the Act which wipes out in toto 
the debts due to the petitioners and similar 
others is an expropriatory legislation and it 
cannot be a valid legislation since it violates 
Article 19 of the Constitution ; 


(5) That the business of pawn-broking is a 
profession authorised by law and the provi- 
sions of the Act in so far as they take away 
that right is violative of Article 19 (1) (g) 
of the Constitution and the Act is not saved 
by Article 19 (6) of the Constitution ; 


(6) That the Act makes a discrimination 
between “institutional creditors” and “non- 
institutional creditors’ and that offends 
Article 14 of the Constitution ; 


(7) That the Act also makes a distinction 
between one creditor and another without 
any reasonable basis and that also offends 
Article 14 of the Constitution; and 


(8) That the Act is invalid in so far as it 
bars the petitioners from availing the ser- 
vices of a legal practitioner in any proceed- 
ings before the authorities constituted under 
the Act.” 


Thus, the main. and substantial contention of 
the petitioners in these writ petitions is that 
the Act is unconstitutional in that the provi- 
sions thereof are violative of Articles 14 and 
19 of the Constitution. 


3. In the ‘Commissioners counter-affidavit 
filed by the respondent, it is contended that the 
Act is a valid piece of legislation and it does 
not violate Articles 14, 19 and 31 of the 
Constitution. It is also pointed out that the 
same Act has been upheld by a Division. Bench 
of this Court in N. 4. Chidambaram Chettiar 
Firm and others v. The State of Tamil Nadu 
and others, and that even though the declara- 
tion of emergency was in force at the time 
when the aforesaid decision was rendered, the 
Court had gone into the question as to whe- 
ther the provisions of the Act offended Arti- 
cles 14, 19 and 31 and ultimately sustained 
their constitutional validity. It is further 
pointed out that the Supreme Court 
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Fatechand  Himmatlal and 
State of Maharashtra’, - 
upheld the validity. of the Maharashtra 
Debt Relief Act (III of 1976), the provi- 
sions of which are similar to the Act in ques- 
tion and that therefore in view of the said 
decision of the Supreme Court, the writ peti- 
tions have to be dismissed as devoid of any 
merit. The respondent also contended that. 
since the Act was intended to eradicate rural 
indebtedness and thereby to secure common 
good of people living ‘in poverty, it would 
squarely fulfil the directive principles laid 
down in Article 39 (b) and (c) of the Cons- 
titution and therefore it would get the pro- 
tection of Article 51-C of the Constitution, as 
has -been held -by the Supreme Court in 
Pathumma and others v. State of Kerala and 
others?, The respondent attempts to sustain 
the classification made between one set of 
creditors and another as well as one set of 
debtors and another. It is said that there is 
a clear cut distinction between institutional 

creditors and non-institutional creditors, who ` 
are resorting to various usurious practices in 
the matter of money-lending and therefore 
the classification has got a. reasonable nexus 
with the object of the Act. Similarly, accord- 
ing to the respondent, the classification of 
debtors as persons coming within the provi- 
sions of the Act and others is justifiable, as it 
is open to the Legislature to pick and choose 
from among the whole body of debtors, per- 
sons who are to be protected from the hands 
of pawn-brakers and money-lenders who 
resort to usurious practices. The respondent 
also contended that even though the declara- 
tion is section 2 of the Act may be invalid, as 
contended by the petitioners, still the Court 
can always find out whether, having regard. to 
the purpose of the Act, it will fall within any 
of the directive principles contained in ‘Chap- 
ter IV of the Constitution, and further consi- 
der whether the Act can get the protection 
of Article 31-C of the Constitution, that hav- 
ing regard to the policy and the purpose be- 
hind the Act, the Act will definitely fall under 
Article 39 (b) and (c) of the Constitution, 


in Ms. 
others etc. v. 





1. (1977) 2 §.C.C. 670: (1977) 2 S.C. 
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The respondent has also taken a defence that 
the Act, even though it wipes out the debt 
due to a creditor, if the borrower comes within 
the definition of “debtor” in the Act, it will 
not amount to an ‘expropriatory legislation 
coming within the mischief of Article 19 (1) 
(f) as it is saved by Article 19 (5) of the 
Constitution, and therefore, the contention, of 
the petitioners that the legislation offends Arti- 
cle 19 (1) (f) of the Constitution cannot be 
upheld. It is also submitted that the im- 
pugned legislation does not offend Article 19 
(1) (g) of the Constitution, since it is a rea- 
sonable restriction coming within Article 19 
(6) of the Constitution. Thus, the respon- 
dent has taken the stand that the Act is valid 
and cannot be struck down as unconstitutional 
on any ground. 


4. Itis seen that the provisions of the 
Maharashtra Debt Relief Act, are almost simi- 
lar to the provisions of the Madras Act. The 
Maharashtra Debt Relief Act, was challenged 
: before the Supreme Court in M|s. Fatehchand 
Himmatlal and others etc. v. State of Maha- 
rashtral, on the identical grounds as are urged 
in these -writ petitions. The Supreme Court, 
however, upheld the validity of the said Act, 
after overruling the attack based on the alleg- 
ed constitutional invalidity of that Act. 

Later the Kerala Legislature also passed an 
Act containing provisions similar to those in 
the Madras Act. That Act was also chal- 
lenged on almost similar grounds as have 
been raised herein and the Supreme Court in 
Pathumma and others yv. State of Kerala and 
others®, rejected those grounds and upheld the 
validity of the said Act. 


5. Later, the Tamil Nadu Act (XIII of 
1980) which is more or less a parallel Act, 
was passed by the Tamil Nadu Legislature 
and that Act was challenged before this Court 
in batch (R. Narasimhan v. State of Tamil 
Nadu represented by the Commissioner and 
Secretary to Government, Revenue Depart- 
ment Fort St., George, Madras-9, etc. , 
on the ground that the said Act was unconsti- 
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tutional, putting practically the very same 
grounds as have been urged in these writ peti- 
tions. This Court upheld the validity of the 
said Act, following the two decisions of the 
Supreme Court referred to above. The pro- 
visions of the Tamil Nadu Act (XIII of 
1980), are more stringent and more onerous 
than the Act, so far as creditors are concern- 
ed, and in spite of that the constitutional vali- 
dity of the said Act has been upheld by this 
Court. That Act conferred benefit not only 
on agriculturists but also on non-agriculturists. 
It was contended that the Legislature had no 
power to make a legislation dealing with re- 
lief of indebtedness to non-agriculturists. 
Following the decision of the Supreme Court 
in M|s. Fatehchand Himmatlal and others v. 
State of Maharashtra‘, this Court upheld the 
legislative competence of the State Legislature 
to pass the said Act, giving relief to non-agri- 
culturist debtors also. That Act also contain- 
ed practically the same offending features 
pointed out by the petitioners in these writ 
petitions, but nonetheless the said Act was 
upheld by this Court after considering the 
question whether the said Act was violative 
of Articles 14, 19 and 31 of the Constitution. 


6. As a matter of fact, the constitutional 
validity of the Act in question has been specifi- 
cally upheld by a Division Bench of this Court 
in M. A. Chidambaram Chettiar Firm and 
others v. The State of Tamil Nadu and 
others?. It is said that decision was rendered 
at a time when Articles 14, 19 and 31 cannot 
be invokel because of emergency. It is no 
doubt true that the said decision was rendered 
at a time when there was declaration of emer- 
gency and therefore the attack based on viola- 
tion of Articles 14 and 19 of the Constitution 
was not available to the petitioners therein. 
However, this Court went into the question 
as to whether there was violation of Arti- 
cles 14, 19 and 31 of the Constitution and held 
that the Act did not violate these Articles. 
Even assuming that this Court was not justifi- 
ed in going into the question as to whether 
tha Act violated . Article 14 or Article 19 of 
the Constitution at the time of emergency as 
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Stated by the petitioners still the expression of 
opinion by the learned Judges in that case is 
entitled to considerable weight. 

7. Apart from this, as already stated a subse- 
quent Division Bench, to which one of us was 
a party, upheld the constitutional validity of 
the Tamil Nadu Act (XIII of 1980), after a 
detailed consideration of the question of alleg- 
ed violation of Articles 14 and 19 of the 
Constitution. 

8. We, therefore, feel that the contentions 
urged by the petitioners in these cases have 
been concluded against them by the decision of 
this Court in M. A. Chidambaram Chettiar 
Firm and others v. The State of Tamil Nadu 
and others’, the decision of the Supreme 
Court in M|s. Fatehchand Himmatlal and 
others etc. v, State of Maharashtra? and a 
subsequent decision of this Court in R. Nara- 
simhan v. State of Tamil Nadu represented by 
the Commissioner and Secretary to Govern- 
ment Revenue Department Fort St., George, 
Madras’. Hence we are not inclined to 
consider again the very same questions, which 
have been considered and concluded already. 
9. However, the contention advanced by the 
petitioners that the declaration contained in 
section 2 of the Act will not give protection 
to the Act from the attack that the Act is 
violative of Articles 14, 19 and 31 of the 
` Constitution, has to be dealt with, since that 
point was not specifically considered by this 
Court in M. A. Chidambaram Chettiar Firm 
and others v. The State of Tamil Nadu and 
otherst and by the Supreme Court in M|s. 
Fatehchand Himmatlal and others etc. v. 
State of Maharashtra?. Section 2 of the Act 
contains a declaration that the Act is intended 
to carry out the object and purpose of Arti- 
cle 46 of the Constitution. Perhaps this 
declaration was made in that form, having 
regard to the amendment of the Constitution 
brought about by the Constitution Forty- 
second Amendment Act. 

10. In Minerva Mills Limited and others v. 
Union of India and others, the Supreme 
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Court has in fact held that such a declaration 
based on the then constitutional provision was 
not valid. However, even if the declaration 
in section 2 of the Act does not give the re- 
quired constitutional protection, still the ‘Court 
can go into the question as to whether the Act 
is intended to carry out the object and pur- 
pose of Article 39 (a) and (b) of the Cons- 
titution and if the Act comes within the avow- 
ed purpose contained in that Article, then the 
Act can be sustained. Even if the declaration 
does not serve the purpose desired by the 
Legislature, the Court can still go into the ques- 
tion as to whether the Act is intended to serve 
the purpose of Article 39 (6) and (c). In 
the earlier decision, this Court has specifically 
gone into the question whether the provisions 
which are exactly similar to the provisions 
contained in the Act do not offend Article 14 
or Article 19 of the Constitution. Therefore 
the invalidity of section 2 of the Act contain- 
ing the declaration that the Act is intended 
to serve the purpose contained in Article 46 
of the Constitution will not help the peti- 
tioners, for, the Court, after considering the 
question as to whether the Act is violative of 
Article 14 or Article 19 of the Constitution, 
held against that contention. Hence, the 
validity of section 2 of the Act will not as 
contended by the petitioners, invalidate cons- 
titutionally the provisions of the Act. In this 
view of the matter, we have to reject all the 
contentions of the petitioners in these cases. 
The writ petitions are therefore dismissed. 
There will be no order as to costs. 


11. The learned counsel for the petitioners, 
however makes an oral application for grant 
of leave to appeal to the Supreme Court. It is 
pointed out by the learned counsel that leave 
has been granted in the batch of writ peti- 
tions, W.P. Nos. 3242 of 1980 etc., and 
therefore leave may granted in these cases as 
well. But leave was granted in the earlier 
batch for the specific reason that the decision 
of the Supreme Court in M|s. Fatehchand 
Himmatlal and others etc. v. State of Maha- 
rashtra', which was followed by us related to 
the Maharashtra Debt Relief Act, which con- 
tained provisions slightly different from the 
Tamil Nadu Act (XIII of 1980) and there- 
fore a different view was possible. But the 
Act in question contains the same provisions 
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as those contained in the Maharashtra Debt 
Relief Act as well as the Kerala Agricul- 
turists Relief Act, 1970, which have been 
specifically upheld by the Supreme Court. 
Hence we are of the view that the matter is 
covered by the earlier decisions of the Supreme 
Court. We, therefore, do not consider that 
this is a fit case for grant of leave to appeal 
to the Supreme Court. The oral request is 
accordingly rejected. 


R.S, Second appeal 


dismissed . 





“IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—R. Sengottuvelan, J. 


Subramanian Petitioner* 
v. 
Vellaiya Chetty Respondent. 


(A) Tamil Nadu Indebted  Agriculturists 
(Temporary Relief) Ordinance (I of 1975)— 
Civil Procedure Code (V of 1908), Order 21, 
rule 57—Attachment effected prior to the com- 
ing into force of the Ordinance — Whether 
automoatically raised. 


(B) Tamil Nadu Indebted Ariculturists 
(Temporary Relief) Act (XIII of 1980), 
section 12 (1)—Debt—Definition—Decree for 
payment of balance of sale consideration is 
‘debt’ for balance of sale price coming within 
exemption in section 12 (1). 


Under section 4 of Ordinance (1 of 1975), 
any suit or a proceeding in execution shall 
stand stayed until the expiry of a year from the 
date. of the commencement of the Ordinance. 
Nowhere in the said Ordinance it is stated 
that an attachment effected prior to the com- 
ing into force of the Ordinance shall stand 
raised. -On the other hand, the proviso to 
section 4 (1) of the Ordinance of 1975 states 
that the Court may pass such orders as it 
deems necessary for the custody or preserva- 
tion of the property under attachment. In 





*C.R.P, Nos, 3290 and 3291 of 1980. 
11th December, 1981. 


SUBRAMANIAN D, VELLAIYA OHETTy í 67 


view of section 4 (1) and the proviso there- 
under, it cannot be said that the effect of 
Ordinance (I of 1975) is to raise the attach- 
ment already effected. [Para. 2.] 


The provision in Order 21, rule 21, Civil 
Procedure Code, enables the Court while dis- 
missing an execution petition to order the 
continuance of attachment. No doubt an 
attachment cannot be continued indefinitely 
and such indefinite continuance of attachment 
cannot be made. In the present case, how- 
ever, the execution petition was not closed 
after the attachment was ordered to continue 
suo motu by the Court and it is only in pursu- 
ance of Ordinance (I of 1975), the execution 
petifion was closed and the attachment was 
allowed to continue. Even section 4 of 
Ordinance (I of 1975) provides for continu- 
ance of attachment and for safeguarding the 
attached property. It has to be noted that 
Ordinance (I of 1975) had not. prescribed 
any time-limit for the continuance of attach- 
ment. The proviso to section 4 merely men- 
tions that the Court may pass such orders as 
it deems necessary for the custody and: pre- 
servation of the property under attachment. 
Further, the moratorium given to the indebt- 
ed agriculturists under Ordinance (I of 1975) 
had been extended time and again by subse- 
quent enactments which prohibited filing of 
suits and execution petitions in respect of 
decrees already obtained. In view of the fact 
that the hands of the Courts were tied by a 
series of enactments, which itself provided for 
the continuance of the attachment, it cannot 
be said in the present case that the failure 
on the part of the Court below to mention 
the period for which the attachment was to 
continue would make the order invalid. Fur- 
ther, the order directing the attachment to 
continue had not been questioned and it had 
become final. In view of the series of spe- 
cial Acts, which provide for stay of further 
proceedings in execution and continuance of 
the attachment the order cannot be said to be 
illegal. [ Para, 4.] 


A reading of the definition of the term ‘debt’ 
occurring in section 3 (c) of Act (XIII of 
1980) makes it clear that ‘debt’ includes a 
decree passed by Court. As per section 3 
(c) of the Act a decree for payment of the 
balance of sale consideration can only be taken 
as a ‘debt’ for the payment of balance of sale 
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price which comes under the.exemption under 
section 12 (1) of the Act. In view of the 
definition of ‘debt’ which is said to include a 
decree of the civil Court, it cannot be said 
that ‘debt’ will cease to be one for payment 
of balance of sale consideration. [Para. 6.] 


R. S. Venkatachari, for Petitioner. 
T. R. Rajagopalan, for Respondent. 
The Court delivered the following 


JupgMEent.—C.R.P. No. 3290 of 1980 is filed 
by the judgment-debtor against the dismissal 
of his application R. E. A. No. 376 of 
1980 in O. S. No. 45 of 1974 claiming 
benefits under Act (XIII of 1980) while 
C.R.P. No, 3291 of 1980 is filed against 
the dismissal of R.E.A. No. 407 gf 1980 
in E.P. No. 66 of 1980 in O.S. No. 45 
of 1974, filed under section 47, Civil Proce- 
dure Code, to dismiss E.P. No. 66 of 1980 
as the attachment of electric motor and pump- 
set is illegal. Since both the revisions arise 
out of the. orders passed in the same execu- 
tion petition and since the parties are the same, 
both the revisions are dealt with together. 
In C.R.P.. No. 3291 of 1980, two conten- 
tions are raised by Mr. R. S. Venkatachari, 
learned counsel for the petitioner. The first 
contention is, that when an execution 
petition is stayed under the provisions of 
the Tamil Nadu Indebted  Agriculturists 
(Temporary Relief) Ordinance (I of 1975), 
attachment cannot be ordered to continue. 
In effect, his argument is that in view of 
Ordinance (I of 1975), by which all pending 
suits and execution proceedings against debtors 
will have to be stayed, the attachment 
already effected over the properties of the 
debtor will have to be raised. Section 4 of 
Ordinance (I of 1975) runs thus: 


“All further proceedings in suits and appli- 
cations of the nature mentioned in section 3 
in which relief is claimed against an agricul- 
turist, not being proceedings for the amend- 
ment of pleadings or for the addition, subs- 
titution, or the striking off the parties, but 
otherwise inclusive of proceedings -onse- 
quent on orders or decrees made in appeals 
revision petitions, or applications for review, 
shall subject to the next succeeding sub- 
section, stand stayed until the expiry of a 
, year from the date of the commencement of 
~ this Ordinance: 
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Provided that, in regard to properiy under 
aitachment, the Court may pass such orders 
as it deems necessary for the custody or 
preservation of the property or for the sale 
of such property if it is subject to speedy 
or natural decay, or, if in respect of it, the 
expenses of custody or preservation are 
considered excessive. 


2. On application made by the defendant 
or the respondent or by all the defendants 
or all the respondents, as the case may be, 
the stay effected by sub-section (1) in a 
suit or application shall be dissolved and 
the suit or application shall be proceeded 
with from the stage which had been reached 
when further proceedings in the suit or the 
the application were stayed”. 


2. On a reading of section 4 of Ordinance 
(I of 1975), it is seen that any suit or a pro- 
ceeding in-execution shall stand stayed until 
the expiry of a year from the date of the 
commencement of the,Ordinance. | Nowhere 
in the said Ordinance it is stated that the 
attachments effected prior to the coming into 
force of the Ordinance shall stand raised. On 
the other hand, the proviso to section 4 (1) 
of Ordinance (I of 1975) states that the Court 
may pass such orders as it deems necessary 
for the custody or preservation of the pro- 
perty under attachment. In view of section 4 
(1) and the proviso thereunder, it cannot be 
said that the effect of Ordinance (I of 1975) 
is to raise the attachment already effected. 
Hence, this contention of the learned counsel 
for the revision petition will have to be nega- 
tived. 


3. The second contention raised by Mr. R. S. 

Venkatachari is that the order closing E.P. 

No. 91 of 1974, on 27th January, 1975, 

without directing the attachment to continue 

is illegal inasmuch as the Court under 

Order 21, rule 57, ‘Civil Procedure Code, must ` 
while dismissing the Execution Petition, direct 
whether the attachment will continue or not 
and must also indicate the period upto which 
such attachment will continue or the date on 
which the attachment shall cease. In other 
words, his contention is that inasmuch as no 
period is mentioned in the order of the ‘Court 
below, the same is illegal and the attachment 
cannot be said to be in force in, pursuance of 
such an illegal order. His further contention 
is that since the subsequent Execution Peti- 
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tions, viz. E.P. Nos. 34 of 1977 and 73 of 
1979, were closed without making any men- 
tion about the continuance of the attachment, 
there is no attachment over the property and 
as such, the Court below is wrong in direct- 
ing the sale of the attached property. 


4. While considering the above contentions, 
we will have to bear in mind the provision in 
Order 21, rule 21, Civil Procedure Code, 
which enables the Court while dismissing an 
Execution Petition to order the continuance 
of the attachment. No doubt, an attachment 
cannot be continued: indefinitely and this Court 
lin several cases had expressed that such indefi- 
nite continuance of attachment cannot be made. 
But, in the present case, the Execution Peti- 
tion was not closed after the attachment is 
ordered to continue suo motu by the Court 
and it is only in pursuance of Ordinance (I of 
1975), the Execution Petition was closed and 
the attachment was allowed to continue. 
Even section 4 of Ordinance (I of 1975), 
which I have extracted above, dealing with 
stay of proceedings, provides for continuance 
of the attachment and for safeguarding the 
attached property. It has to be noted, that 
Ordinance (I of 1975) had not prescribed any 
time. limit for the continuance of the attach- 
ment. The proviso to section 4 merely men- 
tions. that the Court may pass such orders as 
it deems necessary for the custody and pre- 
servation of the property under attachment. 
Further, the moratorium given to the indebted 
agriculturists under Ordinance (I of 1975) 
had been extended time and again by subse- 
quent enactments, which prohibited filing of 
suits and execution petitions in respect of 
decrees already obtained. In view of the fact 
that the hands of the Court are tied by a series 
of enactments, which itself provided for the 
continuance of the attachment, it cannot be 
said, in the present case, that the failure on 
the part of the Court below to mention the 
period for which the attachment is to con- 
itinue will make the order invalid. Further, the 
order directing the attachment to continue has 
not been questioned and it had become final. 
In view of the series of special Acts, which 
provide for stay of further proceedings in 
execution and, continuance of the attachment, 
the order dated 27th January, 1975, cannot 
be said to be illegal. Hence, the second 
contention also will have to be negatived, 
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5. With reference to C.R.P. No. 3290 of 
1980, the contention raised by Mr. R. S. 
Venkatachari is that section 12 (i) of Act of 
1980, which excludes any debt which repre- 
sents price of property, whether movable or 
immovable purchased by a debtor or any 
amount under a hire purchase agreement from 
the categories of debt to which the Act is 
applicable, cannot be applied to the facts of 
this case since a decree was passed for the 
payment of money and such decree cannot be 
brought under the exceptions set out in sec- 
tion 12. It is seen from the order as well as 
the pleadings in the suit that the amount for 
which the decree is passed represents the 
balance of sale consideration in respect of a 
property purchased by the defendant from the 
plaintiff. As such, the amount due in this 
case from the defendant representing the price 
of property purchased by a debtor, falls square- 
ly under the exemption specified in section 12 
(i) of Act (XIII of 1980). We have to exa- 
mine whether the argument of Mr. R. S. 
Venkatachari that in spite of the fact that the 
decree debt represents the balance of sale 
consideration, the same can be construed as 
one for payment of money, for which the pro- 
visions of Act (XIII of 1980) will apply. 
But a reading of the definition of the term 
‘debt’ occurring in section 3 (c) of Act (XTIT 
of 1980) makes it clear that ‘debt’ includes a 
decree passed by Court. Section 3 (c) reads 
as follows :— 


“ ‘debt? means any liability in cash or in 
kind, whether secured or unsecured and 
whether decreed or not, but does not include 
arrears of taxes due to the ‘Central Govern- 
ment or a State Government or a Local 
Authority”. 


6. As per section 3 (c) of Act (XIII of 
1980), a decree for payment of balance of 
sale consideration can only be taken as a debt 
for the payment of balance of sale price which 
comes under the exemption under section 12 
(i) of Act (XIII of 1980). In view of the 
definition of ‘debt’ which is said to include a 
decree of the civil Court. It is not possible 
to entertain the contention raised on behalf of 
the revision petitioner that merely because a 
decree is passed, the debt will cease to be one 
for payment of balance of sale consideration. 
Hence, I have no hesitation in negativing the 
contention raised by Mr, R. S. Venkatachari. 


70 
7. In the result, both the revisions are dis- 
missed. There will be no order as to costs. 


R.S. Petition dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—G. Ramanujam and G. Mahes- 
waran, JJ. 


Sri Agatheeswarar Prasanna Venkatesa 
Perumal Devasthanam by its hereditary 


Trustee P. Valliammal Appellant* 
v. bv 
M. Narasimhan Respondent. 


Tamil Nadu City Tenants’ Protection Act 
(III of 1922), sections 9 and 11—Scope and 
applicability—Suit for possession by landlord 
—Tenant claiming benefits under the Act — 
‘Notice to quit issued by landlord invalid in 
law—Notice mandatory—Non-compliance dis- 
entitles plaintiff from filing suit for possession 
—Application under section 9 by defendant 
not tantamount to waiver of notice. 


Section 11 of the Tamil Nadu City Tenants 
Protection Act, is mandatory and non-com- 
pliance with if will result in the dismissal of 
a suit for delivery of possession but the notice 
contemplated by section 11 can be waived by 
the tenant either by express or by implied 
conduct. The burden of proving that the 
defendant has either expressly or by implica- 
tion waived the suit notice is on the plaintiff. 

[Paras. 9 and 10. ] 


In the present case the filing of an 
application by the tenant under section 9 of 
the Act preceded by the filing of a written 
statement questioning the maintainability of 
the suit without a proper notice by the landlord 
cannot amount to the waiver of the notice 
under section 11. The tenant’s application 
under section 9 was only by way of abundant 
caution. [Para. 11.] 


*S,A, No. 463 of 1978. 
27th January, 1982, 
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2M.L.J. 208: 74 I.A. 223: 1.L.R. (1948) 
Mad. 214:60 L.W. 630:‘A.I.R. 1947 P.C. 
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Appeal against the decree of the City Civil 
Court (I Additional Judge), Madras, in ‘Ap- 
peal Suit No. 112 of 1976 preferred against 
the decree of the Court of the City Civil Court 
III Assistant Judge of Madras in Original 
Suit No. 1185 of 1974. 


A. K. Sreeraman, A. S. Kailasam and R. 
Gouthamanarayanan, for Appellant. 


N. S. Raghavan, for Respondent. 
The Judgment of the (Court was delivered by 


Ramanujam, J.—This second appeal raises a 
substantial question of law as to whether the 
filing of an application under section 9 of the 
City Tenants’ Protection Act, hereinafter 
referred to as the ‘Act, by the defendant 
amounts to a waiver of notice under section 11 
and whether the suit out of which the second 
appeal arisés is maintainable in spite of there 
being no valid notice as contemplated under 
section 11. 


2. The appellant-Devasthanam filed a suit, 
O.S. No. 1185 of 1974 on the file of the 
City Civil Court, Madras for delivery of 
vacant possession of the suit property bearing 
R.S. No. 452/29 in Nungambakkam measur- 
ing 2114 sq. ft. Its case as set out in the 
plaint was that the defendant became its 
tenant by a registered lease deed dated 4th 
December, 1965, for a period of five years 
on a monthly rental of Rs. 1, that the tenancy 
commenced from 4th December, 1965 and 
ended on 3rd November, 1970, and that after 
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the expiry of the lease the tenant was holding 
over without surrendering possession. There- 
fore a notice was issued to the defendant on 
12th May, 1973, asking him to deliver vacant 
possession of the demised land by the expiry 
of the month of June, 1973. In spite of the 
notice the defendant did not surrender posses- 
sion and hence the plaintiff was constrained 
to file the suit for delivery of vacant posses- 
sion after removing the superstructure put up 
by him. 


3. The defendant admitted that he is a 
monthly tenant in occupation of the suit pro- 
perty, he having been in possession of the 
same for the last 30 years and stated that he 
has put up a superstructure in the suit land 
and therefore he is entitled to the benefit of 
the Tamil Nadu City Tenants’ Protection Act, 
and that the notice issued by the plaintiff 
asking the defendant to quit and deliver 
vacant possession of the suit property is in- 
valid in law as it does not satisfy the require- 
ments of section 11 of the said Act. Along 
with the written statement he also filed an 
application under section 9 of the Act for 
purchase of the land. 


4. The trial Court inter alia, framed the 
following two issues: (1) whether the notice 
issued by the plaintiff is legal and valid under 
the Act; and (2) whether the defendant is 
entitled to the protection under the Act and 
whether he is entitled to purchase the land 
under section 9 and if so what is the value 
payable by the defendant to the plaintiff. 
The trial ‘Court took the suit as well as the 
application under section 9 together for trial. 
It held that the notice issued prior to the 
suit, Exhibit B-2, is not valid, but that the 
filing of an application under section 9 by the 
defendant amounts to a waiver of notice under 
section 9 and that therefore the suit is main- 
tainable. The trial Court also held that the 
- defendant is not entitled to the benefits . of 
Section 9 of the Act as his application under 
that section is barred by limitation and there- 
fore it is not necessary to fix the value of the 
land. In this view the trial Court decreed the 
suit as prayed for and dismissed the applica- 
tion under section 9 filed by the defendant. 


5. The defendant took the matter in appeal. 
The lower Appellate Court held that as the 
-application under section 9 has been dismissed 
as time-barred, the filing of such an unsuc- 
cessful application cannot amount to a waiver 


“as follows:— 


of a notice under section 11, that it is not 
open to the plaintiff to oppose the application 
under section 9 on the ground of limitation 
and at the same time use it as a defence for 
its failure to give a proper notice as per sec- 
tion 11 of the Act, that it cannot approbate 
and reprobate, that the plaintiff having elect- 
ed to oppose the application under section 9 
as time-barred the defendant can raise the 
plea of want of notice under section 11, and 
that the waiver of a notige under section 11 
can arise only when there is a valid applica- 
tion under section 9. The lower appellate 
Court also held that there is no proper notica 
under section 11 which is mandatory and, 
therefore, the suit is not maintainable. In 
this view the lower appellate Court allowed 
the appeal and dismissed the suit. 


6. In this second appeal the learned counsel 
for the appellant did not question the finding 
of both the Courts below that the notice issued 
under section 11 by the plaintiff is invalid in 
law. Even otherwise, a perusal of the notice 
Exhibit B-2, would clearly show that it is 
not in accordance with section 11. Therefore 
we have to proceed on the basis that in this 
case there has been no proper notice under 
section 11. This leads us to the question as 
to whether the suit is maintainable without 
a proper notice under section 11. 


7. Tt is well-established that section 11 is 
mandatory and no suit in ejectment can be 
maintained without a notice under that sec- 
tion, where. the defendant is entitled to the 
benefits of the Act. Section 11 of the Act is 


11. Notice before institution of suits or 
applications against tenants—No suits in 
ejectment or applications under section 41 
of the Presidency Small Causes Courts 
Act, 1882, shall be instituted or presented 
against a tenant until the expiration of three 
months next after notice in writing has been 
_ given to him requiring him to surrender 
possession of the land and building and 
offering to pay compensation for the build- 
ing and trees, if any, and stating the amount 
thereof. 


A copy of such notice shall at the same 
time be sent in the case of property situated 
in the ‘City of Madras to the Commissioner 
of Corporation of Madras, or in the case of 
property situated in any municipal town, 
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` township or village to which this Act 
is extended to the Executive Authority. of 
the municipality or township or Executive 
Officer of the Panchayat as the case may 
be or any other authority as may be notified 
by the Government”. 


8. In Ganesa Naidu v. Hallaram Singh’, 
Pandurang Row, J., had laid down that the 
provisions of section 11 were mandatory and 
that failure to observe them would entail the 
` consequence of the dismissal of the suit. In 
Vedachala Naicker v. Duraiswami Mudaliar®, 
Chandra Reddi, J. (as he then was), was 
inclined to take the view that the only conse- 
quence of the failure to observe the provisions 
of section 11 of the Act is the dismissal of the 
suit and that it does not affect the institution 
of the suit, that section 11 having been 
enacted for the benefit of the tenant and not 
for his detriment, the landlord cannot take 
advantage of the provisions to the prejudice 
of the tenant, and that it is however open to 
the tenant to waive the protection afforded to 
him under that section. In Ranganatham v. 
Mariappa*, Patanjali Sastri, J. (as he then 
was), had held that section 11 is mandatory 
and imposes an unqualified obligation upon 
the Court not to entertain a suit in ejectment 
in the absence of compliance with its provisions 
and that non-service of copies of the notices 
containing an offer to pay compensation would 
be fatal to the suit. In that case reference 
has been made to the decision of the Privy 
Council in Bhagchand Dagadusa v, Secretary 
of State for Indiat, where construing a similar 
language of prohibition used in section 80, 
Civil Procedure, Code, the Privy Council has 
observed that “the section is express, explicit 
and mandatory and it admits of no implica- 
tions or exceptions”. In Mohamed Hussain 
Rowther v. Tirupathi Chettiar’, Veera- 
swami, J. (as he then was) has held that the 
provisions of section 11 are mandatory and 
the non-compliance with these provisions 
would entail the dismissal of the suit and that 
despite the mandatory character of the provi- 
sions, it is open to the defendant to waive his 


1. (1973) 1 M.L.J. 507: 45 L.W. 483: 
A.I.R. 1937 Mad. 648. ` 

2.” (1950) 1 M.L.J. 732. 

3. (1942) 1 M.L-J. 92: 55 
A.I.R. 1942 Mad. 334. 

4. (1927) I.L.R.-51 Bom. 725. 
5. (1966) 1.M.L.J. 206. - 
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right under that section. In ‘Venkataswami. 
v. Mahalakshmi’, Viswanatha Sastri, J., 
dealing with section 49 of the Madras Court 
of Wards Act, 1902, which used similar langu- 
age of prohibition as section 11 of the Act held 
that though. the section is mandatory in form 
and jts non-compliance will result in the dis- 
missal of the suit, the said provision can be 
waived by the Court of Wards for whose bene- 
fit it is introduced in the Act, that the waiver 
of the right may be either express or ` im- 
plied from conduct and that the waiver to be 
effectual, it must be by a person who has full 
knowledge of the facts. 


9. Thus the legal position is clear that sec- 
tion 11 of the Act is mandatory and its non- 
compliance will result in the dismissal of the 
Suit but that the notice contemplated by sec- 
tion 11 can be waived by the tenant little by 
express word’s or by implied conduct. That 
the tenant for whose benefit section 11 had 
been introduced in the Act can waive the bene- 
fit of the section is clear not only from the 
decisions referred to above but also from the 
decision of the Privy ‘Council in Vellayan 
Chettiar v. The Province of Madras, where 
while construing the scope of section 80, Civil 
Procedure Code, which contains a similar 
prohibition the Privy Council held that a suit 
cannot be instituted without following the 
provisions of section 80 but the notice under 
section 80 could be waived if the authority 
concerned thinks fit to do so as it is for his 
protection that the notice is required and if 
in a particular case he does not require that 
protection and says so he can lawfully waive 
his right and that there is no inconsistency -be- 
tween the proposition that the provisions of 
this section are mandatory and must be enforc- 
ed by the Court and that they may be waived 
by the authority for whose benefit they are 
provided. The Court also observed that 
where the plaintiffs contend that the defen- 
dants have waived their right to the notice or 
alternatively, the estopped from saying 
that they did not, the burden lies on the plain- 
tiffs to establish the facts upon which they 
rely for raising the implication or creating 
the estoppel. 


1. (1949) 1M.L.J. 602: 62 L.W. 387: 
A.I.R. 1949 Mad. 747. 

2 (1947) 2 M.L.J. 208: 74 I,A. 223: 
I.L.R. (1948) Mad. 214: 60 L. W. 630: 
A.I.R. 1947 P.C. 197. ate 
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10. From the above discussion it is seen 
that section 11 of the Act is mandatory and 
a suit filed without the requisite notice under 
section 11 is liable to be dismissed but that 
the notice can be waived by the defendant 
either expressly or impliedly by his conduct- 
and that the burden of proving that the defen- 
dant has either expressly or by implication 
waived the said notice is on the plaintiff. 
The question is whether the defendant in this 
case by his conduct in filing an application 
under section 9 can be taken to have waived 
the notice under section 11 so as to enable 
the plaintiff to maintain the suit notwith- 
standing the non-compliance with the provi- 
sions of section 11. 


11. In Vedachala Naicker v. Duraiswami 
Mudaliar’, it was held that the filing of an 
application by the tenant under section 9 of 
the Act amounts to a waiver by the tenant 
of the benefit conferred on him under sec- 
tion 11. The said decision is based on the 
decision of the Privy Council in Vellayan 
Chettiar v. The Government of Madras, 
which has already been referred to, laying 
down that the defect of non-compliance with 
the requirements of section 80, ‘Civil Proce- 
dure Code, were eschewed by reason of the 
waiver of the notice by the defendant for 
whose benefit the section was enacted. In 
Natesa Naicker v, Vedagiri®, this Court held 
that the filing of an application under sec- 
tion 9 by the tenant would itself amount 
to waiver of notice under section 11. There- 
fore the question is whether the filing of an 
application under section 9 by the defendant 
in this case will amount to waiver of notice 
under section 11. It is well-established that 
waiver is a question of fact and ought to be 
pleaded and proved in every case. No doubt 
the filing of an application under section 9 
without any demur as regards the non-com- 
pliance with section 11 would amount to 
waiver of notice as the tenant’s conduct in not 
raising the objection relating to notice. Taking 
advantage of the filing of the suit by the plain- 
tiff the filing of an application under section 9 
by the defendant would amount to a conduct 
from which the waiver of notice can be in- 
a ad a ae ae AN ak 

1. (1950) 1 M.L.J. 732. 

2. (1947) 2M.L.J. 208: 74 I.A. 223: 
60 L.W. 630: A.I.R. 1947 P.C. 197. 

3. (1975) 1 M.L.J. 301. 
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ferred. But in this case the defendant has 
filed a written statement questioning the plain- 
tiff’s right to institute the suit and the juris- 
diction of the Court to entertain the suit with- 
out a proper notice under section 11. He 
has filed an application under section 9 by 
way of abundant caution as he was not sure 
whether his objection regarding the main- 
tainability of the suit based on the non-com- 
pliance with section 11 will be accepted by 
the Court or not. In the written statement 
he has specifically stated that he is filing an 
application under section 9 by way of abun- 
dant caution. He has not given up his bene- 
fit under section 11 in the written statement 
either impliedly or expressly but specifically 
prays that the suit be dismissed for non- com- 
pliance with section 11. Therefore the filing 
of an application, in this case under sec- 
tion 9 of the Act which is preceded by the 
filing of a written statement questioning the 
maintainability of the suit without a proper 
notice cannot amount to the waiver of the 
notice under section 11. We have to there- 
fore hold that in this case there has been no 
waiver of the benefit of section 11 by the 
defendant at any time. In this view the ulti- 
mate decision of the lower appellate Court 
that there is no waiver of the notice under ` 
section 11 by the defendant is accepted as 


correct. The second appeal is therefore dis- 
missed. There will, however, be no -order 
as to costs. 

R.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. 


PRESENT:—V. Sethuraman, J. 


Ulaganathan Chettiar Appellant®* 


y. 


Durairajan and others Respondents. 
Civil Procedure Code (V of 1908), Order 21, 
rule 63—Guar dian ad-litem—Appointment of 
person with adverse interest—Propriety and 
effectiveness of representation—Minor how far 
bound—Decree against minor’s father and 
minor—Court-auction sale of property in 
execution — Guardian ad-litem filing claim 
petition putting forward facts prejudicial to 
minor—Petition dismissed—No further steps 
taken—Minor not properly represented in the 
proceedings—Guardian ad-litem not acting 
in good faith—Present suit on the same cause 
of action—Whether maintainable. 


In the instant case the plaintiff, a minor was 
living after his mother’s death with his great- 
grand-mother’s sister who had been 
appointed as his guardian. A suit had been 
brought against the minor’s father and the 
minor resulting in a decree against them. 
The minor’s step-mother who had got herself 
appointed as guardian ad-litem made a half- 
hearted attempt to file a claim petition on 
behalf of the minor in the Court auction in 
execution of the decree and put forward 
facts wholly prejudicial to the minor, The 
claim petition was dismissed on 19th 
January, 1967. The guardian ad-litem did 
not take any steps to vindicate the minor’s 
rights. The facts showed gross negligence on 
her part. The present suit was filed in 1973 
for declaration, possession and mesne 
profits. The Courts below decreed the suit. 
On appeal to the High Court, 


Held: From the decided cases, the following 
propositions emerge : 


(1) The appointment of the guardian ad- 
litem is in exercise of judicial discretion and 
it cannot be stated that the Court had no 
discretion in any conceivable case to appoint 
Soe as e See, BN 
*S. A. No. 35 of 1978, 17th July, 1981, 
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such a person, who may have some adverse 
interest as against the minor as guardian ad- 
litem, But the facts may show that the 
appointment of such person would be wholly 
undesirable and that he did not properly 
represent the minor at all. In sucha case 
the representation by the guardian ad-litem 
would be no representation at all. 


(2) When there is a Court guardian 
appointed, then the appointment of a 
guardian ad-litem would be bad. 


(3) If the guardian ad-litem properly 
appointed has been grossly negligent in 
conducting or defending proceedings on 
behalf of a minor, then the minor through his 
next friend or on attaining majority can file 
a suit to set aside a decree obtained against 
him. Ifthe appointment ofa person with 
adverse interest is found to be adverse to the 
interest of the minor and if the guardian is 
further grossly negligent in conducting the 
litigation, then the order would bea nullity 
and wholly void. [Para. 25.] 


The minor was not properly represented at 
all in the concerned proceedings and, there- 
fore the claim petition did not bind him. 
This is nota case where the guardian was 
taken to have acted perfectly in good faith; 
hence the plaintiff was entitled to a decree. 

[Para. 27.] 


Cases referred to :— 


Kuppuswami Ayyangar and  Devanatha 
Ayyangar y. Kamalammal, (1920) I. L. R. 43 
Mad. 842 :39 M. L. J. 375 : 12 L. W. 243: 
A. I.R. 1920 Mad. 645 ; Venkatachalam 
Chetti v. Paramasiva Pillai, (1927) 52 M. L. J. 
709: A.I.R. 1927 Mad. 668 ; Sri Maruti 
Swamiar v. Subramania Ayyar, (1929) 29 
L.W. 393:A.I.R. 1929 Mad. 393; 
Sellappa Goundan v. Masa Naiken, (1924) 
I. L. R. 47 Mad. 79:45 M.L. J. 675:18 
L. W. 838:A.I.R. 1924 Mad. 297; 
Gotepati Subban v. Gotepatti Narasamma, 
(1914) 27 M. L. J. 486 ; Chunduru Punnayyah 
v. Rajam Viranna, (1922) I. L. R. 45 Mad. 
425 : 42 M. L. J. 429 : 15 L. W. 427: A.I. R. 
1922 Mad 273 ; Madduri Venkatasomeswara 
Rao v. Pulavarty Lakshmanaswami, (1929) 
I. L. R. 52 Mad. 275 : 56 M. L. J. 175:29 
L.W. 125: A.I.R. 1929 Mad. 213; 
Marudamuthu (alias) Veerappa Kandar v. 


- 


IT] 


P. S. AR. AR. Arunachalam Chettiar, I. L.R. 
(1957) Mad. 584 : (1957) 2 M. L. J. 202 : 70 
L. W. 278 : A. I. R. 1957 Mad. 395 ; Ganesan 
Pillai v. Subramanyan, (1957) 70 L. W. 229: 
A I.R. 1958 Mad. 148 ; Chatrati Srirama- 
murthi v. Official Receiver, (1957) 1 An. 
W. R. 216: A.I.R. 1957 A. P. 692; 
Pujari Bhimaji v. Rajabhai Hussain Saheb, 
(1920) I. L. R. 43 Mad. 808: 39 M. L. J. 239: 
12 L. W. 114 ; Karuppa Goundan v. Komara- 
swami Gounder, (1950)1 M.L.J. 665: 
A. I. R. 1950 Mad. 558 ; Rameshwar Prasad 
v. Ram Chandra Sharma, A. I. R. 1951 All, 
372; Subbiah v. Arunachala Pandaram, 
A. I. R. 1925 Mad. 379, 


ı Appeal against the decree of the Court of the 


Subordinate Judge, Chidambaram in Appeal 
Suit No. 82 of 1975 preferred against the 
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decree.of the Court of the District Munsif, 


“ Virudhachalam in Original Suit No. 1705 of 


1973. 


K. Doraisamy, N. Chinnu and J. A. K. Jambu 
Kumar, for Appellant. 


P. S. Ramachandran, V. Shyamalam and 
K. Raghunathan, for Respondent. 


The Court delivered the following 


JUDGMENT.—The second defendant in O. S. 
No. 1705 of 1973 in the Court of the District 
Munsif of Vridhachalam, is the appellant. 
One Arumugha Mudaliar had four daughters 
of whom one Sellammal died issueless. The 
position of the family with reference to the 
rest of the daughters will be clear from the 
llowing pedigree :— 


Arumugha 
Valliammal aaa ae Amirthammal 
Sundaravalliammal Perumal Pillai (D-1) Kaliammal (p2) 
=3 wives. i 
Kasthuri6-52 Ist Wife’s son-Nagaraj 
died 10- 2nd Wife Kasthuri (Durairaj on p-1) 


3rd Wife Vijaya-Ravi 


The first plaintiff is the son of Perumal 
Pillai, the first defendant, and Kasthuri is the 
great-grand-daughter of Arumugha, the 
said Kasthuri having married her mother’s 
cousin Perumal as his second wife. 
After the death of Kasthuri, whom he had 
married subsequent to his first wife’s demise, 
he married a third wife by name Vijaya. 
Through the first marriage he has a son by 
name Nagaraj. Through the second 
marriage he has a son by name Durairajan, 
that is the plaintiff. Through the third 
marriage he has a son by name Ravi. 


2. To go back to the family of Arumugha, he 
executed Exhibit A-4 under which he be- 
queathed his properties to his first daughter 
Valliammal and to his second daughter’s son, 
Perumal, the first defendant. There was 
partition between Valliammal and the first 
defendant on 29th June, 1940. Valliammal, 
on the same day, executed a will by which 
she bequeathed items 1 to 4 of Part I of A 
chedule to the plaint to her grand-daughter 


Kasthuri and items 1 and 2 of Part II of A 
schedule to the plaint to the second plaintiff. 
The plaintiffs claimed that Kasthuri was 
entitled to the suit properties, some by 
purchase, and others by bequest. The second 
defendant, among others, was in possession 
of the various items of the suit properties and 
the plaintiffs claimed that their possession 
was not legal and prayed for declaration of 
title and possession. The defendant traced 
their title to certain court-auction purchases 
in execution of decrees against the first 
defendant or direct purchases from him. The 
plaintiffs claimed that the properties were not 
the properties of the first defendant so as to 
be sold in Court-auction in execution of the 
decrees passed against them. The Court- 
auction was conducted in pursuance of the 
décree in O. S. No. 544 of 1966 and there was 
a claim petition M. P. No. 842 of 1966 
(Exhibit B-13) by Vijaya, the third wife of 
Perumal, and the step-mother of the first 
plaintiff. In the said claim petition, the step- 
mother of the first plaintiff stated that the 
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6. The learned Subordinate Judge of 


Valliammal. and Kamalammal, the daughters * Chidambaram, after noticing the contentions, 


of Arumugha, after his death, and that 
they effected a partition between them- 
selves on 29th June, 1940, that after 
the “death of Valliammal the properties 
were in the enjoyment of her daughter Sundara- 
valliammal and her grand daughter, Kasthuri, 
and that after their death, the first plaintiff 
and his brothers became entitled to the 
properties. Itis also stated that in certain 
other properties, which were sold in 
execution, the first plaintiff had an one-fourth 
share and the other two sons of Perumal 
Pillai had each one-fourth share, with the 
result that the sale in execution of decrees 
against Perumal, would not bind them or 
their interests in the properties. The claim 
petition was made on 3rd May, 1966. It was 
dismissed on 19th January, 1967. At the 
time of the hearing of the claim petition the 
claims of Nagaraj, the first wife’s son of 
Perumal and Ravi, the third wife’s son of 
Perumal were not pressed, with the result that 
the Court had only to deal with the one- 
fourth share of the plaintiff, as put forward 
in the claim petition. The step-mother, as 
guardian ad-litem did not take any further 
action after the dismissal of the claim 
petition, The present suit was filed on 30th 
April, 1973, for declaration, possession and 
mesne profits. , 


3. The suit was resisted among others by the 
second defendant on the groùnd that he was 
a bona fide purchaser for value in Court- 
auction and that the plaintiffs, not having 
taken steps within one year from the dis- 
missal of the claim petition, could not validly 
seek the declaration asked for. 


4. The learned District Munsif dismissed 
the suit in reference to some of the items, but 
decreed the suit in respect of the items which 
are now material to the second appeal. 


5. The second defendant filed an appeal 
and at the time of the arguments the conten- 
tions were confined to items 3 and 4 of Part 
I ofA schedule. The ground urged was that 
the suit was barred by omission to take staps 
to set aside the order of dismissal of the 
claim petition under Exhibit B-13 within 
the period of limitation, 


found, that one of the points for determina- 
tion was whether any portion of the plain- 
tiff’s claim was barred by reason of the 
failure to set aside within the time prescribed 
the order under Exhibit B-13. He held that 
Exhibit B-13 was void in so far as the first 
plaintiff was concerned, as he was 
represented by a guardian ad litem whose 
interest-was adverse to that of the minor and 
who could not, consequently, legally 
represent him at all. He, therefore, took 
the view that there was no need for the first 
plaintiff to take steps to set aside the order 
either within one year from the date of the 
order or within one year after his attaining 
majority. The result was that the appeal was 
dismissed with reference to the suit items and, 
therefore, the second defendant is now in 
second appeal in this Court. 


7. At the time of the admission of the 
second appeal, the following question of law 
was framed : 


“Whether, in view of the failure on the 
part of the plaintiffs to institute a suit 
under Order 21, rule 63, Civil Procedure 
Code, within one year from the date of 
Exhibit B-13, the present suit is maintain- 
able, especially when the plaintiffs were 
minors represented by their step-mother in 
the application filed under Order 21, rule 
38, Civil Procedure Code. 


8. Mr. K. Doraisamy the learned counsel 
for the appellant submitted that there was no 
adverse interest between the first plaintiff and 
his step-mother, that the step-mother, Vijaya, 
was‘appointed as guardian ad-litem, that the 
respondent was, thus, propetly represented 
in the proceedings and that, therefore, there 
was no question of the order being a nullity 
on the ground of the respondent not being 
represented at all. His further contention 
was that unless, the cumulative condition of 
(a) adverse interest between the guardian ad 
litem and the ward and (b) prejudice in fact 
to the ward consequent on such adverse 
interest was there, there could be no infirmity 
with reference to the appointment of the 
guardian ad-litem or the proceedings in the 
Gourt that followed. Certain decisions, to 


11) 


which I shall refer to presently, were brought 
to my notice. a < 


9. Mr. P. S. Ramachandran, the learned 
counsel for the respondents submitted that 
the guardian ad-litem had not referred to the 
will left by Valliammal, that the whole of the 
claim petition was put forward on an 
imagainary ground of the property being 
joint family property, and that even in the 
proceedings relating to the claim petition, 
even though the interest of the other sons of 
Perumal Pillai was not pressed, there was no 
amendment to the claim petition in order to 
bring out that the first plaintiff was entitled 
to the whole of the properties. It was 
further contended that the first plaintiff was 
the owner of these properties and that there 
could be no sale in execution of properties 
belonging to him in respect of a decree 
passed against the first defendant, his father. 


10. The earliest decision to be noticed on 
the binding nature of the order on the claim 
petition is that of a Bench of this Court in 
Kuppuswami Ayyangar and _ Devanatha 
Ayyangar v. Kamalammal and three others’. 
In that case the mother acting asthe guardian 
of her minor sons mortgaged their pro- 
perty. A decree was obtained on the 
mortgage, and in the suit she was appointed 
as the guardian ad-litem. The property was 
sold in execution. The sons, after attaining 
majority, instituted a suit for recovery 
of ‘possession of the properties on the 
ground that the alienation was not for 
any necessity and that the suit, decree 
and execution sale were not binding on them. 
The suit was filed more than three years after 
the first plaintiff attained majority. The 
contention was that the decree_and the sale 
were nullities, as the mother was not a pro- 
per guardian ad-litem since by reason of the 
execution of the mortgage, she had an interest 
adverse to those of the minors. The learned 
Judges held that there was no adverse interest 
on the part of the mother, which rendered 
the decree against the minors a nullity. In 
the course of the judgment the learned 
Judges observed as follows : 


“Assuming, but not deciding that the mother 
had any sort of adverse interest, we are not 
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prepared to hold that she was so wholly 
disqualified that her representation must be 
treated as no representation and the decree 
must be regarded as null and need not be 
set aside on proof of fraud or otherwise”. 


This decision was noticed in Venkatachalam 
Chetti v. Paramasivam Pillai}, which arose 
out of a suit for declaration by a minor that 
a decree obtained against him was not 
binding on him on the ground that the 
guardian ad-litem did not properly represent 
him. It was held that definite prejudice 
should have been alleged in the plaint and 
framed in the issues and that there must be 
proof that the guardian ad-litem could have 
adduced useful evidence or was aware that 
such evidence was available. The decree was 
held to be binding. 


11. In Sri Maruti Swamiar v, A. Subra- 
mania Ayyar*, the father was an executant of 
a mortgage and in a suit filed for enforcement 
of the mortgage, a minor son was impleaded. 
The father was appointed guardian ad-litem. 
It was held that the appointment of the 
father as guardian ad-litem was not void 
merely because he was the executant of the 
suit mortgage and that if the minor, after 
attaining majority contested such appoint- 


- ment, he had to prove that the interests of the 


guardian so appointed were adverse and that 
the guardian did not properly defend the suit 
with the result that the minor was prejudiced. 


12. Reference was also made in the argu- 
ments to the decision in Sellappa Goundan v. 
Masa Naiken and others’. A mortgage bond 
was executed by the father. A suit was filed 
on the mortgage for sale of the mortgaged 

roperty. The minor sons were impleaded 
and the father was appointed by the Court as 
guardian ad-litem. A decree was passed for 
the entire mortgaged property which was sold 
in execution and purchased by the decree- 
holder. Subsequently there was a suit by the 
minor sons, through their next friend, for a 
declaration that the decree and sale in the 
previous suit were invalid against them. A 


a (1927) 52 M.L.J. 709: A.ILR. 1927 Mad. 
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Bench of this Court held that the interest of 
the father was adverse to that of the minor 
sons and that the appointment of the father 
as guardian was improper and illegal. The 
decree and the sale were consequently held to 
be invalid in so far as the shares of the minor 
sons were concerned. 


13. The decisions considered above lay 
down that a person could be appointed, even 
if there was scope for adverse interest 
vis-a-vis the son or ward. The existence of 
adverse interest, without more, does not per 
se involve the consequence that there was no 
proper representation of the minor so thata 
decree or order obtained against him became 
a nullity. The further question is what 
would be the position if there was negligence 
on the part of the guardian. The earliest 
case on this aspect is that of Sankaran 
Nair and Spencer, JJ., in Gotepatti 
Subban v. Gotepatti Narasamma', where it 
was held that a minor was not bound bya 
decree passed against him in a suit where the 
guardian showed gross negligence by not 
setting up a good defence. This decision was 
followed in Chunduru Punnayya and others 
v. Rajam Viranna and another®, That was a 
case of a suit against a minor on a mortgage 
executed by a guardian for lendidg money to 
a stranger for carrying on a business that was 


not ancestral on behalf of a minor. The 
head-clerk of the Court was appointed 
guardian of the minor. The guardian 


suffered a decree to be passed and did not 
take the defence that the alienation was not 
for the benefit of the minor. It was held 
that there was gross negligence and that the 
decree was not binding. 


14. Kumaraswami Sastri, J. and Devadoss, 
J., had to deal with a similar question. They 
referred to a Full Bench the following three 
questions in Madduri Venkatasomeswara Rao 
v, Pulavar ty Lakshmanaswami3: 


(1) Whether the appointment: ofaperson’ 
who executes a document or enters into a 
transaction asthe guardian ad-litem ofa 
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minor, is valid in a suiton the document or 
transaction? : f 


(2) Whether the appointment of a person, 
whose interests are adverse to those 
of the minor as his guardian ad-litem, 
renders the decree void against the minor or 
only voidable by him? and 


(3) Whether objecfion could be taken in 
execution that the decree is void? 


The order of reference separately by Kumara- 
swami Sastri, J. and Devadoss, J., is a fairly 
long one and discusses several earlier, autho- 
tities in which the problem had arisen, and 
where there was an apparent conflict. 
Taking up the first question the Full 
Bench held that the matter cannot be treated 
as a pure question of law, that. the 
appointment of a guardian ad-litem, was 
in exercise of judicial discretion and that 
it could not be said that the Court had no 
discretion in any conceivable case to appoint 
such a person as the guardian ad-litem ina 
suit filed against him and his minor son. The 
learned Judges pointed out also that in a vast 
majority of cases to appoint such a person 
would be whollv undesirable, However, as 
far as that case was concerned, they con- 
sidered the matter to be one of fact. 


15. On the second quéstion, the opinion 
expressed was that it would be premature to 
decide that point also as an abstract question 
of law, without a finding or a decision of fact 
directed to the express point that the interests 
of the guardian ad-litem were adverse to those 
of the minor. On the facts of that case, it 
was mentioned that all they had was an 
appointment of a guardian ad-litem and that 
it would only go to show that the guardian’s 
interests were not adverse to those of the 
minors. 


16. The third question was also dependent 
on the determination of the other two ques- 
tions, so that it too could not be treated asa 
question of law. It follows from this decision 
hat the matter has to be examined in the 
light of the facts in each case to find out 
whether there was an adverse interest and 
here was prejudice. If there was an adverse 
interest as well as prejudice, then the decree 
or order would not be binding on the minor 


ii] 


17. The matter has been considered in some 
later decisions of this Court and of the 
Andhra Pradesh High Court. It is enough for 
my púrpose to refer to some decisions of this 
Court and of the Andhra Pradesh High Court, 


18. In Marudamuihi (alias) Veerappa 
Kandar v. P. S. AR. AR. Arunachalam Chettiar 
and others’, one Palaniappa had a son by 
name Kandasami, who was given to vices. 
Palaniappa obtained a release from 
Karidasami on condition of his being paid 
Rs. 500 per year for his maintenance. There 
was, as part of the arrangement, an agree- 
ment between Palaniappa and Kandasami 
that on the death of Palaniappa, the pro- 
perties would devolve on the heirs of 
Kandasami. Kandasami, however, in 
violation of this agreement, took over the 
management of the properties and executed 
sale deeds, practically for no consideration. 
The plaintiff in that case wasa minor and 
his father’s sister’s husband filed a suit as his 
next friend, against his father, Kandasami, 
contending that the sale deeds were 
ogus. He prayed also for partition 
oÑ, the plaintiff’s half share. Enraged by 
hA filing of the suit, the alienee, who 
was also a relation, murdered the next 
friend and the suit was thereafter conducted 
by another sister’s husband of the plaintiff’s 
father. They engaged the services of a 
competent counsel. Ultimately, a half share 
was allotted to the plaintiff, but subject to 
certain debts. The quondam minor then filed 
a suit contending that the earlier proceedings 
were vitiated by gross negligence by his next 
friend and guardian. The trial Court dis- 
missed the suit and the matter was brought 
on appeal to this Court. It was heard by 
Rajamannar, CJ. and Panchapakesa Ayyar, 
J. Panchapakesa Ayyar, J., delivering the 
judgment of the Bench, setting aside the 
decree observed at page 590 as follows : 


“Though the matter is not decided in any 
. case cited before us by either side, we are 
of opinion that gross negligence on the part 
of the guardian and his lawyer in execution 


proceedings as well as in not fling 
an appeal, where one was certainly 
called for, against . decisions in suits 
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conducted by him (but not in suits 
decided before the became guardian), 
will entitle the minor to rely on the 
principle (of safeguarding the interest of 
the minor against the negligence of the 
guardian), though the principle in question 
is not one of natural justice or of inter- 
national private law, but one peculiar to 
India, where minors have been the 
favourites of the law from time im- 
memorial and have been given special privi- 
leges denied to others and the protection 
of the minor has been the special duty of 
the King or State. It is obvious that in the 
absence of fraud or collusion, it may be 
considered to be not part of natural justice 
that the other side should be made to suffer 
by depriving it of the benefits of its decree, 
simply because the minor’s guardian and 
lawyer, over whom he had no control, had 
been guilty of gross negligence in conduct- 
ing the suit, appeal or execution procee- 
dings. But still the principle has been 
applied to suits, and we cannot see any 
valid reason why it should not be extended 
in suitable cases to execution proceedings 
and to appeals which ought to have been 
filed by the guardian in suits conducted by 
him,” . 


19. The guardian is not however, bound to 
raise a false and untenable ground or persist 
init after having raised it. 


20. The same learned Judges dealt with 
another case in Ganesan Pillaiv. Subra- 
manyan and others}. In that case there was a 
decree in A. S. No. 178 of 1944 on the file of 
this Court and the suit which gave rise to the 
appeal was filed for setting aside that decree 
on the ground that there was gross negligence 
on the part of his mother, who had acted as 
the next friend. The trial Court dismissed 
the suit and this Court allowed the appeal. It 
was held that there was no res judicata, as it 
would be idle to refute the claim of the erst- 
while minor by pleading that very decree as 
res judicata. At page 150 Rajamannar, CJ. 
delivering the judgment pointed out as 
follows:— 


“It is too late in the day to contend that a 
minor is not entitled to file a suit to set 
aside the decree in a prior suit to which he 
was a party represented by his guardian or 
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next friend on the ground of gross negli- 
gence of his guardian or next friend. That 
right has been again and again recognised 
by this Court. That right cannot certainly 
be taken away by the application of the 
tule of res judicata”. - 


21} A Division Bench of the Andhra Pradesh 
‘High Court consisting of Viswanatha Sastri 
and Krishna Rao, JJ., in Chatrati Srirama- 
murthi and another v. Official Receiver, Krishna 
and others’, had to deal with a similar ques- 
tion. It was held that gross negligence on the 
part of a next friend or guardian ad-litem of 
the minor in conducting or defending a suit to 
which he was a party, entitled the minor to 
challenge the decree passed against him and 
avoid its effeet. Several decisions of this 
and other Courts have been referred to there- 
in. At page 695 with reference to this 
aspect it was further pointed out as follows: 


“The negligence must have been such as to 
result in the loss of a right which would 
have been successfully asserted if the suit 
had -been conducted or resisted with 
ordinary care and prudence. It might 
consist in the omission to raise an available 
plea br to adduce available evidence to 
substantiate it. If the next friend or 
guardian ad-litem had been guilty of gross 
dereliction of duty, that is to say, if he 
had neglected to do what was plainly his 
duty or did or omitted to do something 
which no man of common honesty and 
ordinary prudence would have done or 
omitted, then the minor would have a right 
to sue to set aside an adverse decision 
attributable to the guardian’s breach of 
. duty 


The negligence of the guardian must be 
so serious or of such a character as to 
justify the inference that the minor's 
interests were not at all protected and in 
substance though in form, the minor went 
unrepresented at the trial”. 


In eases of gross dereliction of duty or gross 
negligence on the part of the guardian to put 
forward proper defence, the decree is vitiated, 
and can be avoided. 


21. There is one other aspect, which requires 
to be noticed at this stage and that is whether 
the proceedings culminating in the dismissal 
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of the claim petition could be treated to bea 
nullity. If the minor was not properly repre- 
sented in the claim proceedings, then the 
whole proceedings would be a nullity. 
After all a minor, who is not properly repre- 
sented in Court proceedings, cannot be bound 

by the orders passed therein. . i 


23. In Pujari Bhimaji v. Rajabhai Hussain 
Saheb and anothers, it has been held that if a 
minor has a guardian appointed for him by a 
competent authority, he alone can represent 
the minor in any litigation and hence a decree 
obtained against sucha minor represented 
not by such guardian, but by another, though 
the Court, in so appointing another acted in 
ignorance of the existence of such appointed 
guardian, is not binding on the minor. This 
proposition was laid downin a suit to set 
aside a decree passed against a minor on a 
mortgage bond executed by the minor’s 
mother. In that case an Officer of the Court 
was appointed as guardian. There was also 
a guardian, who had been appointed by the 
District Court for the minor. It was in 
those circumstances held that notwithstanding 
that the decree was passed against the minor 
witha guardian ad-litem appointed by the 
Court, the proceeding did not bind the-minor. 


24. As pointed outin Sellappa Goundan v. 
Masa Naiken and others?, a minor 
represented ina suit by a guardian ad-litem 
whose interest is adverse to that of the minor, 
is not a legal representation at all. In that 
case the suit was on a mortgage bond 
executed by the father and the father was 
appointed asthe guardian. A decree was 
passed against the entire mortgaged property, 
which was sold in execution and purchased by 
the decreeholder. Ona suitinstituted by the 
minor sons by their next friend against 
their father and the  auction-purchaser 
for a declaration that the decree and sale 
in the previous suit were invalid against 
them and their shares in the family property, 
it was held that the interest of the 
father was adverse to that of the minor sons 
and that the appointment of the father as 
guardian was improper and illegal. The decree 
and sale were, therefore, held to be invalid in 
sofar as the shares of the minors were 
concerned. 

oP see ete lai Ng S 
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25. Is the decree passed or an order 
obtained void or voidable? This problem was 
considered by Raghava Rao, J., in Karsppa 
Goun dan v. Komaraswami Gounder and others}. 
That was case where at the instance of the 
mother as next friend, a suit was filed ia 
which the validity and binding character of a 
settlement in favour of a minor was gone 
into. The suit was decreed in favour of the 
minor, but on appeal, the mother failed to 
appearand the suit was dismissed. The 
erstwhile minor after attaining majority 
brought a fresh suit seeking the same relief. 
The second suit was dismissed. When the 
matter reached this Court on second appeal, 
it was held that a decree against a minor, 
vitated by gross negligence of the guardian, 
was only voidable and not void and that 
unless it was set aside, it was binding on the 
minor. How far this decision can stand along- 
side Ganesan Pillai v. Subramanian and o thers?, 
which is a decision by a Bench, will have to 
be gone into on an appropriate occasion. 
Itis this judgment of Raghava Rao, J., 
which was referred to with apparent approval 
by a Full Bench of the Allahabad High Court 
in Rameshwar Prasad v. Ram Chandra 
Sharma and others’. The facts do not appear 
from the judgment of the Full Bench. But 
that appears to be a case of mere negligence 
as opposed to the adverse interest and gross 
negligence on the part of the guardian. 
It does not appear to be necessary to go into 
the Full Bench decision of the Allahabad 
High Court any further here. 


From the above discussion, the following 
principles emerge: 


(1) The appointment of the guardian ad- 
lifem is in exercise of judicial discretion 
and it cannot be stated that the Court had 
no discretion in any conceivable case to 
appoint such a person, who may have some 
adverse interest as against the minor, as the 
guardian ad-litem. But the facts may 
show that appointment of such person 
would be wholly undesirable and that he 
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did not properly represent the minor at all. 
In such a case the representation by the 
guardian-ad-lifem would be no representa- 
tion at all; 


(2) When there isa Court guardian 
appointed, then the appointment of the 
guardian ad-litem would be bad; and 


(3) If the guardian-ad-litem properly 
appointed has been grossly negligent in 
conducting or defending proceedings on 
behalf of a minor, then the minor through 
his next friend or on attaining majority can 
file a suit to set aside the decree obtained 
against him. If the appointment of a 
person with adverse interest is found to be 
adverse to the interest of the minor and if 
the guardian is further grossly negligent in 
conducting the litigation, then the order 
would be a nullity and wholly void. 


26. Itisthe light of these principles that 
we have to consider the appointment 
of the guardian in the present case and 
her conduct in the claim proceedings. The 
plaintiff, after his mother’s death, was not 
living with his father and his step-mother, 
Vijaya, but only with Amirthammal, who 
is his great grand-mother’s sister. She 
had been appointed as a guardian of the 
minor as shown by Exhibit B-1. There is no 
explanation as to why Vijaya, the stepmother 
began to take notice of the step-son, who 
was not living with her, got herself appointed 
as guardian ad-litem and made a half-hearted 
attempt to file a claim petition on his behalf 
putting forward the facts, which were wholly 
prejudicial to the minor. In fact, as pointed 
out by the trial Court in paragraph 18 of its 
judgment, the claim petition was filed in the 
year 1966 and inasuit filed by the sixth 
defendant against the first defendant and 
others, she had described Amirthammal as 
the guardian of the minor. On the facts 
herein, Vijaya should have put forward the 
will executed by Valliammal and shown that 
the properties derived from Valliammal 
could not have been sold in execution of the 
decree against her husband, the first defen- 
dant. Instead of doing this, she put forward 
the position that the properties were joint 
family properties and that the minor wag 
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: entitled only to 1/4th share therein. Such a 
case was wholly prejudicial to the minor. 
Though she had put forward that the minor 
and his two step-brothers were also each 
entitled to 1/4th share, at the hearing of the 
claim petition, she abandoned the claim of 
the step-brothers of the first plaintiff and 
restricted the objection only to 1/4th share 
of the first plaintiff. This conduct is 
explainable only on the basis that she knew 
that the properties were not joint family pro- 
perties. It has already been seen that under 
Exhibit A-6, dated 29th June, 1940, executed 
by, Valliammal, one half of the properties 
was bequeathed to Kasthuri and the other 
half to the second plaintiff. The first 
defendant was nowhere in the picture. 
The properties traceable to ‘Valliammal 
could not have belonged to the first 
defendant at ali, Any guardian ad- 
litem acting reasonably and.as a person 
of ordinary prudence would have put forward 
the first plaintiff’s title to the entire property. 
There is also no explanation as to why she 
did not pursue the. matter further. These 
circumstances would go to show that she was 
acting against the interest of the minor only 
in collusion with her husband, the first defen- 
dant. Though there was an apparentattempt 
at filing of a claim petition, ultimately the 
proceedings were allowed to end as against 
the minor by reason of gross negligence. 
the facts herein, the Court below rightly 
applied the principle of the decision in 
Sellappa Goundan v. Masa Naiken and 
others. 


27. The learned counsel for the appellant 
contended that the only manner in which the 
order in the claim petition could be got rid 
of is by taking proceedings under Order 21, 
rule 63, Civil Procedure Code, and that so 
long as the plaintiffs have failed to do so, 
they could not independently put forward the 
claim. This ignores the aspect discussed 
above, viz., that the minor was not properly 
represented at all in these proceeding and, 
therefore, the claim petition did not bind 
him. This is not a case where the guardian 
could be taken to have acted perfectly in good 
faith'as in Subbiah Pandarm v. Arunachala 
Pandaram?, where it was held that such a suit 
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should be filed within the period of one year 
from the date of the order. Inthat case the 
guardian had brought a suit within the period 
of one year, but unfortunately did not 
succeed. A later suit on the same cause of 
action wasfound to be not maintainable. 
But that was not a case of even ordinary 
negligence, let alone gross negligence. 


28. Having considered all the aspects, I am 
satisfied that the Courts below have rightly 
held that the first plaintiff was entitled toa 
decree to the extent relevant in the present 
appeal. 


29. The second appeal is accordingly 


dismissed, but in the circumstances with no 
order as to costs, 


R. S. 





Second appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—V. Balasubrahmanyan, J. 


Madras Petitioner * 
Ye. 

Janaki Respon dent. 
Tamil Nadu Buildings (Lease and Rent 


Control) Act (XVII of 1960), section 10 (2) 
(i)—Petition for eviction—Wilful default— 
Tenant Post Office—Post office demanding 
advance stamped receipt before paying the 
rent arrears—Landlady refusing the demand— 
Post office withholding payment—Petition for 
eviction by the landlady—Eviction ordered by 
Rent Controller and confirmed by Appellate 
Authority—Revision by tenant—Held default 
was wilful—Revision dismissed. 


*C, R., P. No. 1202 of 1982. 30th April, 1982. 
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The tenant was a post office as allottee from 
the Accommodation Controller. The State 
Government instructed the post office to pay 
the arrears of rent as well as the monthly rent 
to the landlady. But the post office insisted 
on the landlady delivering an advance stamped 
receipt asa pre-condition to pay the rent 
arrears. The landlady did not issue the 
receipt. As the rent was not paid, the land- 
lady issued a notice, but the stalemate 
continued. Thereafter the -landlady filed a 
petition for eviction before the Rent 
Controller on the ground of wilful default. 
The Rent Controller ordered eviction and this 
was confirmed be the Appellate Authority: 
The State Government filed the revision. 


Held: There is no statute or rule of law 
which authorises any Government department 
insisting on the production of advance 
receipt as a condition of payment of money 
which is due by a department to its subject. 
It might be that this has become the practice 
of the Government departments. But a mere 
unquestioned practice does not make the law. 

[Para. 2.] 


It is not correct to equate wilful default with 
wilful refusal to pay ; withholding of rent for 
a wrong reason may alao be wilful default 
within the meaning of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. 


The post office in this case did not refuse to 
pay rent, but it withheld payment on the 
ground that the landlady should first produce 
advance receipt. Since the law did not 
compel any such thing, default to pay rent 
should be held in this case as wilful or 
wanton. [Para. 2.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act (XVIII 
of 1960 asamended by Act XXIII of 1973) 
praying the High Court to revise the Order 
of the II Judge, Court of Small Causes, 
Madras, dated 18th January, 1982 and made 
in H. R. No. 762 (H.R. C. No. 3367 of 
1980, Court of Small Causes, VIII Judge, 
Madras), 

for 


The Additional Government Pleader, 


Petitioner. 


A. B. Sampathkumar, for Respondent, 


STATE OF TAMIL NADU Y. JANAKI (Balasubrahmanyan, J.) 


The Court delivered the following 


JUDGMENT.—This case arises under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960. It isan ordinary case of eviction 
of a tenant for wilful default. The tenant is 
the petitioner before me. The building was 
actually in the occupation of the Post Office 
as allottee from the Accomodation Controller. 
The State Government instructed the Post 
Office to pay the arrears of rent as well as the 
monthly rent to the present owner. The Post 
Office, however, insisted on the landlady 
delivering an advance stamped receipt as a 
pre-condition to pay the rent arrears. The 
landlady did not issue a receipt since the rent 
was not paid. Despite a notice of demand 
sent by the landlady, the stalemate continued. 
Thereafter, the landlady filed an eviction 
petition. The petition was directed against 
the State Government because it was the 
Statutory tenant. The ground of eviction 
was wilful default. Both the Rent Controller 
and, on appeal, the Appellate Authority 
found that there was no justification, what- 
ever, for non-payment ofrent. They held 
that there was wilful default in the matter of 
payment of rent for the period April, 1980 to 
July, 1980. They, therefore, ordered eviction. 


.2. In this revision by the State Government, 


the learned Government Pleader does not 
deny that there was default in the payment of 
rent. But his contention is that there was no 
wilful default. I do not agree with his 
contention. The Government Pleader does 
not and cannot argue that the allottee’s 
default does not reflect against the State 
Government which has allotted the building 
to it. What he urges is that when the Post 
Office asked for advance receipt from the 
landlady before payment of arrears, it could 
not be said that withholding the payment 
for thatreason was wilful. This argument is 
wholly untenable. Let me first clear the 
ground by saying that there is no statute or 
rule of law which authorises any Government 
department insisting on the production of 
advance receipt as a condition of payment of 
money which is due by the Department to a 
subject. It might be that this has been thel 
practice of Government departments, for how 
long we do not know. But a mere unques- 
tioned practice does not make the law. 
Government denartments have been getting 


84 


away with this practice only because of their 
superior authority or bargaining power. 
Indeed, in this very case the Post Office paid 
the amount of arrears the moment they knew 
the landlady had filed the eviction petition 
and they did so without any advance receipt 
in their hands. This is an indication which 
not only shows that there was no legal 
authority whatever to insist on advance 
receipt as condition for payment of rent, but 
it also shows that the post office was very 
much aware of the untenability of their 
position. This seems to me to be a classic 
case of wilful default. Itis true that any and 
every default will not bea ground for 
eviction under the Act. The default 
must be wilful. But it is not correct 
to equate wilful default in payment 
of rent with wilful refusal to pay. 
The Post Office in this case did not refuse to 
pay rent, but they withheld payment on the 
ground that the landlady must first produce 
an advance receipt. Since the law does not 
compel any such thing, default to pay rent 
must be held in this case as wilful or wanton. 
Ihave earlier referred to the fact that the 
Collector had directed the Post Office to pay 
the rent to the landlady recognising the 
conveyance by the previous owner to her. 
The Post Office, as the allottee bound by the 
terms of the allotment had to act according 
to the directions. Under the Act, a landlord 
has to pass a receipt for rent received by him. 
He is not under the slightest obligation to 
pass a receipt for rent not received by him. 
Even section 8 which provides that the 
landlord shall be liable to give receipt for 
rent only says that the landlord who receives 
any payment towards rent shall issue a receipt 
duly signed by him for the actual amount of 
tent received by him. In this situation, 
therefore, knowing full well that they were 
bound to pay the arrears to the present 
landlady and knowing full well that they can- 
not insist, as of right, on any advance receipt 
for the rent prior to the payment of rent, the 
Post Office had withheld payment. If this is 
not wilful or wanton default, Ido not know 
what wilful is. Thisin exactly the conclusion 
arrived at by the Rent Controller and the 
Appellate Authority. 


3. The learned Government Pleader 
submitted that the question whether a given 
default was wilful or not is a mixed question 
of law and fact and the High Court in 
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revision can and must examine critically the 
finding of the Rent Controller and the 
Appellate Authority on this issue. I grant 
that this question is a mixed one. But it only 
means that this Court should examine two 
things: (è) whether the authorities below 
were properly instructed in the law ; and 
(Gi) whether their conclusion is based ona 
reasonable view of the facts. The learned 
Government Pleader suggested that the 
finding in this case was based on a misconcep- 
tion of what wilful default is under the 
statute. I have eariier shown that withhold- 
ing of rent fora wrong reason may also be 
wilful default within the meaning of the Act. 
As for the factual finding, the learned 
Government Pleader cannot succeed in 
upsetting the concurrent conclusion of the 
Rent Controller and the Appellate Authority 
unless he is in a position to make out that 
the one and only reasonable conclusion in 
this case would be the very opposite of what 
the authorities below had arrived at. I can- 
not bring myself to subscribe to any such 
position. 


4. Inthe result, this revision petition is 
dismissed, with costs. 


R.S. —— Revision petition dismissed. 


11) 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S, Ratnavel Pandian, J. 


Bank of Baroda, represented by its 
Chairman Petitioner* 
v. 

Mahendra Dadha and two others 


Respondents. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 


by Act XXII of 1973), section 10 (3) (0). 


(iii) . f 
(B) Indian Succession Act (XXXIX of 
1925), section 21—Payment of rent to one of 
several heirs under authorisation by all the 
heirs—Eviction petition by heirs of deceased 
owner qua landlords—Tenant relying on cor- 
respondence containing reference to will by 
deceased owner and pleading that the eviction 
petition would not be maintainable unless will 
was probated—Contention rejected. 


(C) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 10 
(3) (a) (iti)—Bona fide requirement of non- 
residential building for landlord’s own use — 
Conditions for getting possession. 


(D) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 25— 
High Court—Exercising revisional jurisdiction 
—Powers. 


The respondents filed a petition for the evic- 
tion of the petitioner from a non-residential 
building let out to it on the ground of bona 
fide requirement for their own purposes. They 
claimed to be the owners of the building as 
heirs of the deceased owner. The tenant rely- 
ing on a- reference in the correspondence be- 
tween the parties to a will left by the deceas- 
ed under which the respondents claimed to 
be entitled to the property, pleaded that with- 

_out probating the will the respondents could 
not evict the petitioner. It was found that the 
revision-petitioner had all along been paying 
rent to one of the several heirs-respondents 
under authorisation by all the heirs, 


*C.R.P. No. 220 of 1982 and C.M.P. 
No, 589 of 1982. 
18th June, 1982, 
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Held: The objection to the maintainability 
of the petition for eviction based on sec- 
tion 211 of the Succession Act, is untenable 
because the respondents had not based their 
claim to the demised building on the strength 
of the will executed by the deceased owner 
and there was no case of partition or deter- 


. mination of title or right of any parties inter 


se regarding the properties mentioned in the 
will. ; [Para. 9.] 
The question in the present case was whether 
there was any” relationship of landlord and 
tenant between the parties and whether the 
respondents can be considered as landlords 
within the meaning of section 2 (6) of the 


' Tamil Nadu Buildings (Lease and Rent 'Con- 


trol) Act. That sub-section defines the word 
“landlord” saying that “landlord” includes a 
person who is . receiving or is entitled 
to receive the rent of a building whe- 
ther on his own account or on behalf of 
another or on behalf of himself and others or 
as an agent, trustee, executor, administrator, 
receiver or guardian or who would so receive 
the rent or be entitled to receive the rent, if 
the building were let to a tenant. The ‘tenant’ 
is defined in section 2 (8) saying that the 
tenant means any person by whom or on whose 
account rent is payable for a building and 
includes the surviving spouse, or any son, or 
daughter, ‘or the legal representative of a 
deceased tenant. Admittedly, in the present 
case, the revision petitioner was paying the 
rent for the said building to the respondents, 
who were receiving the rent for the said build- 
ing and who were also entitled to receive the 
rent. Therefore the revision . petitioner was 
not justified in contending that the petition for 
eviction was not maintainable. [Para. 10.] 


Under section 10 (3) (a) (iii) of the Act 
to obtain possession of a non-residential build- 
ing the following requirements must be satisfi- 
ed namely; oe See 


(a) the building should be non-residential in 
character. Oe 7mp 


(b) the landlord should be carrying on busi- 
ness on the date of his applying for eviction. 


(c) he should not be ogcupying any other 
non-residential building belonging to him for 
the purpose of his business; and 


(d) the landlord’s claim is bona fide for his 
business needs and not based on oblique 
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motives like trying to obtain more rent or to 
harass the tenant. [Para. 18.] 


The power conferred on the High Court, 
under section 25 is a power of superinten- 
dence and the High Court in spite of the wide 
language employed in section 25 should not 
interfere with the findings of fact on the 
ground that the High Court does not agree 
with the findings of the lower authoriy. 

[Para. 22.] 


To 


Cases referred to:— 


Hem Nolini Judah v. Mrs. Isolyne Saroj 
Bashini Bose, A. I. R. 1962 S. C. 1471; 
Mazzban B. Jrani v. S. R. Magda, Execu- 
tor of the Estate of R. F. Mazda, (1982) 95 
L.W. 250; Sri Ram Pastricha v. Jagannath, 
(1976) 4 $.C.C. 184: (1977) 1 S. C. R. 
395: A.I.R. 1976 S.C. 2335; Kanth Goel v. 
B. P. Pathak, (1977) -2 S.C. J. 277 : (1977) 
4 S.C.C. 412: A.I.R. 1977 S. C. 1599; 
Ehasan Bivi v. Nagalakshmi Ammal, (1980) 
93 L. W. 820: 1981 T.L.N.J. 17; Vasu- 
devan v. Ramachandran, (1980) 1 M.L. J. 
534: 93 L.W. 879; Siddik Muhamed Shah 
v, Mt. Saran, 58 M.L.J. 7: A.I.R. 1930 
P.C. 57 (1); Trojan and Co. v. Nagappa, 
1953 S.iC.J. 345: (1953) 1 M.L.TJ. 729: 
1953 S.C.R 789: A.I.R. 1953 S.C. 235; 
Bhagat Singh v. Jaswant Singh, (1962) 1 
S.C.J. 162: A.I.R. 1966 S.C. 1861; Ram 
Surat Devi v. Satraji Kuer, A.I.R. 1975 
Pat. 168; Amalgamated w. Texas Bank, 
(1982) 1 Lloyd’s Law ‘Reports, page 27; 
Nagubal v. B. Shama Rao, 1956 S.C.7J. 655: 
1956 S.C.R. 451: A.I.R. 1956 S.C. 593; 
Union of India v. Motilal Padampat Sugar 
Mills Co., (P.X). Ltd., (1969) 3 S.C.R. 75: 
A.I.R. 1969 S.C. 630; Bhim Singh v. Kan 
Singh, (1980) 3 S.C.C. 72: A. I. R. 1980 
S.C. 727; Model Town Welfare Council v. 
Bhupinder, 73 P.L.R. 734: A. I. R. 1973 
Punj. & Har. 76 (F.B.); Abdul Kader v. 
Hussain Ali and Sons, (1962) 2 M.L.J. 446: 
Sri Raja Lakshmi Dyeing Works v. Ranga- 
swami, (1980) 2 R.C.J. 165: A.I.R. 1980 
S.C. 1253. 


VY. S. Subramanyam, for Petitioner, 


Somayajulu, for Ayyar and Dolia, for Respon- 
dents. 
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The Court delivered the following 


JupcMent.—The respondent-tenant in H.R.C. 
No. 705 of 1980, on the file of the ‘Court of 
the Rent Controller, Madras (XII Judge, 
Court of Small Causes, Madras), has pre- 
ferred this revision, questioning the legality 
and validity of the judgment made by the 
Appellate Authority (II Judge, Court of Small 
Causes, Madras in H.R.A. No. 71 of 1981) 
on his file, setting aside the order of the Rent 
Controller, dismissing the petition preferred by 
the landlords (respondents herein) and 
allowing the appeal and ordering eviction 
under section 10 (3) (a) (iii) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), hereinafter referred to 
as the Act. 


2. The brief facts of the case, which gave 
rise to these proceedings, are as follows: Res- 
pondents 1 to 3 herein, who are the sons of 
late Sri Milapchand Dadha, residing at No. 

93, Lloyds Road, Madras-14 filed a petition 
against the revision petitioner, namely, the 
Bank of Baroda represented by its Chairman, 
under section 10 (3) (a) (iti) of the ‘Act, 
seeking an order of eviction of the tenant from 
the building and premises bearing door No. 

133, Mint Street, Madras-1 on the ground set 
out in the petition. ‘According to the respon- 
dents, their father died on 12th October, 1976, 
and they have become the owners of the buil- 
ding which was let out to the revision peti- 
tioner in early 1967 for a non-residential pur- 
pose, namely, for running its branch office. 
Jnitially, the Bank occupied only the ground- 
floor, but subsequently, it became a tenant in 
respect of the entire building with effect from 
1st September, 1970. The monthly rent for 
the entire building was Rs. 3,500. ‘The res- 
pondents are businessmen engaged in various 
business activities under various names which 
they have set out in the petition and they are 
carrying on their business only in various ren- 
ted buildings and they do not have any other 
non-residential building and premises for 
accommodating their administrative office of 
their group companies within the City of 
Madras. Hence they bona fide require the 
petition-mentioned. building and premises both 
for accommodating their administrative office 
and for carrying on their business activities. 
The revision petitioner-Bank when requested 
to vacate the building, initially promised to 
vacate hut subsequently refused to do so, 


11] 


Therefore, the respondents caused a lawyêr's 
notice Exhibit P-1, dated 4th August, 1979 to 
be sent to the revision petitioner to vacate 
the building. The revision petitioner sent a 
reply, Exhibit P-2, dated 21st August, 1979, 
containing untenable allegations. One of the 
allegations in Exhibit P-2, that one of the 
respondents demanded enhanced rent of Rs. 
10,000 from 3,500 is absolutely incorrect and 
untrue, 


3. The revision petitioner has filed a counter- 
statement, raising the following contentions. 
It was once suggested by the father of the 
respondents that the property in question be- 
longed to the joint family of which the father 
of the respondents was the karta. Further, 
it was stated that Srimathi Balu Bai, Srimathi 
Kaval Kavar, Sri M. Mahendrachand Dadha, 
Sri M. Mahipalchand Dadha, Sri M. Maher- 
chand Dadha, Srimathi Kanchan Kavar 
Kankaria and Srimathi Chandan Kavar Baid 
were surviving legal heirs of the said Sri L. 
Milapchandji Dadha who died on 12th Octo- 
ber, 1976, that the said Milapchand Dadha had 
executed a will, dated 1st January, 1974, the 
copy of which is annexed to Exhibit R-2, and 
that under the said will Milapchand Dadha 
had appointed his younger brother ,Sri S. 
Mohanchand Dadha and his son M. Mahen- 
drachand Dadha as executors, who were taking 
necessary steps to obtain the probate. In 
spite of several correspondences between the 
parties it is not known whether tha will had 
been probated or not. As the property in 
question is situate within the local limits of the 
Ordindry Original Civil Jurisdiction of the 
High Court, Madras and the will has been exe- 
cuted within the above-mentioned limits, the 
executors under the will cannot establish their 
right in any ‘Court, unless a Court of competent 
jurisdiction has granted probate of the will 
under which the right is claimed. Therefore, 
the respondents-landlords cannot seek to esta- 
blish any title in relation to the property in ques- 
tion without a probate. On this ground alone 
the petition is liable to be dismissed. 
Secondly, one portion of the building alone 
is used for non-residential purpose and the 
other portions are used for the residence of the 
Branch Manager of the Bank to the knowledge 
of the respondents. The respondents and 
their family members own several buildings in 
the city and their associate companies are being 
carried on in their own premises and there- 
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fore, it is incorrect to state that the respon- 
dents are not occupying any building of their 
own for carrying on their business. The seve- 
ral businesses—Nos. 1 to 9 set out in para- 
graph 4 of the petition cannot be said to be 
the businesses carried on by the respondents 
in the absence of any particulars supporting 
their contention. There is absolutely no bona 
fide in the claim of the respondents. The first 
respondent, namely, Sri Mahendra Dadha 
demanded from the revision-pctitioner a sum 
of Rs. 10,000 per mensem towards the month- 
ly rent. As the revision petitioner has ex- 
pressed its inability to accept the demand for 
increased rent, the respondents gave Exhibit 
P-1, containing false allegations, to which the 
revision petitioner has replied. The eviction 
petition is filed only on being provoked by the 
refusal of the revision petitioner to pay en- 
hanced rent and with an ulterior motive of 
evicting the revision petitioner. There is no 
bona fide in the claim. 


[Discussion relating to evidence, etc., and find- 
ings of the Rent Controller who, dismissed the 
petition, and the Appellate Authority who 
allowed the appeal and ordered eviction.— 
Omitted-Ed.] 


x * * * * 


4. Similar to the contenticns raised before 


“the Rent Controller as well as the Appellate 


Authority, here also on behalf of the ravision 
petitioner, Mr. V. S. Subramanyan mainly 
raised the two contentions, namely, that the 
petition is not maintainable and that tne res- 
pondents do not bona fide require the build- 
ing and premises. 


5. Heading No. 1: Whether the petition 
filed by the landlords-respondents is maintain- 
able,—It is not in controversy that the build- 
ing in question originally belonged to the 
father of the respondents, namely, Sri Milap- 
chand Dadha who died on 12th October, 1976 
and that the entire building has been let out 
in favour of the Bank-tenant on monthly rent 
of Rs. 3,500. The respondents have filed the 
petition in their capacity as legal heirs and 
sons of Milapchand Dadha. 


[Discussion relating to documentary evidence 
—-omitted-Ed .j] 
* * * * * 
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6. What Mr. V. S. Subramanyam would 
altempt to show is that inasmuch as the 
legal heirs of Milapchand Dadha inclusive of 
the respondents have referred in their letter, 
Exhibit R-1, dated 7th January, 1977 to a will, 
dated Ist January, 1974 under which the tes- 
tator (Sri Milapchand Dadha) had appointed 
his younger brother, S. Mohanchand Dadha 
and one of the respondents, viz., Mahendra- 
chand Dadha as executors and that the execu- 
tors are stated to have been taking steps to 
obtain probate of the will, the respondents 
cannot seek to establish any title in relation to 
the property in question without a probate 
from the Court of competent jurisdiction and 
hence the petition filed by the respondents is 
not maintainable...... 


[Discussion relating correspondence—Omit- 
ted-Ed. ] 


* x * Ok x 


7. On the basis of the above documents, it 
is submitted by Mr. V. S. Subramanyam, that 
the present case of the respondents that they 
have become the owners of the building and 
premises in question as the legal heirs of Sri 
Milapchand Dadha, is quite at variance with 
their claim in the correspondence that they 
are entitled to the property by virtue of the 
will and hence the petition for eviction filed 
by the respondents claiming the right to the 
property as the legal heirs of Milapchand 
Dadha without probating the will and putting 
forth a pleading contrary to the stand taken 
in the correspondence, is not maintainable. 

[Discussion relating to evidence—Omitted- 
Ed. ] - 


* * * * * 


8. Coming to the legal question, Mr. V. 
S. Subramanyam cited a decision in Hem 
Nolini v. Isolyne Sarojbashini*, In that case 
the Supreme Court has ruled that: 


“Section 213 of the Indian Stg:cession Act 
created a bar to the establishment of any 
‘right under a will by an executor or a legatee 
unless a probate or letters of administration 
of the will have been obtained whether that 
tight is claimed by the persons as a plaintiff 


1. A.I.R. 1962 S.C. 1471. 
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or defendant, that the words of section 213 
are not restricted only to those cases where 
the claim is made by a person directly 
claiming as a legatee and that the section 
does not say that no person can claim as a 
legatee or as an executor unless he obtains 
probate or letters of administration of the 
will under which he claims. What it says 
is that no right as an executor or legatee 
can be established in any Court of Justice, 
unless probate or letters of administration 
have been obtained of the will under which 
the right is claimed and therefore, it is im- 
material who wishes to establish the right as 
a legatee or an executor. Whosoever wishes 
to establish that right, whether it be a lega- 
tee or an executor himself, or somebody 
else might find it necessary in order to es- 
tablish his right of some legatee or executor 
from whom he might have derived title, he 
cannot do so unless the will under which the 
right as a legatee or executor is claimed has 
resulted in the grant of a probate or letters 
of administration.” 


9. On a careful examination of the facts of 
the case, and the nature of the relief asked for. 
I feel that the legal contention of the learned 
counsel for the revision petitioner based on, 
section 213 of the Indian Succession Act, does 
not merit acceptance. As rightly pointed out 
by Mr. Somayajulu, the respondents have filed 
this petition for eviction only in their capacity 
as legal heirs of Milapchand Dadha, having 
become the owners of the building on the death 
of their father. Nowhere in the petition the 
respondents are laying a claim to the demised 
building and property on the strength of the 
will executed by their father. The existence 
of a will has been referred to only in the cor- 
respondence between the parties, i.e., Exhibits 
R-1 to R-16, the earliest of which is Exhibit 
R-1. The will is not marked in this case, 
but a copy of the said will is annexed with 
Exhibit R-2. As we are not dealing with any 
case of partition or determining title or right 
of any parties inter se with reference to the 
properties mentioned in the will, it is not neces- 
sary to launch a detailed discussion with re- 
ference to the terms of the will. Tt is true, 
in clause 5 of the will it is stated: 


“the land and buildings belonging to me in 


my individual capacity shall go to my three 
sons, Mahendrachand Dadha, Mahipalchand 


/ 


A 


it) 


Dadha, Maherchand Dadha in equal shares,” 
There is no schedule to the will. The pro- 
perty in question is not specifically mentioned 
in the will. 


10. What we are concerned with in the pre- 
sent proceedings is, whether there was any 
relationship ot landlord and tenant between 
the parties and whether the respondents can 
be termed as “landlords” within the meaning 
of Tamil Nadu Act XVIII of 1960. Sec- 
tion 2 (6) of the Act defines the word “Jand- 
Jord” saying that “landlord” includes the per- 
son who is receiving or is entitled to receive 
the rent of a building, whether on his own 
account or on behalf of another or on, behalf 
of himself and others or as an agent, trustee, 
executor, administrator, receiver or guardian 
lor who would so receive the rent or be entitled 
to receive the rent, if the building were let to a 
tenant. The tenant is defined in section 2 
(8) saying that the tenant means any person 
by whom or on whose account rent is payable 
for a building and includes the surviving 
spouse, or any son, or daughter, or the legal 
representative of a deceased tenant. Admit- 
tedly, in the present case, the revision peti- 
tioner was paying the rent for the building to 
the respondents who were receiving the rent 
for the said building and who are also entitled 
to receive the rent. Therefore, the revision- 
petitioner is not justified in contending that the 
petition for eviction is not maintainable, 
because the will executed by Milapchand 
Dadha in favour of the three respondents is 
not probated. As rightly submitted by the 
learned counsel for the respondents, the res- 
pondents are not establishing their right or 
title to the property through these rent control 
proceedings either as executors or legatees and 
therefore, section 213 of the Indian Succession 
Act cannot come into play and when once the 
parties have gone to trial with full knowledge 
of the issues involved and no prejudice is 
shown to have been caused to the revision- 
petitioner, the contention of the revision-peti- 
tioner does not merit consideration. It is 
pertinent to note that the revision-petitioner 
has not taken any specific plea that the res- 
pondents are not the Jandlords or that they are 
not entitled to receive the rent. On the other 
hand, the tenant has accepted the respondents 
as persons entitled to receive the rent in res- 
pect of the property concerned and, in fact, has 
paid the rent. All the legal heirs of Milap- 
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chand Dadha have asked the tenant to pay the 
rent to Mohanchand Dadha, one of the exe- 
cutors named in the will and the Bank has 
paid the rent on the basis of the consent letter 
signed by all the heirs of Milapchand Dadha. 
Exhibit R-3 is a letter from the tenant to 
Mobanchand Dadha, intimating that the rent 
was paid on the basis of the consent letter of 
all the legal heirs of Milapchand Dadha. 
Therefore, the principle laid down in the deci- 
sion in Hem Nolini’s case’, cited on behalf of 
the revision petitioner cannot be of any help 
te the revision petitioner to defeat the claim 
of the respondents in these proceedings as the 
respondents are not establishing their right 
under the will either as executors or legatees. 


11. It is pertinent to note that in a recent 
decision in Mazzban B. Irani and others v. 
S. R. Mazda, Executor of the Estate of R. 
F. Mazda’, rendered by a single Judge of this 
Court in rent control proceedings, a similar 
contention on the basis of section 213 of the 
Indian Succession Act, that no right as exe- 
cutor or legatee can be established in any Court 
of Justice, unless a Court of competent juris- 
diction in India has granted probate of the 
will under which the right is claimed, was nega- 
tived and answered as follows: 


“Of course, the executor cannot establish 
any right to the property without taking out 
probate, but the existence of the will cannot 
be ignored for all purposes. In other words, 
it is not proper to treat a will of which pro- 
bate has not been granted as non-existent, 
-or as the property passing by intestacy. A 
reading of section 213 of the Indian Succes- 
sion Act will show that an executor or a 
legatee cannot establish his claim before 
obtaining probate or letters of administra- 
tion, but this section is no bar to his bring- 
ing a suit or initiating proceedings before 
obtaining probate. It is also important to 
note that the genuineness and the validity of 
the will are not questioned and therefore, a 
Rent Control petition for eviction without 
filing a probate of the will is not barred by 
section 213 of the Indian Succession Act.” 


Admittedly, in the present case also the 
genuineness or validity of the will is not in 
question. But, the tenant has raised only a 


1. A.I.R. 1962 S.C. 1471. 
2. (1982) 95 L.W. 250. 
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technical objection that the will has not been 
probated. I have already dealt with the con- 
tention in extenso in the above paragraphs. As 
the facts of the case on hand attract 
the principle laid down in Jrani’s caset, above 
cited, to which view I am fully agreeable, the 
submission of the tenant based on the ground 
that the will has not been probated has to fail. 
x * k * * 
(Discussion relating to Exhibits P-3, P-4, 
P-7 & P-13—omitted. ) 
12. Therefore, the finding of the Appellate 
Authority that the respondents are the exclu- 
sive owners of the petition-building by virtue 
of the partial partition, dated 25th March, 
1976, to which Milapchand Dadha was himself 
a party cannot be assailed. Therefore, either 
as coparceners of the joint family or as full 
owners on the basis of the partial partition or 
as legal heirs of Milapchand Dadha, the res- 
pondents have become co-owners and they are 
competent persons to bring this petition for 
eviction. 
13. It will be pertinent to note that the 
Supreme Court in its decision in Sri Ram 
Pastricha v. Jagannath?, and in Kanth Goel v. 
B. P. Pathak’, has clearly laid down that a 
co-owner or some of the co-owners are entitl- 
ed to maintain a petition for eviction against 
a tenant. See also the decisions in Ehasan 
Bivi and others v. Nagalakshmi Ammal* and 
Vasudevan v. Ramachandran’. 


14. One other argument of Mr. V. S. Subra- 
manyan is that, as the respondents have claim- 
ed right to the property in their correspon- 
dences with the tenant-Bank only on the basis 
cf a will executed by their father, the present 
pleading that they have become owners of the 
property as the legal heirs of Milapchand 
Dadha is a different one, and the evidence 
now let in by P.W. 1 as regards partial parti- 
tion cannot be looked into and that the res- 
pondents are estopped from asking the relief 
sought for on a different plea not initially 


1. (1982) 95 L.W. 250. 

2. (1976) 4 S.C.C. 184: (1977) 1 S.C. 
R. 184: A.I.R. 1976 S.C. 2335. 

3. (1977) 2S.C.J. 277: (1977) 3 S.C. 
R. 412: A.L.R. 1977 S.C. 1599. 

4. (1980) 93 L.W. 820: (1981) T.L 
N.J. 17. 
5. (1980) 93 L.W. 819: (1980) 1 M.L. 

34. 
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pleaded. In support of this contention he 
has cited certain decisions. In Siddik Mahom- 
ed Shah v. Mt. Saran and others’, the Privy 
Council hds held that where a claim has 
never been made in the defence presented, no 
amount of evidence can be looked into upon 
a plea which was never put forward. In 
Trojan & Co. v. Nagappa, it has been 
observed that the decision of a case cannot 
be based on grounds outside the pleadings of 
the parties and it is the case pleaded that has 
to be found. For the proposition that no 
amount of evidence can be looked into when 
a claim has never been made in the defence, 
reliance was placed on the decisions in Bhagat 
Singh v. Jaswant Singh®, and in Ram Surat 
Devi v. Satraji Kuwert, also. 


15. The learned counsel for the revision 
petitioner drew the attention of this Court to 
a recent decision in Amalgamated v, Texas 
Bank®, in which the following observations 
are made: 


“If parties to a contract, by their course 
of dealing, put a particular interpretation 
on the terms of it, on the faith of which 
each of them, to the knowledge of the other 
acts and conducts their mutual affairs they 
are bound by that interpretation just as much 
as if they had written it down as being a 
variation of the contract. There is no need 
_to inquire whether their particular interpreta- 
tion is correct or not, or whether they had 
in mind the original terms or not. Suffice it 
that they have, by the course of dealing, 
put their own interpretation on their con- 


tract, and cannot be allowed to go back 
on, it.” 
Further, Mr, V. S. Subramanyan would 


submit that it is open to the revision petitioner 
to say that the respondents could as well have 
filed the eviction as co-owners, but as long 
as they have not come with a case that they 
are co-owners, but only as persons deriving ` 
title by virtue of the will, they are not entitled 


1. 58M.L.J. 7: A.I.R. 1930 P.C. A 
1 : a 


). 
2. 1953 S.C.J. 345: (1953) 1 M. L.J. 
728: (0953) S.C. R. 789: A.I.R. 1953 Š 


= ibe 1$.C.J. 
C. 1861. 

4. A.I.R. 1975 Pat. 168. 

5. (1982) 1 Lloyd's Law Reports 27-31. 


as 162: A.I.R. 1966 
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to plead co-ownership and that they have to 
stand or fall on their own pleadings. 


16. ‘Countering the above arguments, Mr. 
Somayajulu would draw the attention of this 
Court to the decision of the Supreme Court 
in Nagubai v. B. Shama Rao’, wherein their 
Lordships after referring to Siddik Mohamed 
Shah’s case, have explained the true scope of 
the rule laid down in that case in the follow- 
ing terms: 


“The true scope of this rule is that evidence 
let in on issues on which the parties actual- 
ly went to trial should not be made the 
foundation for decision of another and 
different issue, which was not present to 
the minds of the parties and on which they 
had no opportunity of adducing evidence. 
But, that rule has no application to a case 
where parties go to trial with knowledge 
that a particular question is in issue, though 
no specific issue has been framed therein, 
and adduce evidence relating thereto.” 


He also cited the decision in Union of India v. 
Motilal Padampat Sugar Mills Co. (P.), 
Lid.*, in which the decision in Nagubai 
4mmal’s caset, was referred to .and applied. 
See also the decision in Bhim Singh v. Kan 
Singh‘, Reliance was also placed on the deci- 
sion in the Model Town Welfare Council v. 
Bhupinder®, wherein the Full Bench while 
answering a similar technical objection relat- 
ing to pleadings, has held as follows: 


“....:. the strict rules relating to pleadings 
contained in the ‘Code of ‘Civil Procedure 
have no application to proceedings before 
the Rent Control authorities.” 


In the present case, first of all, the respon- 
dents have not pleaded that they are entitled 
to the property by virtue of the will, but have 
based their claim only as legal heirs of Milap- 
chand Dadha and secondly, as pointed out by 
the Full Bench of the Punjab and Haryana 


1. 1956 S.C.J. 655:: 1956 S.C.R. 451: 
A.I.R. 1956 S.C. 593 at 598. 

2. 58 M.L.J. 7: A.I.R. 1930 P.C. 57 
1 


3. (1969) 3 S.C.R. 75: A.I.R. 1969 
S.C. 630 at 632. 

4. (1980) 3 S.C.C. 72: A.I.R. 1980 
S.C. 727. 

5. 73 P.L.R. 734: A.I.R, 1973 P. < 


H, 76 (F.B.), 
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High Court in Model Town Welfare Council 
v. Bhupinder’, there cannot be any force in 
the technical objection in cases falling under 
the provisions of the Rent Control Act. The 
English decision reported in Amalgamated v. 
Texas Bank?, and relied upon by the revision 
petitioner relates to a proceeding in a civil 
suit based on a contract and hence the dictum 
laid down therein cannot be applied to a pro- 
ceeding such as the one on hand. Therefore, 
the contention of Mr. V. S. Subramanyam 
that the petition is not maintainable as the 
pleading in the petition is not the one made 
by the respondents in their correspondences 
and any amount of evidence given by P.W. 1 
cannot be looked into, cannot be counten- 
anced. 


(Discussion of facts, omitted—Ed. ) 

x * x * x 
17. Heading No. 2: Whether the require- 
ment of the building by the respondents is 
bona fide; 


-x x * x bod 
Discussion relating to evidence omitted—Ed.) 
x K * x x 


18. Section 10 (3) (a) (iii) of the Act 
deals with the conditions for obtaining posses- 
sion of a non-residential building. The condi- 
tions are: (1) The building should be non- 
residential in character; (2) the landlord 
should be carrying on business on the date of 
application for eviction; (3) The landlořd 
should not be occupying any other non-resi- 
dential building belonging to him in respect 
of the business; and (4) the landlord’s claim 
is bona fide, for his business needs and is not 
founded on any indirect or oblique motive for 
evicting the tenant either with a view to ob- 
taining more rent than what the premises 
already fetched or with a view to harass the 
tenant in possession (See J. Abdul Kader v. 
Hussein Ali & Sons). Though the tenant 
in its counter has pleaded that only one por- 
tion of the demised building is used for the 
non-residential purpose of running the bank- 
ing business and the other portion is ‘used 
for a residential purpose, i.e., for the resi- 
dence of the Branch Manager of the Bank, 


1. 73 P.L.R. 734: A.I.R. 1973 P. & 
H. 76 (F.B.). 

2. (1982) Lloyd Law Re.. 27. 

3. (1962) 2 M.L.J. 446, 
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the present case of the respondents that it was 
let out only for a non-residential purpose is 
not seriously challenged. No argument on 
behalf of the tenant has been advanced before 
this Court that the building was let out only 
for non-residential purposes. Therefore, it 
can be held that the entire building was let 
out for non-residential purposes and that the 
tenancy was non-residential in character. 


(Discussion of facts, omitted—Ed. ) 
> Ok 2K Æ 3K zk 


19. On a careful examination of the docu- 
ments and the evidence of P.W. 1 and R-W. 1, 
I have no hesitation in agreeing with the find- 
ing of the ‘Appellate Authority and holding 
that the landlords-respondents are carrying on 
the various businesses on the date of the appli- 
cation for eviction. 


(Discussion relating to evidence omitted—Ed.) 
4 * * * * 


20. The tenant has not shown to the satis- 
faction of this Court, either through oral or 
documentary evidence, that the respondents 
have other non-residential buildings for carry- 
ing on their business and that their require- 
ment of the petition-mentioned building is 
not bona fide. For all the reasons stated 
above, I hold that the conclusion of the Appel- 
late Authority that “the apppellants were also 
under a pressing necessity to find alternate 
accommodation for housing the business of 
Dadha Textile Corporation” and that “when 
it is found as a question of fact the require- 
ment for own occupation is a pressing neces- 
sity and clearly bona fide, the mere fact that 
before filing the eviction petition, the appel- 
lants have demanded enhanced rent for the 
petition building, cannot in any way militate 
against the bona fide nature of their require- 
ment” cannot be interferred with. 


21. In the present revision the tenant has 
filed a petition in C.M.P. No. 589 of 1982 
seeking permission of this Court to adduce 
further evidence on its behalf by marking two 
issues of “Dina Thanthi” and “The Hindu”, 
dated 28th October, 1981, for the purpose of 
showing that the Dadha Textile Corporation 
will start functioning at No. 6, Wallajah 
Road, Mount Road, Madras-2 and that conse- 
quently there will be no present necessity for 
the premises in question under the occupation 
of the revision petitioner. It is not the case 
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of the tenant that No. 6, Wallajah Road, is a 
non-residential building belonging to the res- 
pondents. Mr. Somayajulu would submit 
that, first of all, there is no provision under 
the Act for receipt of any additional evidence 
in the revisional stage and secondly, the pub- 
lications now sought to be received by way of 
additional evidence would per se show that 
the respondents are in a present necessity to 
have a non-residential premises for carrying 
on their business and because of the pendency 
of these proceedings they have, been necessi- 
tated to start functioning of their business in 
some other rented building, that they also 
require a non-residential building for their 
various other businesses and also to have their 
administrative office and that because of these 
publications the bona fide requirement of the 
respondents to have their own non-residential 
building for the purpose of carrying on their 
business cannot be rejected or said to be 
unjustifiable. He would further add that 
consequent upon the order made in C.R.P. 
Nos. 1444 of 1979, 1405 of 1979, etc., dated 
29th April, 1980, the respondents could not 
abruptly stop their business of Dadha Textile 
Corporation and would think of starting the 
business only after the disposal of this revision. 
I see some force in the argument of Mr. Soma- 
yajulu. However, in view of the legal posi- 
tion that this Court will not be justified in 
receiving additional evidence while sitting in 
its revisional jurisdiction and as the documents 


now sought to be filed will not in any way- 


belittle the bona fide requirement of the res- 
pondents, C.M.P. No. 589 of 1982 is dis- 
missed. Hence, I hold that the respondents’ 
claim is bona fide and that it is not founded 
on any oblique motive and answer the second 
question in favour of the respondents and 
against the revision petitioner. 


22. Mr. Somayajulu, in addition to his 
submissions made on behalf of the respon- 
dents, would bring to the notice of this Court 
certain rulings dealing with the scope of the 
powers of this Court while exercising its power 
in a revision under section 25 of the ‘Act. 
The main decision relied upon by the counsel 
is the one reported in Sri Raja Lakshmi Dyeing 
Works v. Rangaswami:, In the present case, 





1. (1980) 2 R.C.J. 165: A.I,R. 1980 
S.C. 1253, 


[1982 


` 


` 


II] 


it cannot be said that the finding given by the 
Appellate Authority is perverse. As pointed 
in the recent decision of the Supreme Court in 
Sri Raja Lakshmi Dyeing Works v. Ranga- 
swami, which directly deals with the power of 
this Court under section 25 of the Tamil Nadu 
Act (XVIII of 1960), the power conferred 


on this Court section 25 is a power of superin- , 


tendence and this Court, in spite of the wide 
language employed in section 25 should not 
interfere ‘with the ‘findings of fact on the 
ground that this Court does not agree with 
the finding of the lower authority. ‘As T 
have already found even on facts that the 
conclusion arrived at by the Appellate Autho- 
rity is sustainable both legally and factually, 
no interference, with-the order of the Appel- 
late Authority is called for in this revision. 


a * * * x 


I do not see any substance in the last 
contention of the revision petitioner that the 
respondents have got alternate accommoda- 
tion for carrying on their business and hold 
that the requirement of the petition-premises 
by the respondents is bona fide. In the 
result, the Civil Revision Petition is dismissed. 
C.M.P. No. 589 of 1982 is also dismissed. 
There will, however, be no order as to costs. 
As the tenant is running a banking business 
at the premises in question, now I grant 3 
months’ time from this date to the revision 
petitioner for vacating the petition-mentioned 
building. 


R.S. 





Petition dismissed. 





1. (1980) 2 R.C.J. 165: A.I,R. 1980 
S.C, 1253; 
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IN THE HIGH COURT OF JUDICA 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
Present :—S. Padmanabhan, J. 


Dr. C. Kalyanam Petitioner* 


U. 


The Government of Tamil Nadu represent- 
ed by the Commissioner and Secretary to 
Government, Health and Family Welfare 
Department, Madras-9 and another 
Respondents. 


(A) Tamil Nadu Pension Rules, rule 9—Dis- 
ciplinary proceedings — Petitioner, Superin- 
tendent of the Employees State Insurance 
Hospital—Patient found lying unconscious in 
Hospital garden on 11th December, 1977 — 
Removed to Government General Hospital —- 
Patient’s death on the way—Petitioner retired 
from service on 31st March, 1978 — C harge 
memo. served onthe petitioner on 26th 
February, 1979, containing two charges—No 
proceedings initiated while the petitioner was 
in service—Charge memo, whether liable to be 
quashed . . : 


(B) Constitution of India (1950), Article 226. 


Held: It is now well-settled that if discipli- 
nary action is to be taken against an employee 
it must be taken before he retired from ser- 
vices and in such cases, the proper course to 
follow would be to suspend the employee be- 
fore his retirement and refuse to permit him 
to retire so as to complete the disciplinary 
proceedings. Rule 9 of the Tamil Nadu 
Pension Rules, contemplates proceedings being 
continued against a Government servant, pro- 
vided the proceedings ‘had been initiated against 
him while in service. In the instant case no 
proceedings had been initiated against the 
petitioner while he was in service. If that be 
the case, the procedure laid down in sub- 
rule (2) (b) of rule 9 has to be complied 
with. The respondents had to obtain the 
sanction of the Government before they issued 
show-cause notice to the petitioner. Admit- 
tedly no such sanction had been obtained in 
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this case. ‘Consequently the charge memo. 
dated 26th December, 1979, was without juris- 
diction and cannot lie. [Paras. 5 and 8.] 


The enquiry contemplated under rule 9 of the 
Tamil Nadu Pension Rules, is only an enquiry 
in regard to misconduct or negligence on the 
part of the Government servant which has 
resulted in a pecuniary loss to the 
ment and it has become necessary for the 
Government to recover the same from the pen- 
sion. This is not the case here. The charges, 
were only to the effect that the petitioner was 
negligent in not conducting an on the spot 
enquiry and not submitting a report about the 
circumstances leading to the death of the 
patient. The impugned proceedings were 
therefore liable to be quashed. [Para. 9.] 


Cases referred to:— 


Utho v. Director of Medical Services, (1964) 
77 L.W. 598; R. P. Nairy. K. S. E. Board, 
1979 K.L.T. 80: A.I.R. 1979 Ker. 135; 
State of Punjab v. Khemi Ram, (1970) 2 
S.C.R. 657: (1971) 1 S.C.J. 263: A.LR. 
1970 S.C. 214: S. Partap Singh v. State of 
Punjab, (1964) 4 S.C.R. 733: A.I.R. 1964 
S.C. 72; Somasekhara Menon v. State of 
Kerala, 1978 K.L.T. 696: 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High ‘Court will be pleased to issue 
a writ of certiorarified mandamus calling for 
the records comprised in the proceedings of 
the second respondent, dated 26th February, 
1979 in Ref. No. 77213|ESI|SC|2|77 and 
quash the same. 


D. Raju and M. Venkatachalapathy, for Peti- 
tioner. 


V. Rajanarayanan for ‘Government Pleader, 
on behalf of Respondents. 


The ‘Court made the following 


ORDER, —The petitioner has filed this writ 
petition for the issue of a writ of certiorarified 
mandamus to quash the proceedings of the 
Director of Medical Services and Family 
Welfare, Madras in Ref. No. 77213|ESI|SC| 
2|77, dated 26th February, 1979, and to res- 
train the respondents from proceeding further 
against the petitioner pursuant to the i impugn- 
ed proceedings, 


THE MADRAS LAW JOURNAL REPORTE 


Govern- ` 


[1982 


2. The facts leading to the filing of this writ 
petition may be briefly set out as follows. In 
1977 the petitioner was employed as a Superin- 
tendent of the Employees’ State Insurance 
Hospital, Madras. On 11th December, 1977, 
a patient by name Vasudevan was found lying 
unconscious in the gardens of the E. S. I. 

Hospital at about 5 a.m. He was immediate- 
ly taken to the Government General Hospital. 
On the way to the hospital the patient died. 
Thereafter the petitioner retired from service 
on 31st March, 1978. On 26th February, 
1979, the charge memo. which is impugned in 
this proceeding was served on the petitioner. 
The charge memo, contains the following two 
charges. 


“Charge 1 :—That as a Superintendent be- 
ing the head of the Institution he ought to 
have conducted on the spot enquiry and 
submitted a report to the Director of Medi- 
cal Services and Family Welfare about the 
circumstances leading to the death of patient 
Thiru Vasudevan who died`in unusual cir- 


cumstances. Thus he failed to do his legiti- 
mate duty. 
Charge 2.—That he had not cared to con- 


duct an enquiry nor did he depute some 
one else holding administrative responsibility 
to conduct an enquiry immediately and 
send a report about the tragic death of a 
patient and thus he failed to discharge his 
duties entrusted to him as the Head of the 
Institution” . 


As already stated, the writ petition has been 
filed to quash the said charge memo. and 
forbear the respondents from proceeding 
further. 


3. Mr. D. Raju, learned counsel for the 
petitioner, apart from drawing my attention to 
the admission in the counter-affidavit that the 
petitioner did hold an enquiry on 12th Decem- 
ber, 1977 and submitted a report, raises two 
legal contentions. They are: (1) The peti- 
tioner retired from service on 31st March, 
1978, which retirement of service resulted in 
the relationship of master and servant between 
the respondents and the petitioner getting 
snapped. ‘Consequently, after the petitioner’s 
superannuation, the respondents have no juris- 
diction to commence any proceedings against 
the petitioner. (2) Without prejudice to the 
first contention urged by Mr, Raju, the learned 


uj 


counsel urges that even assuming for a moment 
the retirement of the petitioner, the only 
punishment that the respondents can inflict on 
the petitioner can be to invoke the right con- 
ferred on the Government under rule 9 of the 
Pension Rules. According to the learned 
counsel, rule 9 of the Pension Rules contem- 
plates a situation where an enquiry is necessi- 
tated into the misconduct of a Government 
servant which has resulted in a pecuniary loss 
to the Government and it has become neces- 
sary for the Government to recover the said 
loss. The enquiry if at all contemplated 
argues Mr. Raju, which will fall under rule 
9 of the Pension Rules can only be for the 
limited purpose of enquiring into the charge 
which relates to the cause of a pecuniary loss 
so far as the Government is concerned and for 
the recovery of the same from the Govern- 
ment servant. In the submission of Mr, Raju, 
it is not the case of the respondents that the 
petitioner has by his conduct caused any pecu- 
niary loss to the Government. The charge is 
one of negligence only and is not a charge 
which falls within rule 9 of the Pension Rules. 
In this context, the learned counsel refers to 
me the decision in Utho v. Director of Medi- 
cal Services, Madras-2*, and the decision of the 
Kerala High Court in R. P. Nair v. K.S. 
E. Board, 


4. Sri Rajnarayanan, learned counsel, appear- 
ing for the respondents, argues that notwith- 
standing the fact that the petitioner has re- 
tired from service, the relationship of master 
and servant continues and that, therefore, the 
respondents are entitled to continue discipli- 
nary proceedings against the petitioner even 
after the date of his retirement. 


5. It is not disputed that the petitioner 
retired from service on 31st March, 1978. The 
impugned charge memo-is dated 26th Febru- 
ary, 1979. It is now settled law that if disci- 
iplinary action is to be taken against an em- 
ployee it must be taken before he retired from 
service and in such cases, the proper course to 
follow would be to suspend the employee 
before his retirement and refuse to permit him 
to retire so as to complete the disciplinary pro- 
ceedings. It is appropriate in this context to 





(1964) 77 L.W. 598. 


1. 
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cite the decision of the Supreme Court in 
State of Punjab v. Khemi Rani, wherein it 
has been observed as follows: 


“There can be no doubt that if disciplinary 
action is sought to be taken against a Gov- 
einment servant it must be done before he 
retires as provided by the said rule. Tf a 
disciplinary enquiry cannot be concluded 
before the date of such retirement, the course 
open to the Government is to pass an order 
of suspension and refuse to permit the con- 
cerned public servant to retire and retain 
him in service till such enquiry is completed 
and a final order is passed therein.” 


This decision has also been referred to by a 
Full Bench of the Kerala High ‘Court in R. P. 
Nair v. K. S. E. Board?. In the light of 
these decisions, it is not possible to accept the 
contention urged on behalf of the respondents 
that notwithstanding the retirement of the peti- 
tioner, the relationship of master and servant 
continues between the respondents and the 
petitioner. 


a 


6. Rule 17 of Tamil Nadu Civil Service 
(Classification, Control and Appeal) Rules 
relates to enquiry into charges and framing of 
specific charges against Government servants 
and rule 8 of the said Rules deals with penal- 
ties. The said Rules are not invoked for 
justifying the validity of the impugned proceed- 
ings. What is invoked in support of the vali- 
dity of the impugned proceedings is rule 9 of 
the Tamil Nadu Pension Rules. Rule 9 of 
the Tamil Nadu Pension Rules is as follows: 


“(1) The Government reserve to themselves 
the right of withholding or withdrawing a 
pension or part thereof, whether perma- 
nently or for a specified period, and of order- 
ing recovery from a pension of the whole or 
part of any pecuniary loss caused to the 
Government, to local bodies and to Co- 
operative Societies comprising of Govern- 
ment servants and registered under the 
Tamil Nadu Co-operative Societies Act, 
1961, if in any departmental or judicial pro- 
ceedings, the pensioner is found guilty of 
grave misconduct or negligence during the 





1. (1970) 2S.C.R. 657: (1971) 1 S.C. 
R. 263: A.I.R. 1970 S.C. 214. 

2. 1979 K.L.T. 80: A.I.R. 1979 Ker. 
135. 
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period of his service, including service ren- 
dered upon re-employment after retirement.” 


The provisos are not relevant. Sub-rule (2) 
states as follows: l 


“(a) The departmental proceedings referred 
to in sub-rule (1), if instituted while the 
Government servant was in service, whether 
before his retirement or during his re- 
employment, shall, after the final retirement 
of the Government Servant be deemed to 
be proceedings under this rule and shali be 
continued and conclided by the authority by 
which they were commenced in the same 
manner as if the Government servant had 
continued in service.” 


The provisos are not relevant. Sub-rule (2) 


(b) states as follows: 


“The departmental proceedings, if not insti- 
tuted while the Government servant was in 
service, whether before his retirement or 
during his re-employment. 


(i) shall not be instituted save with the 
sanction of the Government; We are not 
concerned with the other sub-clauses of sub- 
rule (2) (b). 


Rule 9 (6) states as follows: 
“For the purpose of this rule; 


(a) departmental proceedings shall be deem- 
ed to be instituted on the date on which the 
statement of charges is issued to the 
Government servant or pensioner or if the 
Government servant has been placed under 
suspension from an earlier date, on such 
date ;” 


The other sub-clauses of rule 6 are not rele- 
vant. From this it will be seen that rule 9 
of the Tamil Nadu Pension Rules contem- 
plates proceedings being continued against a 
Government servant, provided the proceedings 
have been initiated against him while in ser- 
vice. In this case, admittedly the petitioner 
has retired from service on 31st March, 1978. 
So the question for consideration is whether 
any departmental proceedings had been initia- 
ted against the petitioner while he was in 
service. 


7. Itis not attempted to be canvassed before 
me that apart from the impugned proceedings, 
dated 26th February, 1979, any specific charge 
memo had been served on the petitioner ear- 
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lier. In other words, it is not the case of the 
respondents in the counter-affidavit that pro- 
ceedings had been initiated against the peti- 
tioner even while he was in service and such 
proceedings were continued under the provi- 
sions of sub-rule (2) of rule 9 of the ‘Camil 
Nadu Pension Rules even after the retirement 
of the petitioner. In the counter-affidavit 
there is a reference to the issue of a memo to 
the petitioner on 30th January, 1978. How- 
ever, as rightly pointed out by Mr. Raju, in 
paragraph 5 of the counter-affidavit, it is speci- 
fically admitted that specific charges were 
framed against the petitioner only by the im- 
pugned proceedings, dated 26th February, 
1979. There is no averment that proceedings 
were initiated against the petitioner even by 
the memo, dated 30th January, 1978. In these 
circumstances, I have no hesitation in holding | 
that the disciplinary proceedings were not com- 
menced against the petitioner prior to his re- 
tirement. If that is the case, then the next 
question, that requires to be considered is 
whether the impugned proceedings have been 
issued with jurisdiction. 


8. Rule 9 (2) (b) of the Tamil Nadu Pen- 
sion Rules states that the departmental pro- 
ceedings, if not instituted while the Govern- 
ment servant was in service, whether before 
his retirement of during his re-employment 
shall not be instituted save with the sanction 
of the Government. I have already found that 
no proceedings have been instituted against 
the petitioner while he was in service. If that 
be the case, the procedure laid down in sub- 
tule (2) (b) of rule 9 has to be complied with. 
The respondents had to obtain the sanction of 
the Government before they issued show cause 
notice to the petitioner. Admittedly such 
sanction has not been obtained in this case. 
Consequently, the charge memo, dated 26th 
February, 1979 is without jurisdiction and can- 
not lie. For this reason alone, the impugned 
proceedings have to be quashed. 


9. ‘The second contention of Mr. Raju is 
that even the enquiry that is contemplated 
under rule 9 is only a limited type of enquiry 
in which if a Government servant is found 
guilty of grave misconduct or negligence during 
the period of his service, including service ren- 
dered upon re-employment after retirement, 
the Government has the right of withholding 
or withdrawing a pension or part thereof and 
of ordering recovery from a pension of the 
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whole or part of any pecuniary loss caused to 
the Government. The learned counsel has 
drawn my attention to the decision of this 
Court in Uthub v., Director, Postal Services, 
Madras-2+. In the said decision Srinivasan, 
J., had dealt with Article 351-A of the Civil 
Service Regulations, which provision is more 
or less identical with rule 9 of the Tamil Nadu 
Pension Rules. While dealing with the said 
Article the learned Judge observed as follows: 


“The Explanation to the Rule states that 
departmental proceedings shall be deemed 
to have been instituted when the charges 
framed against the petitioner are issued to 
him. Reading rule 10 of the Liberalised 
Pension Rules with Articlé 351-A of the 
‘Civil Service Regulations, it follows that the 
right to withhold or recover any portion. of 
‘the gratuity can stem only from departmental 
proceedings in which the pensioner is found 
to have been guilty of negligence and to 
have caused pecuniary loss to Government 
by such negligence, and such departmental 
proceedings shall not be undertaken in res- 
pect of an incident which took place four 
years prior to the institution of those pro- 
ceedings.” 

The learned Judge has further observed in the 

last portion of his judgment as follows: 
“Tt is clear therefore that Article 351-A 
prohibits the launching. of any departmental 
enquiry directed towards the recovery of any 
moneys after the lapse of four years from 
the event which amounted to negligence on 
the part of the officer.” 

“No doubt the facts of the case before Srini- 


vasan, J., and the facts in this case are not. 


identical. But the principle that can be culled 
out from the said decision, as rightly contended 
by Mr. Raju is that the enquiry that is con- 
templated under rule 9 of the Tamil Nadu 
Pension Rules must be with regard to such 
egligence or misconduct on the part of the 
Government servant which has resulted in a 
pecuniary loss to the Government. In other 
words, rule 9 of the Tamil Nadu Pension 
Rules cannot be extended to cover cases 
where the Government want to conduct an en- 
quiry against a pensioner for his misconduct 
or negligence which has not resulted in a pecu- 
niary loss to the Government. This principle 
has also been accepted by the Full Bench of 


1. (1964) 77 L.W. 598. 
e MLJ-13 
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the Kerala High Court in R. P. Nair v. K.S. 
E. Board, where the learned Judges were 
concerned with the interpretation of rule 3, 
Part III and Chapter 1 of Kerala Service 
Rules, which is more or less identical with rule 
9 of the Tamil Nadu Pension Rules. The 
learned’ Chief Justice speaking for the Full 
Bench spoke thus after extracting the relevant 
Rule: 


“The Rule does not authorise the continu- 
ance of disciplinary proceedings as such, 
against a Government servant after his re- 
tirement. Both on principle and on autho- 
rity, such a position cannot be easily counte- 
nanced. It allows only a limited type of 
enquiry to be proceeded with, namely, an 
enquiry in regard to withholding ‘or with- 
drawing pension, or of ordering recovery 
from pension by reason of any misconduct 
or negligence during the period in service 
of the employee. Under clause (a) of the 
proviso to the Rule, the departmental pro- 
ceeding, if instituted during the service of 
the employee is to be deemed to be a pro- 
ceeding under the Rule and may be continued 
and completed even after his retirement. 
To this limited extent alone is provision 
made under the rule for continuance of a 
disciplinary enquiry beyond retirement. 
That too is by transmitting it by fiction to 
be an enquiry under the Rule. Beyond this, 
we cannot understand the Rule as in any 
way permitting the authorities either to 
launch or to continue disciplinary proceed- 
` ings after the retirement of the employee. 
‘That would be destructive of the concept of 
relationship of employer and employee which 
has come to an end by reason of the retire- 
ment of the employee, beyond which, disci- 
plinary control cannot extend.” 
The learned Chief Justice has then quoted a 
passage from S. Partap Singh v. State of 
Punjab?. The learned Chief Justice has fur- 
ther observed as follows: 
“In Somasekhara Menon vy, State of Kerala’, 
a Division Bench of this ‘Court, to which 
one of us (Eradi, J.), was a party, had 
Occasion to consider the position. It was 





1. (1979) K.L.T. 80: A. I. R. 1979 
Ker. 135. 


2. (1964) 4 S.C.R. 733: A.I.R. 1964 
S.C. 72. 
3. 1978 Ker.L.T. 696. 
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remarked that a formal disciplinary enguiry 
under rule 15 of the Civil Services (Classi- 
fication, Control and Appeal) Rules for the 
imposition of a major penalty against a per- 
son who retired from service was not con- 
templated by Chapter 1, rule 3, Part III of 
the Kerala Service Rules. 


These are the decisions which have discussed 
the principle of initiating or continuing dis- 
ciplinary proceedings against a person after 
his retirement from service. Having regard 
to the principle expounded in them, and 
particularly to the fact that action taken has 
not been in conformity with Regulation 6 
of the Board’s Regulations we are of opi- 
nion that Exhibits 6 and 7 cannot be sus- 
tained.” 


The same principle applies the facts of this 
case. Even assuming that Mr. Raju fails on 
the first point, this is not an enquiry which 
comes under rule 9 of the Tamil Nadu Pension 
Rules. The enquiry that is contemplated 
under ‘rule 9 is only an enquiry in regard to 
misconduct or negligence on the part of the 
Government servant which has resulted in a 

pecuniary loss to the Government and it has 
` |become necessary for the Government to re- 
cover the same from the pension. This is not 
the case here. The charges, as already stated, 
are only to the effect that the petitioner was 
negligent in not conducting an on the spot 
enquiry and not submitting a report about the 
circumstances leading to the death: of the 
patient Thiru Vasudevan. I am of the opi- 
nion that Mr. Raju is entitled to succeed on 
both these contentions. 


10. In the result, the impugned proceedings 
„are quashed. The rule nisi is made absolute. 
There will, however, be no order as to costs. 


R.S. Writ petition 
allowed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
Present :—S. Nainar Sundaram, J. 


Periya Angammal and cthers 
Petitioners* 
v. 


The State of Tamil Nadu, represented by 
Secretary to Government, Social Welfare 
Department, Fort St. George, Madras-9 
and another Respondents. 


(A) Land Acquisition Act (Central Act 1 of 
(1894), sections 9 (3), 10, 12 (2) and 45 
(3)—Wilful and perverse failure to serve 
statutory notices—Effect on award passed— 
Proceedings cannot be characterised as bona 
fide—Award liable to be quashed. 


(B) Constitution of India (1950), Article 226. 


It is not possible to lay down as a general pro- 
position that an award passed under section 11 
of the Land Acquisition Act can never be viti- 
ated on accouut of non-service of notice under 
section 9. There may be cases where non- 
service of notice on the person interested in 
the land or in occupation thereof is due to the 
fact of bona fide lack of knowledge of stich 
person. In such cases, non-service of notice 
under section 9 cannot by itself vitiate the 
subsequent proceedings and the award. But, 
where the occupier of the land is known and 
the person interested in the Jand can also be 
known, yet the Collector perversely or wilfully 
or fraudulently omits to serve the statutory 
notice on the person concerned, the proceed- 
ings which follow and culminate in an award 
can be characterised as absolutely lacking in 
bona fides, and inoperative and ineffective in 
the eye of law. l [Para. 11.] 


In the instant case, the petitioners were per- 
sons not only interested in the land but also 
occupiers thereof. The records disclosed that 
the authority concerned had no regard for the 
provisions of the Act with reference to the ser- 
vice of the statutory notices. It was not 
pleaded that the authority concerned was not 
aware that the petitioners were persons inter- 
ested in the land as well as occupiers thereof. 
In.the said circumstances, it has to be held 
*W.P. Nos. 5558 and 5559 of 1979. 
16th November, 1981. 





11) 


that was a wilful and perverse failure to serve 
the statutory notices on the petitioners and the 
proceedings cannot be characterised as bona 
fide. [Pará. 12. ] 


Cases referred to:— 


Gangaram Marwari v. Secretary of State for 
India, (1903) 1.L.R. 30 Cal. 576, Luchmes- 
war Singh v. Chairman of the Darbhanga 
‘Municipality, (1890) I. L. R. 18 Cal. 99; 
Kasturi Pillai v. Municipal Council, 37 
M. L. J. 618: 10 L. W. 331: (1920) I. 
L.R. 43 Mad. 280; Laxmanrao v. Govern- 
ment of Bombay, A.I.R. 1950 Bom. 334; 
Tuticorin Municipal Council v. Arunagiri, 
I.L.R. (1966) 1 Mad. 336; V. K. Durga 
v. District Collector, A.I.R. 1971 A.P. 310; 
Mani Ram v. State, A.I.R. 1975 P. & H. 
135; Shivdeu Singh v. State of Bihar, A.I.R. 
1963 Pat. 201. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein and in the affidavit filed there- 
with the High ‘Court will be pleased to issue a 
writ of certiorari, calling for the records of the 
ist respondent relating to section 4, notification 
in G.O.Ms. No. 1373, Social Welfare, dated 
23rd December, 1978, published at pages 7 
and 8 of Supplement No. 2-C to Part IT, sec: 
tion 2 of Tamil Nadu Government Gazette, 
dated 10th January, 1979 and section 6 
declaration inG.O.Ms. No. 594, Social Wel- 
fare, dated 10th March, 1979, published at 
` page 19 of Extraordinary issue of Tamil 
Nadu Government Gazette, dated 12th March, 
1979, both on the file of the 1st respondent and 
proceedings in L.A. No. 23 of 1978 and 
award No. 20 of 1978 on the file of the 2nd 
respondent herein and quash all the 3 orders 
therein in so far as it relates to the petitioners 
in each of the petitioners. 


K. Doraiswami, for Petitioners. 


M. A. Sadananda, for Government Pleader, 
on behalf of Respondents. 


The Court made the following 


ORDER, —The petitioners challenge the notifi- 
cation under section 4 (1), the declaration 
under section 6 and the award passed under 
the Land Acquisition Act (Central Act I of 
1894), hereinafter referred to asthe Act. The 
Jands in question were held by one Rangasami 


PERIYA ANGAMMAL 9. STATE OF TAMIL NADU (WNainar Sundaram, 7.) 


99 


Gounder and the petitioner in W.P. No. 5559 
of 1979. The said Rangasami Gounder died 
even on 15th December, 1975. The first peti- 
tioner in W.P. No. 5558 of 1979, is the 
daughter and the second petitioner is the grand- 
son of the said Rangasami Gounder, through 
the first petitioner. The notification under 
section 4 (1) of the Act was published on 10th 
January, 1979. Records produced disclose 
that the public notice of the substance of such 
notification was given in the locality as en- 
joined. by the later part of section 4 (1) of 
the Act, read with rule 1 of the State Rules. 
No objection was received at the instance of 
the petitioners pursuant to such notification. 
The declaration under section 6 of the Act was 
published on 12th March, 1979. Notices 
under sections 9 (3) and 10 of the Act are 
stated to have been served by affixture. 


2. Mr. K. Doraisami, learned counsel 
appearing for the petitioners, submits that the 
petitioners were not at all aware af the acqui- 
sition proceedings until they received notices 
from the civil Court, obviously on a reference 
under section 31 of the Act. Learned counsel 
further submits that the petitioners were not 
served with notices either under sections 9 (3) 
and 10 of the Act or under section 12 (2) of 
of the Act, since the petitioners admittedly did 
not participate in the award enquiry. I have 
perused the records. There are papers relat- 
ing to service of notices under sections 9 (3) 
and 10 of the Act. There is no paper relat- 
ing to service of notice under section 12 (2) 
of the Act. Hence, it has to be taken that no 
notice was served under section 12 (2) of the 
Act. ‘Coming to service of notices under sec- 
tions 9 (3) and 10 of the Act with reference 
to the deceased Rangasami Gounder, the 
predecessor-in-title of the petitioners in W.P. 
No. 5558 of 1979, the endorsement states that 
the said Rangasami Gounder is residing else- 
where. This is a callous incorrect endorse- 
ment. Such a statement does not bear out 
the factum of any proper enquiry having 
been made as enjoined by section 45 of the 
Act. There is no dispute that the said Ranga- 
sami Gounder passed away even on 15th 
December, 1975. It is not stated in the en- 
dorsement, that attempt was made to serve the 
notice under sections 9 (3) and 10 of the Act 
on either of the petitioners in W.P. No. 5558 
of 1979, or that they could not be found or 
any adult male member in the family also could 
not be found and hence it became necessary to 
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serve the notice by affixture as contemplated 
under section 45 (3) of the Act. Even here, 
the endorsement reads that. the notice was 
affixed on the survey stone and not on the outer 
door of the house concerned. In ihe counter 
affidavit filed on behalf of the respondents, it 
is stated that heirs of the landowner refused 
to receive the notices under sections 9 (3) and 
10 of the Act. This runs diametrically oppo- 
site to the above endorsement found among 
the papers with regard to service of such noti- 
ces, and practically shakes the confidence of 
this Court with regard to the veracity of the 
version of the respondents over the question of 
service of the statutory notices. The records 
disclose a similar position with reference to 
the alleged service of notice under sections 9 
(3) and 10 of the Act on either of the peti- 
tioners in W.P. No. 5558 of 1979, or that 
they could not be found or any adult male 
member in the family also could not be found 
and hence it became necegsary to serve the 
notice. by affixture as contemplated under sec- 
tion 45 (3) of the Act. It is stated in the 
relevant endorsement that the petitioner in W. 
P. No. 5559 of 1979 was residing in some 
other village and it is further stated in the 
said endorsement that he refused to receive 
the notice. Both these statements are irrecon- 
cilable. If the petitioner in W.P. No. 5559 
of 1979 was residing elsewhere and could not 
be found, as alleged, there could be no ques- 
tion of refusal of notice by him. If he could 
not be found, then, attempt ought to have been 
made to serve the notice on any adult male 
member of his family as enjoined by sub- 
section (3) of section 45 of the Act. Admit- 
tedly, that was not done. The endorsements 
do not bring conviction to the mind of this 
Court that notices under sections 9 (3) and 
10 of the Act were served on the petitioners 
and a farce of service of notices has been 
adopted in the instant case. Those factors 
oblige me to hold that there was total lack of 
notices under sections 9 (3) and 10 of the Act. 
As stated above, there is no record produced 
to prove service of notices under section 12 (2) 
of the Act which cannot be skipped over since. 
admittedly the petitioners did not participate in 
the award enquiry. In the said circumstances, 
the petitioners must be deemed to have been 
put to prejudice on account of the failure on 
the part of the authorities to serve the statu- 
tory notices on the petitioners. It is not stated 
on behalf of the respondents that the peti- 
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tioners are persons not interested in the lands 
concerned and not occupiers of such lands, 


3. With regard to want of notice of the noti- 
fication under section 4 (1) of the Act, it is 
well-settled that no individual notice need be 
seryed on the persons interested in the land at 
that stage. The contingency for service of 
notice under section 5-A (2) of the Act arose, 
because, admittedly, the petitioners did not 
present objections, Apart from publication in 
the official Gazette of the declaration under 
section 6 of the Act, no individual notice to 
the persons interested in the land is contem- 
plated in respect of much declaration. How- 
ever, Mr. K. Doraisami, learned counsel for 
the petitioners, submits that the award No. 20 
of 1979, dated 29th March, 1979, passed in the 
instant case stands vitiated because there is a 
total lack of jurisdiction for the award enquiry 
under sections 9 (3) and 10 of the Act and 
equally no notices of the making of the award 
under section 12 (2) of the Act have been 
served. Learned counsel for the petitioners 
submits that the records in this case disclose 
that there has been a wilful and a perverse 
failure to serve the statutory notices on the 
petitioners, who are not only persons interest- 
ed in the lands but also occupiers thereof and 
on this ground the proceedings upto the stage 
of section 9 of the Act alone could be pre- 
served, and in this view the award passed in 
this case is liable to be quashed. 


4. To assess the above submission of the 

fearned counsel for the petitioners, it has be- 

come necessary to refer to some of the judi- 

cial pronouncements in this regard. In Ganga- 

ram Marwari v. Secretary of State for India; 
a Division Bench of the Calcutta High Court, ` 
which was concerned with the provisions of 

the Land Acquisition Act (X of 1870), opined 

as follows :— 


“Where it is known or believed that a person 
is interested and yet the Collector wilfully 
and perversely refuses to give him notice, 
then his proceedings cannot be considered 
bona fide and should be held to be colour- 
able and therefore inoperative in vesting the 
Jand in the Government, as was held in the 








Ama 


l. (1903) I.L.R, 30 Cal, 576, 


ag 


somewhat analogous case of Luchmeswar 
Singh v. Chairman of the Darbhanga 
Municipality» ,” 


5. In Kasturi Pillai yv. Municipal Council, 
Erode, the contention put forth before the 
Division Bench was that if a notice on the 
occupier was not served in accordance with 
sections 9 (3) and 45 pf the Act, the subse- 
quent proceedings and the award are void. 
There, it was found that the party had notice 
of the award under section 12 of the Act and 
his remedy was, therefore, to apply for a 
reference under section 18 of the Act and in 
that view the Division Bench declined to hold 
that the award could be treated as void in a 
suit for ejectment. 


6. In Laxmanrao v, Government of Bom- 
bayi, a Division Bench of the Bombay High 
Court consisting of Chagla, CJ. and Gajen- 
dragadkar, J., as he then was, observed as 
follows :— 


“Tt will be noticed that an obligation is 
cast upon the Collector to serve a notice on 
every occupier of the land which is to be 
acquired. There is also an obligation cast 
upon him to serve a notice on persons who 
are known to him to be interested in the 
land and whom he believes to be interested 
in the land. Therefore the Legislature has 
made a clear distinction between occupiers 
of the Jand and persons who are interested 
in the land. As far as occupiers are con- 
cerned, the Collector must serve a notice 
upon the occupier. As far as persons 
interested are concerned, the obligation in 
cast upon him only if he knows of such 
persons or believes that there are such per- 
sons. With regard to the first class the 
obligation is absolute; with regard to the 
second class the obligation is not absolute 
but is relative and it only arises provided 
the Collector has knowledge or belief with 
regard to the existence of the second class 
of persons. Therefore it is clear that a 
person who has not been served with a notice 
under section 9 (3) and who is interested 
in the Jand to be acquired can only have a 
grievance provided he satisfies the Court 


1. (1890) I.L.R. 18 Cal. 99. 

(1920) I.L.R. 43 Mad. 280: 37 M. 
| 618: 10 L.W. 331. 

A.I.R. 1950 Bom, 334. 
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that the Collector wilfully or frandulentiy or 
perversely omitted to serve the notice con- 
templated by section 9 (3).” 


Chagla, CJ., delivering the judgment of the 
Bench, referred to the decision of this Court 
in Kasturi Pillai yv. Municipal Council, Erode’, 
and rightly pointed out that the said judg- 
ment of this Court cannot be read to imply or 
to suggest that even an occupier would be 
bound by an award in respect of which no 
notice was given to him under section 9 (3) 
and where he had no knowledge of the 
acquisition proceedings. 


7. Ramamurti, J., in Tuticorin Municipal 
Council v. Arunagiri?, countenanced the pro- 
position that failure to issue notice under 
section 9 could not invalidate or render nuga- 
tory the validity of the proceedings up to the 
stage of the declaration made under section 6; 
the failure to give notice under section 9 could 
only have the effect of preserving the rights 
of the party from that stage; rights and advan- 
tages or benefits which would accrue to a 


. party; if a notice under section 9 had gone to 


him such rights would not be affected and he 
would be clearly bound by the consequences 
of the proceedings up to the stage of section 9. 


8. The following observations of Sambasiva 
Rao, J., in V. K. Durga v. District Collec- 
Mrs, are really elucidative: 


“Reading sections 9 and 10 and also notic- 
ing the context in which they occur, it is 
clear to my mind that the requirement of 
sub-section (3) is a mandatory onc........ 
It is thus clear that the Act accords great 
importance to the service of notice on the 
persons in occupation of the land so that 
all available information in respect of such 
land could be secured during the course of 
the enquiry. It may be difficult to learn 
about all the persons interested in such land 
but it is not so to know the person or per- 
sons in actual occupation of such land. A 
person in occupation can reasonably be 
supposed to have all the necessary parti- 


1. (1920) I.L.R. 43 Mad. 280: 37 M. 
L.J. 618. gT 

2. (1966) T.L.R. 1 Mad. 336. 

3. A.T.R, 1971 A,P, 310, 
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culars about the property .of which he is in 
possession. That is why sub-section (3) 
clearly insists upon the seryice of a notice 
on the occupier of land and section 10 (1) 
empowers the Collector to require any such 
person to make or deliver to him a statement 
containing particulars relating to the land 
and the persons interested therein. It is 
obviously the surest way of gathering the 
necessary information about the land. The 
notice contemplated by sub-section (1) of 
section 9 is intended to give intimation to 
all persons interested and that is required 
to be published in or near the land to be 
taken, because it is, in several cases, diff- 
cult to know all the persons interested. The 
case of the occupier of the land is, how- 
ever, Obviously different, because his occupa- 
tion is certain. It is for that reason the 
word ‘shall’ is used in sub-section (3) mak- 
ing it obligatory on the part of the Collec- 
tor to serve notice on the occupier. Once 
a person is required to make a statement 
either under section 9 or under section 10, 
he is deemed to be legally bound to do so 
as per the provisions of section 10 (2). 
Therefore, there cannot he any doubt that 
section 9 (3) is a mandatory provision and 
the notice provided thereunder is an inte- 
gral and essential part of the land acquisi- 
tion proceeding. ; 


* * x! * * 


It is however, urged that this lack of notices 
did not really prejudice the petitioner for 
the reason that she did, in fact, appear be- 
fore the Land Acquisition Officer on 14th 
October, 1968, and file her objections. 
This attempt to salvage the proceedings is 
futile because section 9- (3), as I` have 
already, held, isa mandatory provision. 
Strict compliance with such a provision is 
expected and insisted upon by the statute. 
Failure to do so would vitiate the subse- 
quent proceedings. The question of pre- 
judice does not arise in cases of failure to 
comply with the mandatory provisions of 
law.” 
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S. In Mani Ram v. State’, D. B. Tewatia, 
J., while holding that the service of notice 
under section 9 (3) is mandatory and failure 
to comply therewith will render the subse- 
quent proceedings illegal and invalid, referred 
to a judgment of a Division Bench of the 
Patna High Court in Shivdev Singh v. State of 
Bihar?, and declined to follow the ratio ex- 
pressed therein, and the reasoning advanced by 
the learned Judge of the High Court of 
Punjab and Haryana runs as follows:— 


“In Shivdev Singh's case?, if I -may any 
with respect, Untwalia, J., seems to be 
concerned with failure of service of notice 
which merely affected the party concerned 
in regard to its right of submitting claim 
of compensation to the Collector and fur- 
ther to the District Judge if dissatisfied 
with the award of the ‘Collector; and it 
appears to have been assumed that as a 
result of non-compliance of the provisions of 
section 9 (3) of the Act, prejudice would be 
caused to the person concerned. I am 
afraid such an assumption is incorrect when 
regard is had to the fact that if the person 
concerned had been served with the requisite 
notice, he might have taken the necessary 
step of submitting his claim to the Collector 
and for ought we know the Collector would 
have accepted his estimation. of the valua- 
tion of the Jand, and he in return might 
well have been satisfied with the award of 
the ‘Collector and thus‘would have left the 
_ matter at that stage, but on the contrary in 
the eventuality of the failure of compliance 
with the provisions of notice under sec- 
tion 9, such a party would have no oppor- 
tunity to make its claim to compensation 
known to the Collector and the ‘Collector ~ 
would, on his owr, give the award which 
may not measure ‘upto the expectation of 
the party concerned. In that case the said 
party would perforce have to initiate pro- 
ceedings under section 18 of the Act in the 
Court of the District Judge and expend 
money and energy in claiming what he, if 
he had notice, would otherwise have claim- 
ed before the Collector and may well have 


Ultimately, the learned Judge quashed the been awarded by the Collector. Hence pre- 


proceedings, including the award passed under 
the Act, on the ground of failure to give a 
valid notice under sections 9 (3) and 10 of 1. A.I.R. 1975 Punj. & Har. 135, 
the Act, ; 2. A,I.R, 1963 Pat, 201, 
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judice to such a party is obvious in the 
event of the failure of the Collector to 
serve upon him the requisite notice under 
section 9 of the Act.” 


The above reasoning appeals to me convine- 
ingly and [ feel inclined to agree with the 
same. 


10. Coming to the provisions of the Act, a 
bare reading of section 9 of the Act leaves 
no room for doubt that causing of public 
notice under sub-section (1) and the service 
of notice on the persons concerned under Sub- 
section (3) are mandatory. The expression 
used in the sub-section is ‘shall’ and not ‘may’. 
In contrast, in section 10 of the Act, which 
contemplates the Collector requiring statements 
as to names and interests, the expression used 
is ‘may’. But normally the notices under 
sections 9 (3) and 10 are clubbed together 
in a single common form. But the signifi- 
cance of the mandatory nature of the provision 
of section 9 (3) cannot be lost sight of. It 
is true that the obligations pursuant to the 
notice under section 9 (3) could be only with 
reference to the nature of the interests in the 
land, the amount and particulars of claims to 
compensation for such interests and the 
objections to measurements made under sec- 
tion 8. Section 11 contemplates enquiry by 
the Collector into these objections, if made 
pursuant to a notice given under section 9, 
and the making of an award after such en- 
quiry covering the said aspects. Section 12 
(1) speaks about the filing of the award in the 
Collector’s office and the award becoming final 
and conclusive with regard to the true area 
and value of the land and the apportionment 
of the compensation among the persons inte- 
rested. Section 16 empowers the Collector 
to take posession of the land on the making 
of an award, and it further states that the 
land shall thereupon vest absolutely in the 
Government, free from all encumbrances. 
Section 18 speaks about reference to Court at 
the instance of a person who has not accepted 
the award, the scope of the reference and the 
limitations for making an application for 
reference. Section 25 lays down the rules as 
to amount of compensation and circumscribes 
the power of the Court with regard to the 
quantum of compensation depending on the 
fact as to whether a claim to compen- 
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sation was made or not pursuant to a notice 
under section 9. These provisions bring out 
the significance of service of notice under sec- 
tion 9 and affording the requisite opportunity 
to the persons interested in and the occupiers 
of the land to state their objections on the 
aspects specified. The failure to state the 
objections in spite of notice under section 9 
will lead to adverse consequences so far as 
such persons are concerned. It would be 
iniquitous and inappropriate to state that the 
provisions of section 9 regarding service of 
notice can be breached in practice and the 
grievance of the persons concerned can still be 
ameliorated in a reference to the Court with- 
out applying the limitations under section 25. 
This cannot bring solace to the person concern- 
ed. He is entitled to have a notice served on 
him under section 9 (3) and make his objec- 
tions pursuant thereto, and should have the 
opportunity of persuading the Collector to 
accept his objections and pass an award benef- 
cial to him. In such a case, the contingency 
of driving the person to seek a reference to the 
Court, which contingency will arise only if the 
award is not acceptable to the person, can as 
well be legitimately thwarted and the person 
will save the finance, time and energy involved 
in Court proceedings. 


11. On a proper analysis of the provisions 
of the Act and the case Jaw on the subject, 
it is not possible to lay down as a general 
proposition that an award passed under sec- 
tion 11 can never be vitiated on account of 
non-service of notice under section 9. There 
may be cases where non-service of notice on 
the person interested in the land or in occupa- 
tion thereof is due to the fact of bona fide 
lack of knowledge of such person. In such 
cases, non-service of notice under section 9 
cannot by itself vitiate the subsequent pro- 
ceedings and the award. But, where the occu- 
pier of the land is known and the person 
interested in the Jand can also be known, yet, 
the Collector perversely or wilfully or frau- 
dulently omits to serve the statutory notice. on 
the person concerned, the proceedings which 
follow and culminate in an award can he 
characterised as absolutely lacking in bona 
fides, and inoperative and ineffective in the 
eye of law. 


12. In the instant case, the petitioners are 
persons not only interested in the land but 
also occupiers thereof. The records disclose 
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that the authority concerned had no regard 
for the provisions of the Act will reference to 
the service of the statutory notices. As stated 
above, it is not pleaded that the authority 
concerned was not aware that the petitioners 
are persons interested in the land as well as 
occupiers thereof. In the said circumstances, 
it has to be held that there was a wilful and 
perverse failure to serve the statutory notices 
on the petitioners and the proceedings cannot 
be characterised as bona fide. As observed 
by the Division Bench of the Calcutta High 
Court in Gangaram Marwari v. Secretary of 
State for India‘, the proceedings must be held 
to be colourable and, therefore, inoperative. 


13. The above legal position compels me to 
interfere in writ proceedings, on the facts of 
this case, to quash the award made in this 
case so far as the petitioners are concerned. 
Accordingly, these writ petitions are allowed 
and the Award No. 20 of 1979, dated 29th 
March, 1979, on the file of the second respon- 
dent, in so far as it relates to the petitioners, 
will stand quashed. There will be no order 
as to costs in these writ petitions. 


14. However, it will be open to the second 
respondent to prosecute the acquisition pro- 
ceedings under the Act after issuing and serv- 
ing the statutory notices under sections 9 and 
10 of the Act. 
R.S. Writ petitions 

allowed . 





1. (1903) I.L.R. 30 Cal. 576. 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :-—S. Mohan, J. 


S. P. Subramanian Petitioner* 
v. 
S. Chockalingam Respondent., 


Motor Vehicles Act (1939), section 64-B ` 
and Motor Vehicles Rules, rule 155-4 (2) 
(iv)—Scope and applicability. 


In this case both the revision petitioner and 
the respondents stake their claims for grant of 
a stage carriage permit on basis of ownership 
of workshops. Under those circumstances, the 
Regional Transport Authority as well as the 
Tribunal are well entitled to consider whether . 
marks have been awarded on the basis of their 
claims. But once it is found that the work- 
shop of the petitioner does not conform to the 
requirement of the Rule, certainly it warrants 
reduction of marks. Even otherwise, suppos- 
ing no marks have been awarded for the work- 
shop, so far as the respondent is concerned 
what happens is that there would have been an 
equality of marks, and in such a case, the claim 
of the respondent could easily be upheld in 
view of the fact that he has got a workshop 
which conforms to the requirements under rule 
155-A (2) (iv) of the Motor Vehicles Rules. 
[Para. 6.] 


Petition under section 64-B of the Motor 
Vehicles Act read with section 115, Civil Pro- 
cedure Code, praying the High Court to revise 
the Order of the State Transport Appellate 
Tribunal, Madras, dated 29th April, 1978 and 
made in Appeal No. 231 of 1977 (R. No. 
1175|A3|74, dated 19th January, 1977, on the 
file of the Regional Transport Authority, 
Madras). 


V. P. Raman, for S. Srinivasan and E. R. 
Nagamanickam, for Petitioner. 


G. Ramaswamy, for S. Parthasarathy, for 


Respondent. 


*C.R.P. No. 1837 of 1978. 
16th November, 1981. 


I} 


The: Court made the following 


ORDER. —For the grant of a stage carriage 
permit on the route Madurai to Piranmalai, 
there were several applicants. 
petitioner, S. P. Subramanian, was applicant 
No. 1, while the respondent S. Chockalingam 
was applicant No. 5. The Regional Trans- 
port Authority awarded 10 marks to each of 
them on the following basis: 


“Applicant No. 1, Thiru S. P. Subramanian, 
Proprietor, S. P. S. Transport, Madurai gets 
10 marks for the qualifications as noted below: 


For principal placa of business 


at Madurai 2 marks. 
For a fully equipped workshop 
at Madurai 2 marks. 
“For technical qualification 2 marks. 
For a viable.unit having one 
route bus 4 marks. 


Total 10 marks. 


Applicant No. 5, Thiru S. Chockalingam, 
No. 215, Main Bazaar Street, Singampunari, 
Se 10 marks for his qualification as noted 
below: — | 


1. For baving principal place of 


business at Singampunari 2 marks. 
2. For having a fully equipped 

workshop at Singampunari 2 marks. 
3. For having technical qualifi- | 

cation 2 marks. 
4. For a viable unit having 2 

route buses 4 marks. 


Total 10 marks.” 


The Regional Transport Authority preferred: 
the revision petitioner for the grant on the 
ground that even though applicant No. 5 
secured equal marks as applicant No. 1, he has 
become a bus operator by getting permits on 
transfer recently, and his performance has to be 
watched before any fresh permit can be granted, 
Agerieved by this order, the matter was taken 
up by the respondent in appeal (Appeal No. 
231 of 1977) to the State Transport Appellate 
Tribunal. The Tribunal held that the work- 
M.L:J.—14 
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shop of the revision petitioner did not conform’ 
to rule 155-A (2) (iv) of the Motor Vehicles 
Rules, and therefore, it reduced two marks, 
as a result of which the marks of the revision 
petitioner came to 8. Under these circum- 
stances, obviously having regard to the superio- 
rity of the marks and there being nothing to 
be said against the respondent that it would 
not be in the public interest to make a grant 
in his favour, the grant in favour of the revi- 
sion petitioner was set aside, and the respon- 
dent was favoured. Thus, the revision. 


2. The learned counsel for the revision peti- 
tioner, Mr. V. P. Raman, urges the follow- 
ing points: (1) Rule 155-A (2) (i) of the 
Motor Vehicles Rules in relation to the work- 
shop merely lays down that the workshop must 
be of non-combustible material as nearly as 
practicable. That does not mean that even 
when a workshop is resting on wooden rafters 
over which asbestos sheets have been laid, that 
would not conform to the requirements. There 
is no authoritative ruling on this aspect of the 
matter, excepting an observation found in one 
of the judgments of this Court in W. Govinda- 
swami v. D. Gnanaprakasam?. As a 
matter of fact, the earlier judgment of 
Raju v. Abdul Khader’, 
takes a contrary view. (2) Even under the 
Petroleum Rules what is stated with regard 
to the conditions of licence is that beams, 
rafters, columns, doors and windows may be 
of wood. If such is the position with refer- 
ence to a dealer in combustible material like 
petroleum, to say that the wooden rafters would 
be combustible is wrong. (3) As both the 
revision petitioner and the respondent are new 
entrants, the insistence on such a qualification 


is improper, because in V. Raju v. 
M. Abdul Khader*, this Court took the 
view that for a new entrant, the 


requirement in relation to a workshop can- 
not be insisted upon. If that principle had 
been adopted, the reduction of 2 marks is 
wrong, and on the same basis, the 2 marks in 
favour of the respondent also should not have 
been awarded, in which event there would be 
equality of marks, and, therefore, the prefer- 
ence of the respondent should have been on 
a ground other than this. 


1. C.R.P. 
2. C.R.P. 





No. 2646 of 1979. 
No. 446 of 1975. 
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3. Iam not able to accept any one of the 
above arguments as tenable. Rule 155-A (2) 


(iv) of the Motor Vehicles Rules, in relation’ 


to workshop, Jays down .as follows:— .. 


“The workshop shall be housed in a pucca 
building sufficiently spacious and with roof- 
ing of corrugated zinc sheets or asbestos, 


making them as nearly fire proof as practi- 


cable and should have inspection ‘comp.” 
My reading of the Rule when it says “as 


nearly fire proof as practicable” is that it does, 


not mean that one can insist upon fire proof 
of execution. But it is common knowledge 
that wooden rafters are combustible especially 
in a place like this where one is bound to carry 
out repairs on the top of the bus with welding. 
4. With regard to the wooden poles, there 
are a number of judgments of this ‘Court. 
However, when this petition was argued in 
M. Govindaswamy v. D. Gnanaprakasam, 
what I observed was :— : 


“As regards the workshop my interpreta- 


‘tion must be with reference to the object of - 


the Rule, the object of the Rule being that 
a workshop should be housed in a pucca 
building making it as fire proof as possible. 
In other words, it should not be exposed 


easily to fire hazards. ‘I am unable to hold. 


that any distinction could be.made between 
a workshop housed on a wooden pole and 
a workshop consisting of wooden rafters. 
Anynow, I leave this question to be decided 

. in appropriate proceedings because that is 
not a ground on which the Tribunal chose 
to set aside the permit. On the contrary, 

it found that the superior qualifications of 
the respondent would outweigh the calls of 
the revision petitioner.” ine 


The result in that case became, necessary 
because that point had not been gone into by 
the Tribunal then. In the case on hand, this 
point has been gone into and the ‘Tribunal has 
taken the view that it does not conform to the 
réquirement since the wooden rafters are com- 
bustible in nature. I am of the view that the 
distinction that is sought to be made between 
a workshop housed on a wooden pole and a 
workshop consisting of wooden rafters is,a dis- 
tinction without difference because ‘both are 


IE EF A TT 
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easily combustible. I am unable to take a 
view different from the one I have taken ear- 
lier, as seen in the extract above. 


5. The condition of the Petroleum Rules, 
1976, relating to the licence is stated thus :— 


“The Petroleum shall be stored in the 
licensed storage shed which shall be con- 
structed of suitable non-combustible mate- 
rial, but the beams, rafters, columns, doors 
and windows may be of wood.” 


The Court is concerned with the interpretation 
of the Rule, and not the wisdom or the policy 
of incorporating’ the same in the Motor Vehi- 
cles Rules. Therefore, I am unable to see 
any relevance of this rule to decide the matter 
in issue. 


6. It is true that Ramanujam, J., has, 
observed in V. Raju v. M. Abdul Khader’, 


as follows: - 


“The learned counsel for the petitioner sub- 
mits that to get two marks the workshop 
should be such as is not susceptible to catch 
fire and that the respondent’s workshop is 
not one such. But this requirement applies 
only to a workshop of a fleet operator who: 
‘is owning more than 5 buses and persons 
operating less than 5 buses cannot be re- 
quired to have a workshop built with un- 
inflammable materials. In this case both the 
authorities below have proceeded on the 
pasis that the respondent’s workshop was 
with’ uninflammable materials and it is only 
on that basis two marks have been granted 
to the respondent. I am of the view that the 
award of two marks to the respondent under 
the head ‘workshop’ cannot be challenged.” 


Here, both the revision petitioner and the res- 
pondent stake their claims basing on the owner- 
ship of workshops. Under those circumstan- 
ces, the Regional Transport Authority as well 
as the Tribunals are well-entitled to consider 
whether marks have to be awarded onthe basis 
of their claims. But once it is found, that the 
workshop of the petitioner does not conform 
to the requirement of the Rule, certainly it 
warrants reduction. Even, otherwise, suppos- 
ing no marks have been awarded for the work- 
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shop so far as the respondent is concerned, 
what happens is that there would have been 
an equality of the marks, and in such a case, 
the claim of the respondent could easily be 
upheld in view of the fact that he has got a 
workshop which conforms to the requirements 
under rule 155-A (2) (iv) of the Motor Vehi- 
cles Rules. For all these reasons, I see no 
merit in this revision petition. 

7. The revision petition is dismissed. There 
will be no order as to costs. The status quo 
as on today will be maintained for two weeks 
from this date. š 


R.S. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—S. Swamikkannu, J. 


P. Silamban Petitioner* 
v. 
G. Ramamurthy Iyer Respondent. 


Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955), section 3 (4) (a) — 
Petition for eviction—Allegation of chronic 
default in payment of rent—Order to deposit 
arrears on or before 25th November, 1980— 
Tenant absent on 26th November, 19830—No 
payment or deposit made — Revenue Court 
ordering eviction — Revision by tenant—Con- 
ditional stay granted—Condition complied with 
—Effect—Ex parte order for eviction liable to 
be set aside — Matter to be considered on 
merits. 


In an eviction petition filed. by a landlord 
under section 3 (4) (a) of Act KKV of 1955 
on the ground of chronic default in payment 
of rent the Revenue Court made a preliminary 
order directing the tenant to deposit a certain 
amount on or before 25th November, 1980. 
_ On 26th November, 1980, the deposit not hav- 
ing been made and the tenant being absent, 
the Rent Court made an ex parte order direct- 


*C,R.P, No, 373 of 1981. 
23rd March, 1982.: 
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ing the tenant to hand over possession of the 
premises to the landlord. Thereafter the 
tenant filed a civil revision petition against 
that order under section 6-B of Act XXV of 
1955. The High Court granted stay on con- 
dition of the petitioner depositing a specified 
‘amount on or before 19th February, 1981. 
The deposit was duly made. It was contend- 
ed on behalf of the tenant that deposit of 
arrears having been made the landlord had no 
grievance and the Revenue Court could con- 
sider whether the tenant had made any wilful 
default and the ey parte decree could be set 
aside. 


Held: The ex parte order becomes liable to 
be set aside by the High Court and the order 
of the Revenue Court is set aside. But it 
does not mean that the landlord gets an order 
of eviction in his favour or that an order detri- 
mental to the tenancy held by the revision 
petitioner herein has been passed by this Court. 
What is meant in revising the order is that the 
Revenue Court has to take the matter afresh 
on file and deal with the matter on merits by 
allowing both sides to adduce evidence both 
oral and documentary. The order in ques- 
tion is revisable on the ground mentioned 
above in that a reasonable opportunity should 
be given to the tenant for putting forth his 
case aS incorporated by him in his counter- 
affidavit filed on 16th March, 1980. 

[Para. 3.] 


Petition under section 6-B of Act XXV of 
1955 praying the High Court to revise the order 
of the Special Deputy Collector and Presiding 
Officer (Revenue Court), Tiruvarur, dated 26th 
November, 1980 and made in P. No. 185 of 
1980. 


R. Ganesan and R. Gunaraju, for Petitioner. 


The Court delivered the following 


Jupement.—This civil revision petition has 
been filed by the tenant aggrieved by the order 
of the Revenue Court, Tiruvarur in P. No. 
185 of 1980, dated 26th November, 1980 on 
the petition filed under section 3 (4) (a) of 
Act KKV of 1955 for evicting the tenant from 
the lands for non-payment of lease rent for 
Fasli 1388 and 1389. A preliminary order 
was passed by the Revenue Court, Tiru- 
varur, directing the tenant to deposit a sum of 
Rs. 1,191.09, together with costs of Rs. 10 
on or before 25th November, 1980. On 26th 
November, 1980, the tenant was absent and no 
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‘payment or deposit was also made. In the 
‘circumstances, the Revenue Court, Tiruvarur 
held that the tenant had rendered himself liable 
to be evicted from the lands. It was so 
held by the Revenue Court, Tiruvarur direct- 
ing the tenant to hand over peaceful posses- 
sion of the lands to the landlord. Aggrieved 
by the above order of the Revenue Court, 
Tiruvarur, the tenant has come forward with 
this civil revision petition under section 6-B 
of ‘Act KKV of 1955, infer alia contending 
‘that the Revenue Court has failed to exercise 
its judicial discretion to grant further time for 
the payment of arrears and the denial of a 
further chance makes the order in question 
-revisable under section 6-B of the Act KKV 
of 1955. 


2. It is relevant to note that this Court 
(S.M.J.) on 13th February, 1981 in C.M.P. 
No. 144 of 1981 in this C.R.P. No. 373 of 
1981 has made the following order: 


“Interim stay on condition that the peti- 

tioner deposits Rs. 1,202 to the credit of 
-P. No. 185 of 1980 on the file of the 

Revenue Court, Tiruvarur, on or before 

19th February, 1981, failing which the order 
‘of stay will stand vacated. Notice return- 
. able in two weeks.” i 


On 19th March, 1981, this Court (Ratnam, 
J.), has made the following order :— 


“The learned counsel for the petitioner 
represents that the condition imposed by the 
order of this Court dated 13th February, 
1981, has been complied with and that a 
sum of Rs. 1,201 has been deposited to the 
credit of P. No. 185 of 1980, Revenue 
Court, Tiruvarur. Taking this circum- 
stance into account, the interim stay granted 
already is made absolute. | However the 
respondent will be permitted to withdraw 
the sum without furnishing security.” 


3. Now it is represented by the learned coun- 
sel for the revision petitioner that now that the 
amount has been paid in full, there cannot be 
any grievance for the landlord and the ques- 
tion whether there had been any wilful default 
in the payment of rent can be gone into by 
the Revenue Court and the ex parte decree 
set aside. It is relevant to note that this 
Civil Revision Petition No. 373 of 1981 is 
filed against the above order made by the 
Revenue Court in P, No, 185 of 1980, dated 
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26th November, 1980. The petition had 
been filed by the landlord under section 3 (4) 
(a) of Act XXV of 1955, praying that the 
tenant may be ordered to be evicted from the 
pétition lands on the ground that the tenant 
is a chronic defaulter and that there are prior 
arrears for which eviction petitions had been 
filed and that the tenant is in arrears of rent 
as stated in column 7 of the petition, namely, 
1388-F. 1, 21. K x 10 bundles, 1389-F, 2. 
21 K x 10 bundles in both faslis. Under 
the circumstances, the 2y parte order becomes 
liable to be set aside by this Court and the 
order becomes revisable. Therefore, the 
order of the Revenue Court is set aside. But 
it does not mean that the landlord gets the 
order of eviction in his favour or that an 
order detrimental to the tenancy held by the 
revision petitioner herein has been passed by 
this Court: What this Court means by revis- 
ing the order is that the Revenue Court has 
to take the matter afresh on file and deal with 
the matter on merits by allowing both sides 
to adduce evidence both oral and documen- 
tary. The order in question is revisable on 
the ground mentioned above in that a reason- 
able opportunity should be given to the tenant 
for putting forth his case as incorporated by 
him in his counter that had been filed by him 
on 16th March, 1980. 


4. Under the circumstances, the revision peti- 
tion is allowed. The matter is remitted back 
to the Revenue Court, Tiruvarur for fresh 
consideration of the issue involved with- 
out any delay whatsoever after giving reason- 
able opportunities to both sides to adduce evi- 
dence both oral and documentary. ‘There 
will be no order as to costs, in this revision 
petition. 


5. As the matter is that of the year 1980, 
the Revenue Court, Tiruvarur is directed to 
dispose of the petition within a month from 
the date of receipt of records from this Court. 


RS. Petition allowed. 





II] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—-T. N. Singaravelu, J. 


N. S. Sivaprakasam Petitioner* 
v. a 
M. Munuswamy Naicker Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (3) 
(a) (ii)—Petition for eviction — Additional 
accommodation required by landlord —Evic- 
tion ordered by Rent Controller vand confirm- 
ed by Appellate Authority—Revision to High 
Court by tenant—-Building found to belong to 
a temple—Building exempt from purview of 
the Act XVIII of 1960 under G.O. Ms. 
No. 2000, Home (Accommodation Control) 
—Point raised for the first time by the tenant 
before the High Court — Held exemption 
related to the purpose and not to the person— 
Landlord directed to approach civil Court 
under the general law. 


The chief tenant of a property belonging to a 
temple filed a petition for eviction on ground 
of need for additional accommodation against 
a tenant. The Rent Controller ordered evic- 
tion and this was confirmed by the Appellate 
Authority. The tenant filed a revision to High 
Court and raised for the first time the legal 
point that the building belonged to a temple 
and was exempt under G.O. Ms. No. 2000, 
Home (Accommodation Control) from the 
purview of Act XVIII of 1960. The land- 
lord-chief tenant contended that the temple 
had. not filed the petition for eviction that the 
G.O. will apply only if the temple applied 
and that the tenant’s contention could not 
stand. 


Held: Buildings belonging to the temple and 
trust had been exempted from the purview 
of the Act and it did not depend upon the 
person who filed the application for eviction. 
It was the property that was exempted from 
the Act and not the person. Therefore, evic- 
tion proceedings with reference to the exempt- 
ed properties would have to be initiated in a 
civil Court under the general law and not 
under the special enactment. [Para, 3.] 
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Being a point of law going to the root of the 
matter and raised in the grounds of revision 


the point was permitted to be raised. 
[Para. 5.] 


Case referred to:— 


K. Balakrishna Rao v. Haji Abdulla, (1980) 
1S.C.J. 104: A.I.R. 1980 S.C. 214. 


Petition under section 25 of the Tamil Nadu 
Act XVIII of 1960 (as amended by Act 
XXIII of 1973), praying the High Court to 
revise the Order of the Court of Small Causes 
II Judge (Appellate Authority) Madras, dated 
15th December, 1980, and made in H.R.A. 
No. 2184 of 1979 (H.R.C. No. 1504 of 
1979) IX Judge, Court of Small Causes, 
Madras. 


T. S. Subramaniam and 
fullah; for Petitioner. 


Mohammed Kalu- 


M. G. Natarajan, K. B. Kannan and 


R. Sambamurthi, for Respondent. 


The Court delivered the following 


Jupement.—The tenant is the revision peti- 
tioner. The respondent-landlord filed the 
petition, H.R.C. No. 1504 of 1979 for the 
eviction of the tenant on the ground of require- 
ment for additional accommodation. The 
tenant in turn filed H.R.C. No. 2410 of 
1979 against the landlord for restoration of 
the amenity, namely water supply. Both the 
petitions were tried together and the Rent 
Controller found that the requirement of the 
landlord for additional accommodation is true 
and bona fide and.therefore, ordered eviction. 
The other petition by the tenant for restora- 
tion of the amenity was also allowed since, in 
the meanwhile, the landlord himself restored 
the water supply. The tenant filed an appeal 
against the order of eviction and the Appel- 
late Authority confirmed the finding of the 
Rent Controller with reference to the require- 
ment for additional accommodation of the 
landlord. The tenant has now come on revi- 
sion. 


2. I have heard learned counsel for both 
sides and perused the order of the Appeilate, 
Authority. So far as the requirement for 
additional accommodation is concerned, the 
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tenant has no arguable case. According to 
the landlord, the premises in the occupation 
of the tenant is required by him for accom- 
modating his son who is in military service 
and who has been transferred to Madras. The 
landlord as well as his son gave evidence ‘as 
P.Ws. 1 and 2 respectively and have proved 
that they are in occupation of just one room, 
kitchen, verandah, etc., and therefore, they 
require additional accommodation. It is notic- 
ed from the evidence that there are nine mem- 
bers in the family. It is not disputed that the 
Jandlord’s son, who was serving elsewhere till 
the, filing of the petition for eviction has 
been transferred to Madras and he is living 
with his father. Both the Courts below right- 
ly found that the requirement is true and bona 
fide. Of course, the question of relative 
hardship has not been considered by the ‘Appel- 
late Authority, but that position is not serious- 
ly argued. The tenant is paying a rent of 
Rs. 40 per mensem and it is a portion of 
the residential premises situated at Door 
No. 76, Veeraperumal Mudali Street, Myla- 
port, Madras-4, It is nobody’s case that an 
alternative accommodation cannot be secured 
by the tenant. The hardship that would be 
caused to the landlord in the event of the 
dismissal of the petition for eviction will far 
outweigh the advantages that may accrue to 
the tenant. ‘Conversely, the advantage to the 
tenant does not outweigh the advantages 
caused to the landlord. Therefore, the order 
of eviction has to be confirmed on merits, 


3. Learned counsel for the tenant raised a 
legal point before this Court for the first time 
that the property in question belongs to a 
temple and therefore, the building is exempted 
from the operation of the Rent Control Act. 
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with this contention, As stated already, 
buildings belonging to the temple and trust 
have been exempted from the purview of the 
At and it does not depend upon the person, 
who files the application for eviction. It is 
the property that is exempted from the Act 
and not the person. Therefore, eviction pro- 
ceedings with reference to the exempted pro- 
perties ‘will have to be initiated only in a 
civil Court under the general law and not 
under the special enactment. 


4. The matter. can also be looked at from 
another angle. The landlord herein is the 
chief-tenant under the temple and he cannot 
have a better right than the owner of the pro- 
perty. Therefore, so long as the property, 
namely the building is exempted, the Rent 
Control Act will not apply. For this pro- 
position, Jearned counsel for the revision peti- 
tioner-tenant also drew my attention to the 
ruling reported in K. Balakrishna Rao v. Haji 
Abdulla. “ 


5. Of course, this point was not taken up 
the tenant either before the Rent Controller 
cr before the Appellate Authority. But since 
this is a legal point going to the root of the 
matter and since this has been raised: in the 
grounds of revision, this point. was permitted 
to be raised and it was argued. 

6. ‘This result is, this civil revision petition 
is allowed, the order of eviction passed by the 
Courts below is set aside and the petition for 
eviction, H.R.'C. 1504 of 1979 is dismissed 
for want of jurisdiction. The landlord is refer- 
red to a civil ‘Court for working out his reme- 
dies. No costs. 


S.J. —— Petition allowed. 


It is contended that the landlord must be ` 


reterred to the civil Court for evicting the 
tenant. It is common ground that the pro- 
perty belongs to a temple, and that it squarely 
comes under G.O. Ms. No. 2000, Home 
(Accommodation Control), which exempts 
such buildings from the purview of ‘Act 
(XVIII of 1960). Learned counsel for the 
landlord argued that in this case, the temple 
or the trustee has not filed the petition and 
that it is only the chief tenant, who has figured 
as the petitioner. ‘According to him, the said 
G. O. will be applicable only if the owner 
of the property, namely, the temple, files the 
petition for eviction, 


I am unable to agree: 





1. (1980) 1 S,C.J. 104: A.T.RT 1980 
SC, 214, . 


T1] NAGARAJA NADAR D, SPL» TAHSILDAR L. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—S. Nainar Sundaram, J. 


S. M. S. V. Nagaraja Nadar 
Petitioner* 
v. 


The Special Tahsildar, Land Acquisition 
(Harijan Welfare), Usilampatti, Madurai 
District ., Respondent. 


Land Acquisition Act (I of 1894), sections 9 
(1) and 10—Enquiry held on a Public Holiday 
—Enquiry whether incompetent. 


On a contention in a petition for mandamus 
to direct the Land Acquisition Officer to hold 
a fresh inquiry under sections 9 (1) and 10 
of the Land Acquisition Act, since the previous 
inquiry under section 9 had been held on a 
public holiday and therefore was not compe- 
tent. 


Held, that no inhibition could be spelt out 
from the provisions of the Land Acquisition 
Act or from the rules framed under the Act 
that an enquiry under section 9 should not be 
held on a public holiday further it was not 
shown that prejudice to the petitioner had 
resulted from holding the inquiry ona holiday. 
There is no scope for implying such inhibi- 
tions into the provisions of the Act. 

[Para. 1.] 


Petition under Article 226 of the Cons- 
titution of India for issue of a writ of manda- 
mus directing the respondent herein to hold an 
enquiry under sections 9 (1) and 10 of the 
Land Acquisition Act relating to the acquisi- 
tion of lands of the petitioner in S. No. 117|8 
in Mamarathupatti Village, Usilampatti Taluk, 
Madurai District. | 


N. Inbarajan, for Petitioner. 


A. Sivaji, for Government Pleader, for Res- 
pondent. 


The Court made the following 


Orper.—The prayer in the writ petition is for 
the issue of a writ of mandamus directing 
the respondent to hold an enquiry under sec- 
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tions 9 (1) and 10 of the Land Acquisition 
Act (I of 1894), hereinafter referred to as the 
Act. The petitioner is not challenging the 
proceedings which have culminated in the 
making of a declaration under section 6 of 
the Act. Mr. N. Inbarajan, learned counsel 
appearing for the petitioner, states that the 
enquiry under section 9 of the Act was held 
on 28th March, 1979, which was a public 
holiday, namely, Telugu New Years day, and 
on that account, the enquiry must be held to 
be incompetent and there should be a direc- 
tion for fresh enquiry. The learned counsel 
frankly admitted that it is not possible to 
spell out either from the provisions of the 
Act or from the Rules framed thereunder that 
an enquiry under section 9 of the Act should 
not be held on a public holiday. Further- 
more, it is not the case of the petitioner that i 
by the enquiry being held on a public holiday, , 
he was put to any prejudice. No such inhibi- ; 
tion could be spelt out from the provisions of 
the Act when a reading of the same does act 
express it. There is no scope for implying 
such inhibition into the provisions of the Act. 
No other point has been taken in the affidavit 
filed in support of this petition. Accordingly 
the writ petition is dismissed. ‘There will be 
no order as to costs. 


R.S. 








Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —S. Mohan, J. 


The Corporation of Madurai through the 
Executive Authority, Commissioner 

.. Appellant* 
U. 


K. Sundara Thevar 


Madurai City Municipal Corporation Act 
(XV of 1971), sections 2 (33), 236 and 258 
—Vinayakar Temple—Superstructure in Gov- 
ernment Poramboke land—Notice by Corpora- 
tion to remove the temple—‘Public street’— 


Respondent. 


Definition—Government Poramboke, whether 


vests with the Corporation. 


On the question whether Government poram- 
boke land within the Madurai ‘City limits ves- 
ted in the Corporation under the Madurai City 
Municipal Corporation Act, 1971, thereby 
enabling it to issue notice under section 258 of 
the Act calling for demolition of an alleged 
encroachment, 


Held: A careful reading of sections 2 (33) 
and 236 of the Madurai ‘City Municipal Cor- 
poration Act does not suggest that the poram- 
bokes would vest in the Corporation. There 
is a reference to the property belonging to the 
Government under sub-clause (c) of clause 
(33) of section 2, but that is in relation to the 
drains and not a general sub-clause, dealing 
with property belonging to the Central or 
State Government. Even under section 256, 
there is no indication that poramboke would 
vest in the Corporation. [Para. 3.] 


Section 258 of the Act authorises the removal 
of an encroachment under sub-section (1), 
thereof provided that the encroachment or 
obstruction is in, or over any public place, the 
control of which is vested with the Corporation. 
But when once it is found that there has been 
no vesting at all, the impugned notice cannot 
be held to be in any way valid. [Para. 3.] 


Case referred to :— 


Apparao v. Corporation of Madras, (1966) 1 
M.L.J. 187. 





“S.A, No. 394 of 1978. 
5th March, 1981. 
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Appeal against the decree of the Court of the 
IHI Additional Subordinate Judge, Madurai in 
Appeal Suit No. 75 of 1975 preferred against 
the decree of the Court of the II Additional’ 
District Munsif of Madurai Town in Original- 
Suit No. 897 .of 1972. 


K. Alagiriswamy and R. Subbaraj, for Appel- 
lant. 


P. Pandi, for Respondent. 


The Court delivered the following 


Jupcment.—The second appeal arises out of 
O.S. No. 897 of 1972 on the file of the Dis- 
trict Munsif of Madutai Town, in which the 
respondent-plaintiff sought a declaration that 
the notice for demolition issued by the appel- 
lant under section 258 of the Madurai City 
Municipal Corporation Act, 1971 was illegal 
and for a permanent injunction restraining the 
defendant-appellant from demolishing the 
Vinayakar temple. The suit property is Sak- 
thi Vinayakar temple and the plaintiff-respon-. 
dent is the President of the temple. The 
temple was in existence for more than the sta- 
tutory period, having been founded by per- 
sons in the locality. Originally, the temple 
was covered by a thatched roof. It is not in 
any way a hindrance to the public, either to the 
pedestrians or to the vehicular traffic. The 
temple is worshipped by the entire public all 
these years, and daily pujas are being per- 
formed by the archaka appointed by the plain- 
tiff. This temple is considered to be very 
sacred and powerful in the locality. : That 
would be evident from the increase in the 
hundial collections every year. In course of 
time, the thatched roof had to be replaced by 
zinc sheet roofing to prevent the rain water 
getting into the roof. Later on, cement plas- 
tering was done to the mud-walls. There is 
a collapsible gate for safety purposes for the 
temple. Every year, the anniversary was con- 
ducted in the month of September. Big offi- 
cers attended the anniversary festival. No 
objection was ever raised by the revenue autho- 
rities, the police authorities and the municipal 
authorities all these years, which would be 
suggestive of the fact that the temple was never 
a hindrance to the public. Suddenly, on 2nd 
September, 1972, a notice under Exhibit A-1 
was issued by the defendant-appellant, Corpo- 
ration calling upon the plaintiff to remove the 
temple on or before 29th September, 1972. 


ti) 


The said notice is improper and illegal. The 
action of the Corporation in sending the notice 
of demolition is high-handed. Hence the suit 
for the above reliefs. In defence it was stated 
by the Corporation that the suit structure is in 
a road poramboke. A small old peetam about 
two years old was situated west of the present 
peetam and construction. The present con- 
struction has been recently put up just east of 
the place where the old peetam was situated. 
In addition to the construction, a platform had 
also been put up which is an encroachment on 
the road. The present construction of the 
temple with the walls around and the zinc 
sheet roofing and the collapsible gate are very 
recent constructions put up somewhere about 
2nd September, 1972. It is undoubtedly an 
encroachment on the road poramboke. The 
temple was not in existence for more than the 
statutory period as stated in the plaint. Ac- 
tual hindrance is quite irrelevant so long as 
there is encroachment. Equally irrelevant is 
the popularity of the temple. Public roads 
having statutorily vested with the Corporation 
of Madurai, it is empowered to take action for 
the removal of the encroachment. It is in- 
correct to state that the notice for demolition 
is in any way illegal. Hence the suit would 
have to be dismissed. 


2. The learned trial Munsif, on a considera- 
tion of the various materials before him in- 
cluding the oral and documentary evidence, 
decreed the suit. Aggrieved by the same, the 
appellant ‘Corporation took up the matter in 
appeal in A.S. No. 75 of 1975 to the Sub- 
Court, Madurai. The learned Subordinate 
Judge concurred with the findings of the trial 
Court. It is in these circumstances, seeking 
tc challenge the concurrent findings of the 


Courts below, the second appeal has been pre- 


ferred, 


3. Learned counsel for the appellant Cor- 
poration vehemently contends that all public 
streets vest in the Corporation by virtue of 
‘section 236 of the Madurai City Municipal 
Corporation Act. As to what is meant by a 
‘public street’ is defined under section 2, clause 
(33). Merely because the suit temple is on 
a platform and not on the road, it cannot be 
held that there is no encroachment, as has been 
done by the Courts below. This finding is 
clearly opposed to the statutory provisions 
above referred to. Equally, the findings of 
© Mijz—15 
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the Courts below that there was no vesting of 
the suit property in the appellant Corporation 
is wrong, because section 236 clearly speaks 
of the vesting. In answer to these conten- 
tions, learned counsel for the respondent, Mr. 
that it has been 
clearly brought out in evidence by way ot 
Exhibits B-2 and B-7, that the suit temple 
exists on the Government poramboke. Such 
a poramboke does not vest under section 236 

of the Act. Even otherwise, the definition of 
a ‘public street’ in section 2 (33) would not 

take in the property belonging to the Govern- 
ment. The suit property, being a Government 
poramboke, no vesting at all ever took place. 

In view of the above contentions, I have got 
to necessarily refer to the important statutory- 
provisions in the Madurai City Municipal Cor- 
poration Act of 1971, hereafter referred to as 
the Act. As to the vesting of the public 
streets, section 236 may be referred to. That 
section reads thus: 


“236. Vesting of public streets and their 
appurtenances in Corporation.—(1) All 
public streets including tunnels, sub-ways and 
fly-overs in the city not reserved under the 
control of the Government or the Central 
Government, with the pavements, stones and 
other materials thereof, and all works, 
materials, implements and other things pro- 
vided for such streets including all sewers, 
drains, street-lights, drainage works, tunnels 
and culverts, whether made at the cost of 
the municipal fund or otherwise in, along- 
side, or under any street, whether public or 
private, and all works, materials, implements 
and other things appertaining thereto and 
all trees not being private property growing 
on public streets or by the side thereof, shail 
vest in the Corporation. 
2) * * * 
(sub-section (2) omitted.) 
A careful reading of the above two sections, 
i.e., section 2 (33) and section 236 (1) does 
not suggest that the porambokes would vest 
in the Corporation. There is a reference to 
the property belonging to the Government 
under sub-clause (c) of clause (33) of sec- 
tion 2. It requires to be noted that it is in | 
relation to the drains and not a general sub- 
clause dealing with property belonging to the 
Central or the State Government. Even 
under section 236, there is no indication that 
poramboke would vest. Exhibit B-2, in the 
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instant case, is the extract from the Town 
Survey Register showing the suit temple in 
T.S. Nos. 1241|1A and 1242/1. The evi- 
dence of D.W: 1 also shows that the temple 
is in this poramboke Jand. Exhibit B-7 is the 
extract from the register of Government and 
Municipal lands. That mentions T.S. No. 
1241|1A. as well as T.S, No. 1242|1 as “G, 
V.M. Alagar Koil Road’. If really these 
survey numbers have vested in the Corporation, 
there is absolutely no reason why in the Town 
Survey Register (Exhibit B-2) it should be 
classified as Government poramboke. In this 
connection, the judgment of Venkatadri, J., 
reported in Apparao vy. Corporation of Madras", 
may be usefully cited. After referring to the 
similar definition in relation to ‘public street’ 
in the Madras ‘City Municipal Corporation Act, 
the learned Judge observed that though the 
land, over which the objectionable construc- 
tion is put up, might belong to the Govern- 
ment, if if has vested in the Corporation and 
is entered in the other registers as a public 
place, then the Corporation would be entitled 
to take proceedings under the said provision. 
Unfortunately, in this case, having regard to 
the description in Exhibit B-2, it is impossible 
to hold that there has been a vesting of the 
Government poramboke. It may not be out 
ot place to mention that the Act in question 
is nothing more than a replica of the Madras 
City Municipal Corporation Act of 1919. 
‘The said Act and the Madras District Muni- 
cipalities Act, 1920, have very many identical 
provisions. Neither of these Acts contains a 
provision in relation to the vesting of Govern- 
ment porambokes. It may be, useful, in this 
connection, to mention, though there were few 
fore-runners to these Acts, it was only pursu- 
ant to the recommendation of the Royal Com- 
mission on Decentralisation these Acts came to 
be passed to implement the resolution of the 
Government of India on local self-government 
in 1918. One plausible explanation may be, 
when these local self-governments were con- 
stituted, the idea was to confer upon them 
the powers of self-governors. The then rulers, 
being the British, would not have wished that 
these local self-governments exercise powers 
over the properties belonging to the Govern- 
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ment.. The reason why I want to make men- 
tion of this is, under section 86 of the Tamil 
Nadu Panchayats Act, sub-section (2) of the 
said section vests the stated porambokes under 
that sub-section. Why such a provision is not 
found in neither of the above two Acts, it is 
very difficult to explain. Once the Act in 
question is areplica of the Madras City Muni- 
cipal Corporation Act, though it is a later Act, 
and obviously no provision like section 86 of 
the Tamil Nadu Panchayats Act is found there- 
in, it is a matter for the Legislature to consi- 
der. As the provisions of the Act in question 
now stand, I am unable to conclude that the 
Government poramboke would vest in the ` 
appellant-Corporation so as to enbale it to 
issue the impugned notice (Exhibit A-1) un- 
der section 258, The said section authorises 
the removal of an encroachment, as would be 
seen by a reading of sub-section (1), thereof, 
provided the encroachment or obstruction is 
in, or over, any street or public place, the 
control of which is vested in the Corporation. 
But once, as has been found, there has been 
no vesting at all, I am unable to hold that 
the impugned notice under Exhibit A-1 is, in 
any way, valid. In view of this, the con- 
current judgments of the Courts below will 
have to be necessarily upheld, the result being, 
the second appeal fails and is hereby dismissed. 
There will be no order as to costs, 
R.S. Second appeal 
dismissed . 


“TY 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Balasubrahmanyan, J. 


Hazarimal Panaji Petitioner* 


A) 


Trilokchand Deepaji alias Tilokchand 
Deepchand Respondent. 


Civil Procedure Code (V of 1908), section 11 
—Principles of res judicata—Applicability — 
Suit for recovery of money advanced 
to defendant — Suit filed in Court of 
Small Causes, Madras — Plaint referring to 
promissory note by defendant for the amount 
—Note insufficiently stamped—Suit dismissed 
—Appeal to new Trial Bench by plaintiff — 
Bench holding suit maintainable as filed on 
the original cause of action and remitting 
suit to trial Court for trial on merits — Suit 
decreed — Appeal by defendant to new Trial 
Bench—Bench holding defendant had not bor- 
rowed and suit was not maintainable—Subse- 
quent new Trial Bench has no jurisdiction to 
reopen earlier conclusion—Judgment inter- 
partes—Principles of res judicata—Scope. 


The plaintiff sued for recovery of a sum of 
Rs. 500 alleging that the defendant had taken 
the amount from him undertaking to return it 
that very day but had not done so. The 
plaint also referred to a promissory note given 
by the defendant as security for the advance. 
The defendant pleaded that the suit was not 
maintainable since the promissory note relied 
‘on was insufficiently stamped. The trial Court 
accepting the plea dismissed the suit. On 
appeal the New Trial Bench of the Presidency 
Court of Small Causes holding that though the 
promissory note was insufficiently stamped the 
suit was laid on, the original cause of action and 
remitted it to the trial Court for trial on the 
merits. The trial Court on the remittal 
decreed the suit. The defendant appealed to 
the New Trial Bench which while affirming 
the trial Court’s conclusion that the debt was 
proved and had not been repaid, nevertheless 
proceeded to consider whether the suit itself 
was maintainable in view of the insufficiently 
stamped promissory note and held it was not 
maintainable. On revision by the plaintiff 
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challenging the decision of the New Trial 
Bench, 

Held, that the judgment of the New Trial 
Bench under revision is in excess of its juris- 
diction. The learned Judges were faced with 


_ a decision inter partes in the same suit on the 


same issue as to the maintainability of the suit. 
The decision had also become final as between 
the parties. That being so, the right or wrong 
of that decision was not available for being 
reagitated by the defendant either in the same 
or in any other forum. In any case the later 
Bench had no jurisdiction to sit in judgment 
over the decision of the earlier Bench much 
less to proceed to a different conclusion. 
[Para, 7.] 


The principle here involved is more funda- 
mental than the principle of res judicata. 
For at the stage when the defendant raked up 
the question of maintainability of the suit 
before the High Court it had become a non- 
issue between the parties, and not merely one 
on which there was already a concluded adjudi- 
cation. [Para. 8.] 


Going back on what one has said before is 
not permitted to any rational human being, 
least of all to learned Judges. Such a thing 
would be quite glaring if it occurs in the same 
proceeding at the hands of the same Judge. 
That it has occurred in this case at different 
Stages before two different Benches does not 
make any difference. It has still to be con- 
demned as non-judicial, and in excess of juris- 
diction. [Para. 9.] 


Case referred to:— 


Krishnaswami Reddiar y. Muthu 
(1978) T.L.N.J. 453. 


Petition under section 115 of Act V of 1908 
to revise the order of the Small Cause Court 
(Full Bench, Madras, ‘dated 28th June, 1977 
in N.T.A. No. 97 of 1976-S.C.S. No. 
544) of 1972, Small Causes Court (ITT 
Judge), Madras. 


Himmatmal Mardia, for Petitioner. 
The Court delivered the following 


Jupement.—This is a revision from the Court 
of Small Causes, Madras. It arises out of a 
suit for recovery of Rs. 500. The plaintiff’s 
case was that the defendant took the money 
from him undertaking to return it the same 
day, but did not do so, The plaint also re- 


Reddiar, 
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ferred to a promissory note handed over by 
the defendant as security for the advance. 


2. The defendant opposed the suit. His 
plea in defence was that the suit was not main- 
tainable since the promissory note relied on 
by the plaintiff was insufficiently stamped. 


3. The trial Judge accepted the defendants’ 
plea and dismissed the suit. On application 
by the plaintiff for a new trial, the New Trial 
Bench held that although the promissory note 
was insufficiently stamped, the suit was laid 
by the plaintiff, not on the promissory note, 
but on ‘the original cause of action. The 
Bench accordingly held that the trial Judge 
was in error in dismissing the suit as not main- 
tainable. In that view, the Bench remitted 
the suit for a trial on the merits. 


4. On remand, the trial Judge heard evi- 
dence on both sides. The plaintiff gave testi- 
mony at the witness box and also marked a 
receipt and an entry in his accounts to prove 
the advance. The defendant in his deposition 
denied the transaction. The learned Judge 
disbelieved the defendant’s evidence. Hold- 
ing that the plaintiff had proved the suit debt 
he gave judgment for the plaintiff. 


5. This time it was the turn of the defen- 


dant to approach the New Trial Bench. The - 


Bench, however, agreed with the trial Judge’s 
conclusion that the defendant did borrow the 
money from the plaintiff and it remained un- 
paid. Having confirmed the trial Judge’s 
findings on the merits, in this manner, the 
Bench nevertheless entered upon an inquiry 
into whether the suit itself was maintainable, 
on the plea of the defendant that it was laid 
on an insufficiently stamped promissory note. 
The learned Judges had before them the deci- 
sion of the earlier Bench on the same point, 
hut disagreeing with that conclusion, they pro- 
ceeded to hold that the suit was not main- 
tainable. On the basis of this conclusion, 
they allowed the defendant’s new trial appli- 
cation and dismissed the plaintiff’s suit. 


6. In this revision by the plaintiff, his 
learned counsel, Mr. Himmatmal Mardia did 
not have to argue the question whether the 
suit was or was not maintainable. Hë said, 
the question does not arise, because it was 
already concluded by a decision of the earlier 
‘New Trial Bench in this case. He said that 
the defendant had not questioned that decision 
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by filing a revision against it. The decision 
had thus become final as between the parties. 
What is more, the defendant participated at 
the trial on the merits of the suit claim, after 
its remand by that Bench. Mr. Mardia said 
that, in the events that happened, the subse- 
quent New Trial Bench had no jurisdiction to 
reopen the issue, 


7. I uphold this contention as well founded. 

T hold that the judgment of the New Trial 
Pench under revision is in excess of its juris- 
diction. The learned Judges were faced with 
a decision inter partes in the same suit on the 
same issue as to the maintainability of the suit. 

The decision had also become final as between 

the parties. That being so, the right or wrong 

of that decision was not available for being! 
reagitated by the defendant either in the same 
or in any other forum. In any case, the later 
Bench had no jurisdiction to sit in judgment 
over the decision of the earlier Bench, much 
less, to proceed to a different conclusion, 


8. The principle here involved in more 
fundamental than the principle of res judicata, 
For, at the stage when the defendant raked up 
the question of maintainability of the suit 
hefore this Bench, it had become a non-issue 
between the parties, and not merely one on 
which there was already a concluded adjudica- 
tion. 


9. Going back on what one has said before 
is not permitted to any rational human being, 

least of all to learned Judges. Such a thing 
would be quite glaring if it occurs in the same 
proceeding at the hands of the same Judge. 

That it has occurred in this case at different 
stages before two different Benches does not 
make any difference. It has still to be con- 
demned as non-judicial. and in excess of juris- 
diction. an 
10. This conclusion is too plain to need any 
case-law to support it. However, out of res- 

pect for Mr. Mardia, I would just refer to 

Krishnaswami Reddiar v. Muthu Reddiar', 

which he cited as an authority. 

11. The result is that the judgment under 
revision is set aside and the decree, dated 11th 
March, 1976 passed by the Second Judge is 
restored. No costs. 

RS. 


1, (1978) T.L.N.J. 453, 


` Revision allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. ` 


Present :—V. Balasubrahmanyan, J. 


C. Varamani David Petitioner* 


D. 


The Bank of Madurai Limited (Chit Fund 
Department), through its power agent Sri 
K. K. Ganesan and another 


Respondents. 


Tamil Nadu Banking Regulations 
(X of 1949)—Tamil Nadu Chit Funds Act 
(XXIV of 1961), section 3—Chit transaction 
conducted by a Banking Company—Liability 
incurred by subscriber—Suit by Banking Com- 
pany — Debtor claiming benefits under Act 
XVI of 1976 — Whether entitled to Tamil 
Nadu Indebted Persons Temporary Relief 
Act (XVI of 1976), section 3 (h) (B). 


In a suit on a liability incurred by the peti- 
tioner in a chit fund transaction conducted by 
the plaintiff, a banking company, the petitioner 
resisted the suit inter alia on the ground that 
he was a ‘debtor’ entitled to the benefits of 
Tamil Nadu Act XVI of 1976. The trial 
Court rejected the claim observing that since 
the debt in question was one due to a 
banking company the petitioner was not entitled 
to a decision in his favour. In revision before 
the High Court while it was claimed for the 
petitioner that the debt was of a kind not en- 
forceable under ‘Act XVI of 1976, the bank 
urged that under section 3 (A) (B) of the Act, 
the suit was saved from the Act. 


Held: The provisions of section 3 (A) (B) 
of the Act XVI of 1976 do not require that 
the liability should have arisen in a banking 
transaction properly so-called. All that it 
says is, that the debt sued on should be a lia- 
bility in respect of any sum due to a banking 
company and that the banking company must 
be a company to which the Banking Regula- 
tion Act, 1949 must apply. It may be the 
banking company has a separate department 
and that Zcpartment is, in addition to being 
governed by the Banking Regulations Act, 


*C,R.P. No. 2009 of 1978. 
2nd March, 1981. 
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1949, also subjected to the Chit Funds Act. But 
the bank’s chit fund transaction, being sub- 
jected to the Chit Funds Act, does not dero- 
pate from the bank being a banking company 
to which the Banking Regulations Act, 1949 
applies. [Para. 3.] 


Held, that the petitioner, cannot, therefore, 
seek to take his liability in the chit fund trans- 
action out of the saving provisions of section 
3 (h) (B) of Act XVI of 1976. [Para 3.] 


Petition under section 115 of Act V of 1908 
to revise the order of the District Munsif’s 
Court, Madurai, dated 26th October, 1976 in 
O.S. No. 263 of 1976. 


Manicka K. Ramalingam, for Petitioner. 
V. Subramanian, for Respondents. 
The Court made the following 


Orper.—This revision petition arises out of 
an application filed by a defendant in a suit 
before the trial ‘Court to try a particular issue 
as a preliminary issue. The application was 
filed in the following circumstances. The 
petitioner was sued on a liability which he had 
incurred in a chit transaction conducted by the 
plaintiff which is a banking company. The 
petitioner resisted the suit on various grounds, 
chief amongst which was that he was a debtor 
entitled to the benefits of Act XVI of 1976. 
The trial Court, however, rejected that claim. 
In the course of its order, the Court made an 
observation that since the debt in question was 
due to a banking company such as the plain- 
tiff Bank, here, the petitioner was not entitled 
to a decision in his favour even if the issue 
were tried. 


2. Inevitably, the learned counsel for the, 
petitioner in this revision has had to canvass 
before me the merits of the contention that the 
debt which was sought to be enforced by the 
plaintiff Bank in this suit was of a kind which 
would not be enforced in a Court of law hav- 
ing regard to the provisions of Act XVI of 
1976. Learned counsel for the Bank, how- 
ever, referred to the saving provision contained 
in section 3 (A) (B) of the Act. Under this 
provision, ‘nothing in the Act would affect a 
debt or liability of an indebted person in res- 
pect of any sum due to any banking company 
to which the Banking Regulations Act, 1949 
applies,’ Learned counsel for the plaintiff 
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bank urged that this provision saved the pre- 
sent suit from Act XVI of 1976. 


3. 1 think the reliance placed by the learned 
counsel for the plaintiff Bank on section 3 (A) 
(B) of the Act is a complete answer to the 
contention put forward by the petitioner’s 
learned counsel in this revision. There is no 
dispute that the plaintiff is a banking company 
to which the provisions of the (sic) Banking 
Regulations Act, 1949, applies. | What the 
petitioner’s learned counsel urges is, that this 
chit fund transaction was undertaken by this 
banking company through a separate depart- 
ment annexed to its main office, called ‘Chit 
Fund department, and that department was 
governed in particular by the provisions of the 
Tamil Nadu Chit Funds Act, 1961 and hence 
the liability sought to be enforced against the 
petitioner in this suit cannot strictly fall with- 
in the ambit of the saving clause in section 3 
of the Act. This argument cannot be accept- 
ed, because, in the first place, the provisions 
of section 3 (A) (B) of the Act XVI of 1976, 
do not require that the liability should have 
arisen in a banking transaction properly so 
called. All that it says is, that the debt sued 
on should be a liability in respect of any sum 
due to a banking company and that banking 
company must be a company to which the 
Banking Regulations ‘Act, 1949 must apply. It 
may be that this banking company has a sepa- 
cate department and that department is, in addi- 
tion to being governed by the Banking Regu- 
‘ations Act, 1949, also subjected to the Chit 
funds Act.. But the bank’s chit fund trans- 
action, being subjected to the Chit Funds ‘Act, 
does not derogate from the bank being a bank- 
ing company to which the Banking Regulations 
Act, 1949 applies. Furtherfore, it is difficult 
for me to accept the position that a liability 
in a chit fund transaction cannot be a banking 
transaction. While the Banking Regulations 
‘Act, 1949 defines banking to consist of ‘accept- 
ing the deposit of moneys from the public for 
the purpose of Jending or investing, which are 
repayable on demand or otherwise and with- 
drawals by cheque, draft or otherwise, section 
6 of that Act provides elaborately for a wide 
variety of -business which a banking company 
may engage itselfin. ‘A fair consideration of 
this section as well-as the definition of ‘bank- 
ing’ in the Banking Regulations ‘Act, 1949, 
would leave no doubt in any one’s mind that 
chit fund transactions indulged in by a bank- 
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ing company at any rate partakes the charac- 
ter of a banking activity. Indeed, a chit or 
kuri reflects the genius of the southern peoples 
of this country. A chit combines in itself 
two economic urges commonly appearing in- 
people, namely, the urge to save and the urge 
to borrow. The mechanism of chit funds 
combines and taps both the urges in an indi- 
vidual with a commendable economy of costs 
in the process. I am satisfied that the chit 
fund transaction is, in its essence a transaction 
of a kind which a banking company can legiti- 
mately undertake within the governing provi- 
sions of the Banking Regulations Act, 1949. 
The petitioner, cannot, therefore, seek to take 
his liability in the chit fund transaction out of 
the saving provisions of section 3 (h) (B) of 
Act XVI of 1976. For the reasons stated, 
above the order of the Court below is: confirmed 
and this civil revision petition is dismissed. 


4. In a way the dismissal of this revision in 
this manner really forecloses the determina- 
tion of the issues which have been raised by 
the petitioner in his written statement in the 
suit, to such an extent that the trial of the suit 
is going to be a very tame affair. But, this 
kind of disposal of this application has been 
fairly invited by the petitioner himself. He 
alone is to be blamed for it. With this ob- 
servation, the civil revision petition is dismissed. 
There will be no order as to costs. 


R.S. 





Revision dismissed. _ 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Swamikkannu, J. 
Pioneer Kumaraswamy College, Nagercoil 


represented by its Correspondent, The 
Chief Educational Officer, Nagercoil 
Petitioner* 


VU. 


The Central Scientific Supplies Company, 
represented by its Managing Director, 
M. V. Rangachari Respondent. 


Tamil Nadu Private Colleges (Regulation) 
Act, 1976 (President Act XIX of 1976) as 
amended by Act, 1980 (II of 1981), sec- 
tion 30—Suit for recovery of money from 
Private College, reresented by its Corres- 
pondent — Suit decreed — College taken 
over by Government as care-taker — Suit 
then in execution stage — Liability of Gov- 
ernment to pay decree amount. 


A private College was taken over by Govern- 
ment for a period of two years under the pro- 
visions of the Tamil Nadu Private Colleges 
(Regulation) Act, 1976 (XIX of 1976). In 
execution of a decree obtained against the Col- 
lege prior to its take-over by the Government 
the movable properties of the College were 
sought to be attached and sold. The Govern- 
ment pleaded non-liability for the decree debt. 
The execution Court ordered the attachment 
rejecting the plea. 


In revision against the order to the High Court, 
the Government contended that in view of the 
amendment of the original section 30 of Act 
XIX of 1976 by Act II of 1981, inserting clause 
(1-A) in section 30 (3), the liability in res- 
pect of the decree debt could not be enforced 
against the Government and that that amend- 
ment operated from the date of the original 
Act itself, viz., 21st November, 1975. 


Held: The provisions of the Tamil Nadu Pri- 
vate Colleges (Regulation) Act, 1980, do not 
show that the amendments made in the Tamil 
Nadu Private Colleges (Regulation) Act of 
1976, are to be given effect to from 21st Nov- 
ember, 1975. What has to be looked at is not 
the statement of objects and reasons but only 
a a ea cetera at 


*C.R.P. No. 3237 of 1980. 
22nd December, 1981. 


the provisions of thé amendment Act. The pro- 
visions of the original enactment as they were 
on the statute book of the State on the date 
of the claim made by the decree-holder con- 
cerning liability incurred by the educational 
agency of a private college prior to the 
taking over of its management including any 
borrowings from any person or payment to the 
teachers and other persons employed in such 
college or to any other person will alone 
apply, whether in execution of the decree 
or otherwise against the Government. 

[Para. 6.] 


The fact that there is no mention of any lia- 
bility in the relevant provisions of the 1976 
Act does not absolve the Government from lia- 
bility for debt incurred by the college manage- 
ment prior to the take-over by Government. 
What is taken over is the administration of 
the college ; the word ‘assets’ would include also 
‘liabilities’. | Therefore if there are enough 
funds available with the college or the college 
expects any funds in the future to be aug- 
mented with respect to its actual financial state 
of affairs, the decree had to be satisfied with 
the said funds. Merely because the Govern- 
ment has undertaken to take care of the ad- 
ministrative body, which is Government by 
virtue of the enactment of 1976 it cannot en- 
able the putting forth an argument that it is 
not liable. [Para. 7.] 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Principal District Munsif, 
Nagercoil, dated 10th September, 1980 and 
passed in E.P. No. 591 of 1979 in O.S. 
No. 519 of 1974 on the file of the Court of 
the District Munsif, Poonamallee, 


The Additional Government Pleader, for Peti- 
tioner. 


P. R. Varadarajan and K. S. Raman, for 
Respondent. 


The Court delivered the following 


JUDGMENT. —This is a revision petition in 
which an interesting point is imbedded relat- 
ing to the liability of the Government regard- 
ing the satisfaction of a decree that had been 
passed and become final against the administra- 
tion of the College, which had been taken over 
by it when the suit had become the subject- 
matter of an execution petition. 
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2. In E.P. No. 591 of 1970'in O.S. No. 
519 of 1974 on the file of the Court of learned 
Principal District Munsif, Poonamallee, an 
order was passed on 10th September, 1980 by 
the learned Principal District Munsif, that in- 
asmuch as the college was the defendant, the 
contentions of the care-taker could not be up- 
held as the creditor is entitled for the decree 
amount and defendant-college cannot refuse to 
pay the amount and throw the liability from 
hither and thither. In the result, the peti- 
tion for attachment and selling of the movable 
properties of the college was allowed and 
attachment was ordered by 7th October, 1980. 


3. In the counter that was filed on behalf of 
the respondent in this R.P. No. 591 of 1979, 
it was contended inter alia that when 
the suit was filed and decree was 
passed, the college was in the management of 
a private individual. The college was taken 
over for a period of two years by the Gov- 
ernment on a specific condition that the Gov- 
ernment is not liable for payment of any inte- 
rest or other dues payable by the previous 
management and that the impleading of the 
care-taker is not bona fide and illegal. It 
was further contended on behalf of the Gov- 
ernment—care-taker of the educational insti- 
tution—that the care -taker is not liable for the 
decree debt and the decree-holder can have 
his claim against the original defendant and 
as such the execution petition had to be dis- 
missed. On the point whether the petition 
should be allowed, the execution Court came 
to the conclusion as above, setting out the 
following : 
“The suit was decreed on 28th October, 
1978. The College was then represented 
by the correspondent Dr. Padmanabhan. 
Now the college is being represented by the 
care-taker Government. The college is the 
party. The representative alone has chan- 
ged. The creditor is entitled for the decree 
amount and the defendant-college cannot 
1efuse to pay the amount, and throw the lia- 
bility from hither to thither. Inasmuch as 
the college is the defendant the contentions 
of the respondent|care-taker cannot be up- 
held.” 
4. The above order in E.P. No. 591 of 
1979 is now attacked by the revision petitioner 
on the ground that the lower Court had com- 
pletely overlooked the amended provision of 
section 30 of the Act viz., the Tamil Nadu 
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Private Colleges (Regulation) Act, 1976 
(Presidents Act XIX of 1976) by the Act 
(IL of 1981) vizs., the Tamil Nadu Private 
Colleges (Regulation) Amendment Act, 1980. 
By the Act II of 1981, the provision of sec- 
tion 30 as it.stood at the time of the com- 
mencement be came redically changed as 
follows :— 


“Amendment of section 30, Presidents Act 
(XIX of 1976) .—In section 30 of the Tamil 
Nadu Private Colleges (Regulation) Act, 
1976 (President’s Act XIX of 1976) :— 


(1) In sub-section (3), in the proviso; for 
the words “five years’, the words “ten 
years” shall be substituted. 


(2) In sub-section (4), in clause (b)— 


(a) sub-clause (7), the word “and” occur- 
ring at the end shall be omitted. 


(b) after sub-clause (7) as so amended, the 
following sub-clauses shall be inserted, 
namely :— oo PEA 
“(i-A) shall not be, bound by any liability 
incurred by the educational agency of a pri- 
vate college prior to the taking over of the 
management of the private colleges (includ- 
ing any borrowing from any person, or 
payment to the teachers and other persons 
employed in the private college or to any 
other person) and no claim in respect of 
such liability shall be enforced by any ‘Court 
whether in execution of a decree or other- 
wise against the Government: 


Provided that in computing the period of 
limitation for a suit, or any application for 
the execution of a decree, the time during 
which such proceeding, attachment, injunc- 
tion, order or claim the enforcement of 
which is barred under this sub-section shall 
be excluded. 


(i-B) may realise income from endowments 
and other receipts due to the private 
college; and.” 


5. It is relevant, in this connection to note 
that this Act (II of 1981), which is known 
as the Tamil Nadu Private Colleges (Regula- . 
tion) Act, 1980, which was enacted by the 
Legislature of Tamil Nadu in the Thirty-frst 
Year of the Republic of India, makes no provi- 
sion relating to the retrospective effect of this 
provision by way of amendment to section 30. 


II) 


This Act of the Tamil Nadu Legislature 
received the assent of the President on the 
25th Iebruary, 1981 and the same had been 
published for general information in the Tamil 
Nadu Government Gazette, Extraordinary, 
dated 19th Masi, Rowthiri 2012—Tiruvallu- 
var Andu. 


‘6. A close scrutiny of the provisions of the 
Tamil Nadu Private Colleges (Regulation) 
Act, 1980 does not show that the amendments 
which had been brought in the Tamil Nado 
Private ‘Colleges (Regulation) Act of 1976 are 
to be given effect from 21st November, 1975 
as it is: submitted now on behalf of the Gov- 
ernment, that the statement of objects and rea- 
sons for the coming into existence of this Act 
TT of 1981 was only on the basis of the deci- 
sion. to give effect to the proposed amendment, 
which amendment has become the enactment, 
Act III of 1981 with effect from 21st Noven- 
ber, 1975, i.e., from thy date on which tne 
provisions of the said Act came into force. 
It is relevant to note that it is not the state- 
ment of objects and reasons that have to be 
given effect to by a Court of law but it is 
only the provisions of the Amendment Act 
that can be taken late consideration. If the 
amendment Act does not contain a provision, 
wherein it is specifically stated that the effect 
of the amendments contemplated under the 
Act IT of 1981 have to be given effect from 
31st November, 1975, then, it is only the pro- 
vision of the original enactment that was on 
the statute book of this State on the date of 
the claim made by the decree-holder regarding 
any liability incurred by the educational 
agency of a private college prior to the taking 
over of the management ‘of the private college 
including any borrowing from any person or 
payment to the teachers and other persons 
employed in the private college or to any 
other person and no claim in respect of such 
"ability shall be enforced by any Court in 
execution of a decree or otherwise against the 
Government. This provision under section 2 
of the Act IT of 1981 is not specifically stated 
to be having retrospective effect from 21st 
;November, 1975 on which date the original 
\Act Of 1976, viz., the Tamil Nadu Private 
|Colleges (Regulation) Act of 1976 came into 
force. The existence of an object, which had 
resulted in the amendment Act IT of 1981, 
being passed by the Legislature cannot be given 
effect to by a Court of law. It is only the 
u L t— 16 
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provisions of the fullfledged enactment that has | 


received the assent of the President and therc- ' 
after specifying a date on which the provisions ; 
of the said enactment had to be enforced, vis.. | 
whether it is from the date of the assent of 

the President or the date of the notification in | 
the Official Gazette had to be actually taken | 
into consideration for giving effect to the pro-! 
visions of the enactment—whether it is original | 
cnactment or amending Act giving certain’ 

amending provisions to the original enactment. ! 


7. It is submitted by the learned Government 
Pleader that there is no mention of any lia- 
bility in the relevant provisions of the Act of 
1976 and as such the liability now sought to 
be saddled on the shoulders of the Govern- 
ment should not be upheld because, it is only 
the administration of the college that has been 
undertaken and this is not with a specified 
undertaking that the Government would also 
be liable to satisfy the decree that might have 
been passed against the administration of the 
college, the administration of which has been 
taken over by the Government. This Court 
has no hesitation to reject this contention as 
wholly unsustainable and untenable. he | 
word ‘assets’ means and includes also ‘liabili- 
ties’. Therefore, if there are enough funds 
available with the college or the college expects 
any funds in future to be augmented with res 
pect to its actual financial state of affairs, it is: 
but necessary that the valid decree had to he! 
satisfied with the said funds. Merely because 
the Government had undertaken to take care 
of the administration of the college it does not 
absolve the care-taker administrative body. 
which is Government to argue that the enact- 
ment of 1976, has enabled it to put forth an 
argument that it is not liable, merely because 
of the existence of a provision like provis» in 
the Act TT of 1981, under section 1 (a) of 
section 2, that is the amendment under section 
30 of the Tamil Nadu Private Colleges (Re | 
gulation) Act, 1976, which reads as follows :- 


“Provided that in computing the period of 
limitation for a suit, or any application for 
the execution of a decree, the time during 
which such proceeding, attachment, injunc- 
tion, order or claim the enforcement of 
which is barred under this sub-section shall 
he excluded.” 
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It. cannot.. be 
means 


contended now -that by 
of this” amending. provision the 
period of limitation gets. itself extended 
and as . such no: -prejudice . would be 
caused tothe execution petitioner, viz., the 
petitioner in E.P. No. 891 of 1979 and he 
can afford to wait. ‘The contention involving 
this point also cannot be upheld, because, this 
is also forming part of the amending Act II 
of 1981, which has got no retrospective effect 
since there. is no- provision in the Act II of 
1981, giving retrospective effect to the provi- 
sion of the said enactment, viz., to implement 


‘the provision of the amending Act from 21st 


Nevember, 1976, which it is submitted by the 


: Icarned Government Pleader as the age of this 


ee 2 Fn eae 


enactment coming into the statute book of 
Tamil Nadu, ee oS 


8. Under. the circumstances, theré is abso- 
lutely no ground for. interferring with the 
order that had been pronounced by the learned 
Principal District Munsif:on 10th September, 
1980 in E.P. No. 591 of 1979 in.O.S. No. 
519 of 1974. There.is no merit in this revi- 
sion petition. The revision petition is dis- 
missed with costs. © sls 
R.S. .———  Reæision petition 
- dismissed. 
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TURE AT MADRAS. 


“PRESENT —S . Swamikkannu, J. - 
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S. N. Rangaswamy Petitioner* 
v. | : os bio 
S. Muthurama Reddy Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act XVIII of 1960 as amended by 


Act XXIII of 1973:— Suit by landlord in. 


civil Court for arrears of rent against tenant 
for period September, 1974 to November, 1976 
decreed — Subsequent petition under the Act 
for eviction on ground of wilful default for a 


z 


different period—W hether institution of civil, 


suit for recovery of éarlier arrears shows 
absence of intention 
subsequent petition for eviction. 


A landlord had instituted a suit in a Civil 
Court against his tenant for recovery of arrears 
of rent for the period September, 1974 to 
October, 1976 and obtained a decree: Sub- 
sequently he filed a petition under the Madras 
Buildings (Lease and Rent Control) Act, 1960 


on the ground of wilful default in payment of 


to evict and ‘precludes . 


rent for the period November, 1976, to August, ° 


1978. The tenant contended inter alia that 
the petition was not maintainable because the 
fact that the landlord had resorted to a civil suit 
for the arrears for the earlier period without 
resort to the Act showed that his intention 
was, only to collect the arrears and not to 
evict, and that the further default could not be 


` construed as wilful default: The. contentions 
On 


were rejected and eviction ‘was ordered. 
revision to the High ‘Court, 


Held: The institution of a suit for recovery 


of arrears of rent by the landlord does not, 
absolve him from filing a petition under, the, 


provisions of the Rent Control Act alleging. 
wilful default in payment of rent by the tenants. 


[Para. 2.] 


No proposition’ of Jaw can be laid down that 
when. once the landlord’ had resorted to the 
institution of a suit in a civil Court it will 
abselve him from alleging that a wilful default 
has. been committed by his tenant by institut- 


for a’ different period. 


*C.R.P. No. 1882 of 1978. _ 
i AMA : 1st April, 1982. 
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ing a petition under the provisions of the spe- 
cial enactment the Madras Buildings (Lease 
and Rent Control) Act. [Para. 2.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 196Q) as amended by Act (XXIII 
of 1973) praying the High Court to revise the 
order of the VII Judge, Court of Small Causes, 
Madras, dated 27th February, 1981 and made 
in H.R.A. No. 2192 of 1979 (H.R.C. No. 
2866 of 1978, dated 18th September, 1979, 
XI Judge, Court of Small Causes, Madras. 


T. Chengalvarayan, for Petitioner. 


The Court delivered the following 


JupcmMent.—This is a petition by the tenant 
< questioning the order of the learned appellate 
authority under the provisions of section 25 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended 
by Act XXIII of 1973. An argument had 
been advanced on behalf of the tenant-revision 


petitioner herein that when once a suit had- 


been filed for arrears of rent commencing from 
September, 1974 to October, 1976, i.e., for 
a period of two years and two months by the 
landlord by way of S.C.S. No. 4657 of 1976, 
which was decreed on 21st April, 1977, a peti- 


tion on the ground of default of rent under - 


the provisions of the Rent Control Act for a 
period though different, commencing from 
November, 1976 to August, 1978, cannot be 
entertained, and as a matter of fact, held by 


the learned Rent Controller and the appellate ` 


Authority as one for a period for which there 
had been commission of wilful. default 
in payment of rent. 
learned counsel for the revision-petitioner, in 
‘his interesting argument, has inter alia, sub- 


mitted that as the institution of the suit by the . 


landlord was one for the arrears, but not resort- 
ing to the provisions of the Special 


enactment, viz., the Tamil Nadu Buildings 


(T.ease ‘and Rent Control) Act ‘(XVIII of 
1960) have to be taken in view while consider- 
ing the defaulted period allowed, viz., from 
the month of November, 1976 to August, 1978. 
The very fact, that the Jandlord had not re- 
sorted to the relevant provisions of the Tamil 
Nadu Buildings (Lease and Rent Control) ‘Act 


for the period commencing from September, ` 


1974 to October, 1976, will show that there 
was no animus on the part of the landlord to 


Q . 
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evict the tenant-revision petitioner herein but 
it was only for the purpose of recovering the 
arrears of rent that originally the landlord had 
initiated legal proceedings. The learned 
counsel for the revision-petitioner, Mr. Chen- 
galvarayan, further submits that when the 
approach at the first instance will indicate that 
the further default that had been committed, 
even if a conclusion is to be arrived at in that 
direction, will not clothe that default with the 
characteristic of a wilful defeault; the phrase 
‘wilful default? contemplated by the special 
enactment requires some more elements to be 
present so as to make the revision petitioner 
herein liable for eviction. 


2. The above contention is resisted by the, 
other side, viz., the Jandlord-respondent here- , 
in and learned counsel appearing for the res- ' 
pondent, submits that the institution of a suit, 
for'recovery of arrears of rent by the landlord 

does not absolve him from filing a petition 

under the provisions of the Rent Control Act 

alleging that the default that had been com- 

mitted for the entirely different period comes 

within the púrview of the phrase ‘wilful default’. 

The contention ‘raised on behalf of the revi- 

sion petitioner cannot be sustained and cannot 

be held to be tenable’. “On the other hand, no | 
proposition of law can be laid that when once, 
the landlord had resorted to the institution of: 
a suit in a civil Court will absolve him for 

alleging that a wilful default has been commit- : 
ted by his tenant by instituting a petition under | 
the provisions of the special enactment. Un- 

der these circumstances, this Court -finds no 

merit in the civil revision petition.. The civil 

revision petition is dismissed. There is no 

order as to costs. - Two.months time is grant- 

ed to the tenant to vacate the: premises. 





2 


Rese x2 


F oe . e 
Petition dismissed. . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Balasubrahmanyan, J. 


Mis. Kores India Limited Public Limited 
Company, Registered Office at Plot No. 
10, Hai; Road, Worli, Bombay 


Petitioner* 
v. 


Dinesh Mothilal Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIJI of 1960) as amended by 
Act (XXIII of 1973), section 4 (4)—Fira- 
tion of fair rent — Scope and applicability— 
Open space appurtenant to the building in the 
occupation of the tenant—Extent of such land 
to be taken into consideration. 


The landlord applied under section 4 of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol), Act for fixation of fair rent for a build- 
ing in the occupation of the tenant-revision 
petitioner. The fair rent was fixed by the 
Rent Controller on the basis of the require: 
ments of section 4 and affirmed by the Appel- 
Jate Authority. In revision before the High 
Court it was contended that since the open 
space adjacent to the building in the occupation 
of the tenant was not exclusively meant for 
him alone but was common to that building 
and another in the occupation of ‘another 
tenant in the complex it should not be taken 
note of for purposes of valuation under ‘the 
proviso to section 4 (4),_ 


Feld, rejecting the contention: 


A consideration of the schieme of section 4 (4) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) ‘Act as a whole, would show that 
fixation of fair rent is not to be the end- 
result of an adjudicating process based on the 
realities of the situation, but is to be deter- 
mined on the basis of the rule of thumb or 
statutory formula. In that formula would go 


(1) The market value of the building; 


(2) The cost z? construction less depreciation ; 
and 


(3) The value of the amenities. 





*C, R.P. No. 161 of 1979. 
4th February, 1981. 
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The results of valuation under all thë three 
heads will have to be totalled up and the 
statutory percentage applied to it so as to 
arrive at the fair rent. Each of the compo- 
nents, which goes into the final determination, 
is itself subject to certain detailed provisions. 
It is in this context that section 4 certains a 
proviso, which has a bearing on the market 
valuation of the Jand. The provision begins 
by laying down that the land on which the 
building stands must be valued. on the basis 
of the market value. The proviso to the sec- 
tion lays down that the Jand on which the 
building stands must also cover the appurtenant 
land upto a maximum of 50%. If such land 
is less than 50% of the plinth area, only the 
actual area will be taken into account; if it is 
50% or more, than only 50% of the land will 
be deemed to be the land on which the build- 
ing stands. The argument that the land 
appurtenant to the building is a common land 
and not exclusively meant for the petitioner is 
irrelevant. [Paras 4 and 5.) 


Petition under section 25 of Tamil Nadu Act 
XVIII of 1960 as amended by Act XXITI of 
1973, praying the High Court to revise the 
order of the Court of the Appellate Authority 
(Sub-Court), Coimbatore, dated 30th Sep- 
tember, 1978 and made in R.C.A; No. 50 of 
1978. R.C.O.P. No. 248 of 1976 on the 
file of the District Munsif and Rent. Control- 
ler at. Coimbatore. 


The Court delivered the following 


JUDGMENT .—This revision comes up under the. 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act, 1960. It has to do with the 
determination of fair rent of one of a group 
of buildings belonging to the landlord. The 
petitioner in this revision is a tenant of one 
building out of a group of buildings, all be- 
longing to the same landlord,- which are clus- 
tered together with open spaces in between. 


2. The landlord filed an application under 
section 4 of the Act for fixation of fair rent 
for the building under the occupation of the 
revision petitioner. The fair rent was fixed 
by the Rent Controller and confirmed by the 
appellate authority, on the basis of the require- 

ments laid down under that provision. 


3. The-one and only point, which is taken > 
up in revision by the tenant is as respects the 
treatment to be accorded to the open space 


Wy 


appurtenant to the building in which he is in 
occupation. The general rule laid down by 
proviso to section 4 (4) of the Act is, that 
50% of any open space in which a building 
is situate shall be treated as forming part and 
parcel of the land on which the building 
stands. The significance of the rule is, that 
the market value not only of the plinth area 
of the land, which is equivalent to the plinth 
area of the building, but also 50% of the 
appurtenant land shall be taken note of as 
part of the aggregate value of the building for 
the purpose of applying the statutory percen- 
tage of 12 or 9, as the case may be. The 
contention of the tenant before me, as it was 
hefore the Rent Controller and the appellate 
authority, is based on the fact that the open 
space adjacent to the building under the 
tenant’s occupation, was not exclusively meant 
for the use of the tenant alone, but was, in 
fact, a common open space appurtenant to 
both the building under the tenant’s occupation 
as well as another building in the same 
complex under the occupation of another 
tenant. On this factual circumstance it was 
urged that the open space should not be taken 
note of at all for the purpose of valuation 
under the proviso to section 4 (4) of the Act. 
The point of principle urged by the tenant’s 
learned counsel is, that the requirement to take 
into account 50% of the total area of the 
appurtenant land for the purpose of valua- 
tion can only apply in a case where the appur- 
tenant land is exclusively meant for the 
tenant’s benefit, and not appurtenant land 
over which others have similar claims. 


4. TI do not think I should accept this conten- 
tion as well-founded. I base my decision on 
the terms of the proviso to section 4 (4) of 
the Act, as well as on the overall scheme of 
the statutory provisions relating to fixation 
of fair rent. The fixation of fair rent under, 
the statute has undergone a radical change of 
basis in 1963. Prior thereto, the provision 
for fair rent fixation was consigned to the 
Rules framed under the Act. However, both 
under the old Rules and the present amended 
section, the manner of arriving at the fair 
rent for any given building is not by way of 
comparison of rents in adjacent buildings of 
the locality or some other standard, which 
straightaway appertains to the fixation of rent 
as such, under a direct method or approach. 
On the contrary, the method adopted under 
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the Jaw is to arrive at the aggregate capital 
value of the building as such and elicit there- 
from the fair rent as a percentage on the total 
capital value. In the case of residential 
buildings, the statute has now fixed 9% on 
the building, land and other amenities, as the 
measure of fair rent. Tor non-residential 
buildings, it is 12%. On this broad basis, 
section 7 provides for detailed methods of 
calculation, A consideration of the scheme of 
this section as a whole, would show that fixa- 
tion of fair rent is not to be the end-result of 
-an adjudicatory process based on the realities 
of the situation, but is to be determined on 
the basis of a rule of thimb or statutory for- 
mula, In that formula would go in: (1) the 
market value of the building; (2) the cost of 
construction less depreciation; and (3) the 
value of the amenities. 





The results of valuation under all the three 
heads will have to be totalled up and the statu- 
tory percentage applied to it so as to arrive 
at the fair rent. Each, of the components, 
which goes into the final determination, is 
itself subject to certain detailed provisions. 
It is in this context that section 4 contains a 
proviso, which has a bearing on the market 
valuation of the land. The provision hegins 
by laying down that the land on which the 
building stands must be valued on the basis 
of .the market value. The proviso to the sec- 
tion lays down that the land on which the 
building stands must also cover the appur- 
tenant land upto a maximum of 50%. 





5. In other words, if the appurtenant land 
of a given building is less than 50% of the 
plinth area, only the actual area of the appur- 
tenant land will be taken into account. If or 
the contrary, the area of the appurtenant land 
is 50% or more of the plinth area, then, only 
50% of the appurtenant land shall be deem- 
ed to be the land on which the building stands 
for the purpose of evaluating the market value 
eof the land. With a provision such as this, 
it would be incorrect to introduces any idea 
based on the realities of any given factual 
situation. As I said, the whole idea of fair 
rent fixation is based on an artificial formula, 
apparently intended to serve as an easy-free 
basis for the Rent Controllers to adopt when- 
ever the matter comes before them for fixation 
of fair rent. The whole thrust of the provisions 
of section 4 would seem to me intended to 
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make the task of the Rent Controller easy, and 
not so much to arrive at the fair rent on some 
approximation to reality. In this view, there- 
fore, the argument of the tenants learned 
counsel that the land appurtenant to the build- 
ing under his occupation is a common land 
and not exclusively for his use, has no rele- 
vance to the discussion. 


G. Learned counsel for the tenant questioned 
the correctness of the figures adopted by the 
authorities below as respects the plinth area of 
the appurtenant land. According to the 
tenant, the plinth area is 1027 sq. ft., whereas 
the authorities had adopted 1050 sq. ft. It 


may well be that the date relating to the 


measurement of plinth area, as put forward by 
the tenant both before the Rent Controller and 
the appellate authority must have been based 
on some material evidence. Unfortunately, 
that evidence has not peen . produced. before 
either authority. As an authority sitting in 
revision I cannot act on the factual data now 
urged. The finding of the authorities below 
on the plinth area, which is purely one of 
fact, was come to by them on the materials 
before them. ; 


7. ‘For all the above reasons, the revision 
petition “has no merits. It is accordingly dis- 
missed. But there will be no order as to 
costs. : f 


RS Petition. dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. - i 


The Regional Director of Employees’ 
State Insurance Corporation, Madras-34 
< > Appellant* 


Ve 


Amalgamation Repco Ltd., Madras-60 
Respondent. 


Employees State Insurance Act (XXXIV of ` 
1948), sections 2 (22) and 75—“Wages’—- 
Definition—Workmen in a factory—Payments 
to workmen under incentive scheme—Night 
shift allowance paid — Scheme arrived at in 
pursuance of settlement between management 
and workmen — Payment made part of the 
contract of employment — Effect—Contribu- 
tion leviable from date of scheme. 


On a petition filed under section 75 of the 
Employees’ State Insurance Act for a declara- 
tion that payments made under the incentive 
scheme and the night-shift allowance payable 
to the factory workmen are not “wages” with- 
in the meaning’ of section 2 .(22), the trial 
Court held the two items to be wages under 
section 2 (22) and that the Insurance Cor- 
poration can recover contribution on the same. 
On appeal, a 


Held, that incentive bonus is payable in this. 
case to all workmen in pursuance of a scheme 
arrived at and in the scheme itself there is a 
clause that if there be a change in the terms 
of the scheme and having received payment 
on that basis, the payment became a part of 
the contract of employment. In. the present 
case there is no difficulty in coming to the 
conclusion that the incentive. bonus payable 
to the workmen will fall within: the definition 
of? section 2 (22) of the Employees State 
Tnsurance Act. [Para. 9.] 


With reference to the night shift allowance 
there is absolutely no difficulty inasmuch. as 
the same is payable in pursuance of the terms 
of the settlement. In view of the fact that 
the night shift allowance is payable in pursu- 
ance of the agreement -it squarely falls within - 


*A,A.Q. Nos, 152 of 1979 and 42 of 1981. 
` . + 8rd April, 1981, 
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the definition of “wages” under section 2 
(22) of the Employees State Insurance Act.. 
“4; [Para. 10.] 


Contribution under the Employees’ State 
Insurance Act is leviable under section 39 of 
the Act by which the management is liable to 
contribute on its own accord and such pay- 
ment is not made conditional on any demand 
by Employees’ State Insurance Corporation. 
Such contribution is leviable from the date of 
enforcement of the. production: incentive bonus 
scheme and from the date.of the commeénce- 
ment of payment of night shift allowance. 

[Para. 11.] 
Cases referred to:— E ` 
Regional Director, Employees State Insu- 
rance Corporation x. M. M. Rubber Co. 
(P.), Ltd., 1978 T.L.N.J. 547 ; Braithwaite 
and Co. (India) Ltd. v. The Employees 
State Insurance Corporation, (1968) 2 S:C.J. 


858: (1968) 1 S.C.R. 771: A. I. R. 1968 


S: C. 413; Employees’ State Insurance 
-Corporation, Bangalore yv, Mysore Kirloskar 
Ltd., (1975) 47 F.J.R. 434: Carborandum 
Universal’ Lid. v. Employees State Insu- 
rance Corporation; 1976 F.J.R. 361; Emplo- 
yees’ State Insurance ,Corporation v. Andhra 
Pradesh Paper Mills Ltd., (1978) 1 Lab.L. 
-J. 469: 51 F.J.R: 388: 1978 Lab.I.C. 19: 
A.I.R. 1978 A.P. 18; Regional Director, 
West Bengal, Region, Employees’ State Insu- 
rance Corporation v, Bengal Potteries Lid., 
1978 Lab.I.C. 793. 


Appeals against the order of tbe City Civil 
Court, Madras dated 19th July, 1978 in E.I. 
O.P. No. 11 of 1976. 


Miss, Radha Srinivasan, for Appellant. 
King and Partridge, for Respondent. 
The Court made the following 


Orper.—Both the, above civil miscellaneous 
appeals. arise out of the orders of the Tirst 
Additional City Civil Judge, Madras in È.I. 
©. P. No.. 11 of 1976.. E.I.O.P. No, 11 
‘of 1976. is a petition filed by Amalgamations 
Repco Ltd., Madras-60, under section 75 of 
the Employees’ State Insurance Act, 1948, for 
declaration that the payments made under the 
incentive scheme and.the night shift allow- 


“tea, snacks, etc., during night hours. 


ance payable to the workmen of the factory 


are not wages within the . meaning of sec- 
tion 2 (22) of the said Act. The case of the - 
management is as follows :— 


2. The Company pays ‘night shift allowance 
at the rate of 70 paise per shift,.as an induce- 
ment to the workers, so as to keep themselves 
awake and with a view to reimburse them for 
the expenses that they might incur by way of 
Apart 
from this, the company ‘has introduced incen- 
tive bonus to the workers for higher produc- 
tion over and above the norms set out by the 
management. The incentive bonus is paid on 
the principle that the workmen should be 
given a share in the profits of productivity. 
One of the features of the incentive bonus 
scheme is that the company has no obligation 
to provide work to workmen to enable them 
to earn incentive and the incentive scheme can 
be withdrawn at any time. The incentive 
scheme is not one of the terms of the appoint- 
ment and it has been introduced voluntarily 
by the management. The workers are not 
entitled to incentive payment as a matter of 
right, as they are expected to give optimum 
kevel of production during the normal work- 
ing hours for the basic wages and dearness 
allowance paid to them in terms of the letter 
of appointment. The company has not been 
treating the incentive payments; namely, night 
shift allowance and production incentive bonus, 
as wages for the purpose of calculating the 
Employees’ State Insurance contribution, The 
Employees’ State Insurance Corporation also 
did not treat’ the night shift allowance and 
production incentive bonus as wages till March, 
1974. - Surprisingly, on 12th September, 1974, 
the Employees’ State Insurance ‘Corporation 
wrote to the Company that, for the period 
from st- October, 1971 to 30th June, 1973, 
there were arrears to the tune of Rs. 1,001, 
towards contribution due to non-inclusion of 
the payments, made under the heads of produc- 
iion incentive bonus and night shift allowance. 
‘The case of the Employees’ State Insurance 
Corporation is that the aforesaid payments 
constitute wages. under sub-section (22) of 
section 2 of the Employees’ State Insurance 
Ad and on that basis the company was asked’ 
te submit revised returns. The com- . 
pany sent a reply on 17th October, 1974, . 
pointing out the reasons as to why. the incen- 
tive bonus and night shift allowance would not 
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constitute wages within the meaning of the 
abovesaid Act. The Employees’ State Insu- 
“ rance Corporation, by its letter, dated 12th 
December, 1974, reiterated its stand that the 
incentive bonus would be wages. The com- 
pany also once again conveyed to the Emplo- 
yees’ State Insurance Corporation, by its letter, 
dated 18th July, 1975, that both the abovesaid 
payments will not come under the definition 
of ‘wages’ as per section 2 (22) of the Emplo- 
yees’ State Insurance Act. The Employees’ 
State Insurance Corporation refused to accept 
the explanation of the company and by its 
notice, dated 18th. September, 1975, deter- 
mined the arrears of Employees State Insu- 
rance contribution treating the abovesaid pay- 
ments as wages which resulted in the filing of 
E.I.0.P. No. 11 of 1976 on the file of the 
City Civil Court, Madras, by the company. 
The learned First Additional City Civil Judge 
after considering the pleadings of the both 
sides framed following issues:— 


1. Whether the incentive payments|night 
shift allowance fall under the definition of 
wages under section 2 (22) of the Act? 


2. Whether contributions are payable on 
incentive payment|night shift allowance? 


3. To what relief are the parties entitled? 


The learned Tirst Additional City Civil Judge, 
after considering the definition of wages under 
section 2 (22) of the Employees’ State Insu- 
rance Act, and after taking into consideration 
the terms of the agreement between the com- 
pany and workers relating to the payment of 
night shift allowance and incentive bonus and 
also after considering the decided cases under 
the Employees’ State Insurance Act, which are 
referred to in the judgment; came to the con- 
clusion that the night shift allowance and the 
incentive production bonus paid by the com- 
pany to the workers are wages as defined 
under section 2 (22) of the Employees’ State 
Insurance Act, and that the Employees’ State 
Insurance Corporation is entitled to recover 
contribution on the same. However, the 
learned Tirst Additional City Civil Judge 
decided that the Corporation is not entitled to 
recover contribution for the period prior to 
the letter Exhibit P-3, dated 12th February, 
1976 by the company. 


3. The Employees’ State Insurance Corpora- 
tion filed the C.M.A. No. 152 of 1979 chal- 
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lenging the orders of the lower Court holding 
that the Employees’ State Insurance Corpora- 
tion is not entitled to recover contribution for 
the period prior to the receipt of Exhibit P-3, 
vig., dated 12th February, 1976. The com- 
pany filed the Civil Miscellaneous Appeal 
No. 42 of 1981 against the finding of the 
lower Court that the payment made by way 
of night shift allowance and incentive bonus ` 
constitute wages within the-meaning of sec- 
tion 2 (22) of the Employees’ State Insu- 
rance Act, and in respect of which the Emplo- 
yees’ State Insurance contribution is payable 
Both the abovesaid appeals were heard toge- 
ther at the request of both the parties, 


4. The points for determination in both the 
appeals are as follows :— 


1. Whether the night shift allowance and 
the incentive bonus paid by the company 
to the workmen are wages paid to workmen 
as defined under section 2 (22) of the 
Employees’ State Insurance Act? 


2. In any event, whether such contribu- 
tion can be levied prior to Exhibit P-3, 
dated 12th February, 1976, by which the 
Employees’ State Insurance Corporation 
intimated its decision that the night shift 
allowance and the incentive bonus ‘are 
wages as per section 2 (22) of the Emplo- 
yees’ State Insurance Act. 


5. Firstly, we will have to examine the defini- 
tion of wages in the Employees’ State Insu- 
rance Act, 1948, in order to ascertain whether 
the abovesaid payments will come within the 
definition of wages in the above said Act. 
Section 2 (22) of the Employees’ State Insu- 
rance Act, 1948, defines wages, as follows :— 


“2 (22) means all remuneration paid. or 
payable in cash to an employee, if the terms 
of the contract of employment, express or 
implied, were fulfilled and includes any pay- 
ment to an employee in respect of any 
period of authorised leave, lock out, strike 
which is not illegal or lay off and other 
additional remuneration, if any, paid at inter- 
vals not exceeding two months, but does 
not include— 


(a) any contribution paid by the employer 
to any pension fund or provident fund, or 
under this Act; 6 


(b) any travelling allowance or the value of 
any travelling concession ; 
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(c) any sum paid to the person employed 
to defray special expenses entailed on him 
by the nature of his employment; or 


(d) any gratuity payable on discharge ;” 


According to the definition the term ‘wages’ 
will comprise of (1) all payments paid or 
payable to an employee according to the terms 
of employment, express or implied; (2) the 
payments made to an employee in respect of 
the leave period, the periods covered by lock- 
out and strike which is not illegal and the lay- 
off period; and (3) any other additional 
remuneration, if any, paid at intervals not 
exreeding two months including the payments 
set out in sub-sections (a) to (d) of section 
2 (22) of the Employees’ State Insurance Act. 
The case of the Employees’ State Insurance 
Corporation is that the night shift allowance 
and incentive bonus fall within the third limb 
of section 2 (22) and as such the amount to 
wages payable to the workmen in respect of 
which Employees’ State Insurance contribution 
is leviable under section 39 of the above said 
Act. ‘According to the management the in- 
centives bonus cannot be termed as wages for 
the following reasons— 


“J, The incentive bonus is not a remunera- 
tion regularly payable but only paid if and 
when certain imporved levels of perfor- 
mance is achieved and consequently it would 
not amount to ‘wages ; 


2. The fixation of levels of performance 
‘is entirely at the discretion of the manage- 
tment and consequently the payment was 
entirely at the discretion of the manage- 
ment and would not therefore, constitute 
“wages’ under the Act; 


3. The workmen have no absolute right 
to the payment of incentive bonus uncondi- 
‘tionally ; 


4, The very nature of the incentive bonus 
is based on increased production, and it was 
under the absolute control of the employer 
who may withhold or limit such additional 
‘production and in fact the employer had 
‘often done so in the past; 


5. The incentive bonus is not a regular or 
‘invariable part of the remuneration. claim- 
‘able by the employees and therefore, it 
“would not constitute wages ; 


omMit—17 
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6. The incentive bonus does not partake of 
the same character as ‘wages’ in the first 
part of section 2 (22) of the Act, and hence 
it cannot be called additional payment envi- 
saged in the last limb of section 2 (22).” 


6. The contentions of the management will 
have to be examined with reference to the 
terms of the scheme providing for incentive 
bonus. The incentive bonus schemé was 
brought about as a result of bilateral agree- 
ment entered into between the management 
and the workers, which is marked as Exhibit 
R-2. ‘Clause 1 of Exhibit R-2 runs as fol- 
lows :— 


“The incentive payment is payable to all 
direct workmen. All indirect workmen, 
namely, workmen working in raw material, 
stores, tool room, inspection, finished pro- 
duct, stores, maintenance (both electrical and 
mechanical) sections will be paid 60% of 
the incentive payment paid to direct work- 
men. All supervisory staff will be paid 
75% of the insentive payment paid to the 
direct workmen. Ali other staff members 
will be paid 60% of the incentive payment 
paid to the direct workmen.” 


Clause 6 of Exhibit R-2 runs as follows :-— 


“Tt is agreed that should there be a change 
in the methods of production or addition to 
the plant and equipment, the incentive 
scheme will be modified suitably in con- 
sultation with the Unions.” 


Clause 7 of Exhibit R-2 runs as follows :-— 


“The incentive payment becomes payable 
only when the workmen who are eligible for 
this payment achieve the outputs indicated 
in’ Schedule B-1.” 


Thus it is seen that certain turnover is fixed 
for workmen as per Schedule B-1. Ony work- 
man who turns out more work over and above 
the norms fixed as per Schedule B-1 becomes 
entitled to the payment of incentive bonus. 
Such incentive bonus is payable to all direct 
workmen as well as indirect workmen at the 
rates mentioned in clause 1 of Exhibit R-2. 
Similarly, the night shift allowance is payable 
as per terms of the settlement arrived at 
between the management and the workmen on 
15th November, 1973. Clause 6 of the ex- 
tract of the memorandum of settlement, dated 
15th November, 1973, reads as follows :— 


130 


“Tt was agreed to revise the existing night 
shift allowance from 40. paise to 50 paise 
from 70 paise to 75 paise.” 


The case of the management is that the night 
shift allowance is paid to the workmen only 
with a view to provide them with tea or snacks 
during nights so as to enable them to keep 
awake and as such the said payment will not 
come within the definition of wages und:: sec- 
tion 2 (22) ot the abovesaid Act. 


7. We will have to examine whether the 
above-said two payments will fall within any 
one of the three limbs of section 2 (22). in 
the case reported in Regional Director, Em- 
ployees’ State Insurance Corporation, T amil 
Nadu, Madras v. M. M. Rubber Co. (P.) 
Ltd., Madras-2+, the question arose whether 
the production bonus paid to the workmen will 
fall within the definition of wages under sec- 
tion 2 (22). In that case, there was an 
agreement between the management and the 
workers by which the production bonus was 
made payable. The bonus scheme is based on 
the total number of ‘cures’ produced ‘free of 
defects over the minimum ‘cures’ fixed for each 
‘box’. The minimum ‘cure’ fixed for each 
‘box’ would not earn any production bonus, 
but when the production exceeds the minimum 
cures, production bonus was payable. If the 
production was less than the minimum pres- 
cribed for any reason whatsoever, no produc- 
tion bonus would be payable. Production 
scheduling was entirely at the discretion of the 
management. Similar argument as in this 
case was advanced in that case, viz., that -the 
production scheduling was entirely at the dis- 
cretion of the management and if the produc- 
tion is so scheduled as not to make the work- 
man eligible for the payment then it would. be 
a case of unilateral withdrawal of the payment 
of such a bonus. This argument was not.ac- 
cepted since even in case of such rescheduling 
ef production, so long as" the employee, is in 
a position to earn the bonus, the amount will 
fall within the scope of section 2 (22) of the 
above said Act. © ~ a 


3. tn the case reported in Braithwaite and 
Co.. (India) Ltd. v. The Employees State 
Insurance Corporation®, it has been held that 


ina x pr gubah, 


1. (1978) T.L.N.J. 547. a 
2. (1968) 1S.C.R. 771: (1968) 2 S.C. 
J. 858: A.I.R. 1968 S.C. 413. 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


the remuneration paid to an employee can be 
covered by the definition of wages if it is 
payable under a clause of the contract of em- 
ployment. In the case reported in Employees 
State Insurance Corporation, Bangalore v. 
Mysore Kirlosker Ltd., Harihar’, a Bench of 
the Karnataka High Court held that the in- 
centive payments made voluntarily by an em- 
ployer which he has a right to withdraw and 
revise and which is not paid or payable under 
any term of employment, express or implied, 
are not ‘wages’ and the employer is not liable 
to make contribution under the Act in respect 
of those payments. In the case reported in 
Carborandum Universal Ltd. v. Employees 
State Insurance Corporation, Trichur?, a Bench 
of the Karnataka High Court held that every- 
thing that is paid in cash to employees by an 
employer may not be remuneration. There 
may be cash payments which the employees 
may not be entitled to insist upon. Just as 
there is an obligation on the employer to pay, 
there must be a right in the employees to 
demand as of right; then only it would become 
remuneration payable. That is, it must be 


payable under the contract of employment. 


When an employer makes payment as a result 
of a settlement binding on both the parties, 
necessarily the terms of the settlement become 
terms of the contract of employment between 
the parties. “If payment is made under a 
scheme under which it is open to the employer 
to withdraw it, alter, vary or modify it with- 
out reference to the employees and without | 
their consent or without any binding settlement, 
it is a payment for which the assent is unila- | 
teral and, therefore, cannot be said to be pay- | 
ment madé in accordance with the terms off 
the employment. Where, therefore, an em- 
ployer made incentive bonus payments to his 
employees by reason of a settlement binding 
upon both the parties, since such payments 
could not be varied unilaterally by the em- 
ployer without recourse to proceedings war- 
ranted by law and the employees also got their |: 
payments as of right, such payments are ‘wages’ |, 
as defined in section 2 (22) of the Employees | 
State’ Insurance Act, 1948. In- the-case re- j} 
ported in Employees State Insurance Corpora- 





aot 





ee 





1. 1975 F.J.R. 434. 
2. 1976 F.J.R. 361. 


TI] REGL. DIRECTOR, E.S.I. CO2PN. 2. 


tion, Hyderabad y. Andhra Pradesh Paper 
Mills Lid. and others', a Full Bench of the 
Andhra Pradesh High Court held that the 
incentive bonus and the productive bonus to 
fit into the definition of wages of the scheme 
under which it is paid must be examined and 
it must be ascertained whether the bonus paid 
under the scheme is part of the terms of the 
contract of employment or whether it is an 
additional remuneration within the meaning of 
the third part of section 2 (22) of the Act. 
If it does not fall either in the category of 
Part I or Part III, then only it can be said 
not to be wages and hence only then contribu- 
tion will not be payable on the amount of bonus 
paid by the employer in such a scheme. If 
the bonus is paid at the discretion of the em- 
ployer and can be withdrawn by him at any 
time, then also it would not be ‘wages’. 


9, Bearing in mind the principles laid down 
in the above decisions we will have to exa- 
mine the facts of the present case to see whe- 
ther the incentive bonus and the night shift 
allowance in the present case will amount to 
‘wages’ as defined in section 2 (22) of the 
Employees’ State Insurance Act. From the 
facis of this case, the following are evident :— 
|The incentive bonus is payable in this case to 
all workmen in pursuance of a scheme arrived 
at and in the scheme itself there is a clause 
that if there be a change in the terms of the 
scheme and having received payments on that 
basis, the payment became a part of the con- 
trast of employment. On behalf of the 
management a Bench decision of the Calcutta 
High Court reported in Regional Director, 
West Bengal Region Employees’ State Insur- 
.ance Corporation and others v. Bengal Pot- 
teries Lid.?, was cited in support of the pro- 
position that the incentive bonus will not 
amount to wages under section 2 (22) of the 
aforesaid Act. The facts of that case are 
-entirely different from the facts of this case. 
_ In extracting the term, under which the in- 
centive bonus was payable in that case it is 
stated that the management has the right to 
-withdraw the scheme and substitute any alter- 
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native scheme. In the present case, no such 
right is available to the management and they 
are bound by the agreement in pursuance of 
which the incentive bonus scheme was intro- 
duced. Hence the principle laid down in the 
above-said decision of the Division Bench of 
the Calcutta High Court cannot be applied to 
the facts of this case. Considering the entire 
circumstances there is no difficulty in coming 
to the conclusion that the incentive bonus pay- 
able to the workmen will fall within the defi- 
nition of section 2 (22) of the Employees 
State Insurance Act. ! 


10. With reference to the night shift allow- 
ance there is absolutely no difficulty inasmuch 
as the same is payable in pursuance of the} 
terms of the settlement, dated 15th Novem- | 
ber, 1973, between the management and 1 
workmen. As per clause 6 of the settlement 
it was agreed between the management and 
the workmen that the existing night shift 
allowance should be enhanced. as mentioned in 
the terms of settlement. In view of the fact 
that the night shift allowance is payable in 
pursuance of the agreement it squarely falls 
within the definition of ‘wages’ under section 
2 (22) of the Employees State Insurance Act. 


11. The Court below held that for the in- 
centive bonus and night-shift allowance paid 
prior to Exhibit P-3, the Employees State 
Insurance Corporation is not entitled to reco- 
ver contribution. Exhibit P-3, is a letter, 
dated 12th February, 1976, by the State Insur- 
ance Corporation to the management demand- 
ing payment of Employees’ State Insurance 
contribution. Contribution under the Emplo- 
yees’ State Insurance is leviable under section 
39 of the Act by which the management is 
liable to contribute on its own accord, and such 
payment is not made conditional on any de- 
mand by the Employees’ State Insurance ‘Cor- 
poration. Hence the view taken by the lower 
Court that the contribution is leviable only 
from the date of demand is not correct. Such 
contribution is leviable from the date of en- 
forcement of the production incentive bonus 
scheme and from the date of commencement 
of the payment of night shift allowance. In 
view of the above discussion C.M.A. No. 
152 of 1979 is allowed and C.M.A. No. 42 
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of 1981 is dismissed. However, there will be 

no order as to costs. 
R.S. C.M.A. No. 152 of 
1979 allowed and 
C.M.A. No. 42 of 1981 
dismissed . 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Swamikkannu, J. 


Muthuswami Udayar Petitioner* 


v. 


Saminatha Udayar and others 
Respondents. 


Limitation Act (XXXVI of 1963), Article 
136—Judgment in second appeal delivered on 
14th September, 1966—Certified copy of de- 
cree, dated 14th September, 1966—Signature 
of the Officer who signed decree bearing the 
date 29th October, 1966—Execution of decree 
— Date of computation of the period of limita- 
ticn—Date fixed at the top of the decree alone 
to be taken into consideration. 


On the question whether in computing limi- 
tation for an application for execution of a 
decree the date found at the top of the certi- 
fied copy in its preamble portion or the date 
on which the Court officer signed the decree 
should be considered, 


Held: It is only the date that is found at 
the top of the decree in the preamble portion, 
i.e., 14th September, 1966, in the instant case, 
that ought to be taken into consideration in 
computing the period of limitation and not 
the date appearing at the end of the decree, 
namely, 29th October, 1966, when the decree 
was signed by the officer of the Court. 


[Para. 5.] 


Cases referred to:— 


Lalchand Ramchand v. Kanhaialal Rambha- 
rose, A.I.R. 1961 M.P. 223; Nalini Kanta 
v. Kamareddi, A.I.R. 1933 Cal. 239; Anant 
Ram v. Basdeo Sahai, A.I.R. 1957 All. 114; 
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Gopalakrishna v. Brosayya, 1.L.R. (1955). 
Mad. 498; Ramachandra Deo v. Bhalw Pat- 
naik, I.L.R. (1950) Cut. 253 (E.B.); 
Venkataraya Goundan v. Mallappa Goundan,, 
(1946) 1 M.L.J. 163: 59 L.W. 145: A.I. 
R. 1946 Mad. 348. 


Petition under section 115 of Act V of 1908,. 
praying the High Court to revise the order of 
the Court of the Principal District Munsif, 
Ariyalur, dated 29th August, 1979 and passed 
in E.P. No. 170 of 1979 in O.S. No. 444 
of 1959. 


P. S. Srisailam, for Petitioner. 
C. Selvarajan, for 1st Respondent. 


The Court made the following 


Orprer.—This is a petition filed by the plain- 
tiff (decree-holder) against the order passed 
in E.P. No. 170 of 1979 in O.S. No. 444 
of 1959 on the file. of the Court of the District 
Munsif of Ariyalur, dated 29th August, 1979. 
The learned District Munsif dismissed the exe- 
cution petition which was filed under Order 21, 
rules 11, 54 and 66 of the Code of Civil Proce- 
dure for execution of the decree by attachment 
and sale of the immovables of the first judg- 
ment-debtor for the realisation of past and 
future mesne profits. The judgment in the 
second appeal (Natesa Udayar v. Muthuswami 
Udayar, Swamintha Udayar', on the file of the 
High Court, Madras), was passed on 14th 
September, 1966. The certified copy of the 
decree in the second appeal also bore the date 
14th September, 1966, on top of the decree im 
the preamble portion. However, the date as 
against the designation of the officer of the 
High Court, viz., the Deputy Registrar, Ap- 
pellate Side, who signed the decree after it 
was prepared, appeared to be 29th October, 
1966. On the basis of the date appearing as 
29th October, 1966 as against the designation 
of the officer who signed the decree, it is con- 
fended by Mr. Srisailam, learned counsel for - 
the revision petitioner, that though in the pre- 
amble portion the decree bears the date 14th 
September, 1966, yet, as the decree bears the 
daie of 29th October, 1966 at the end on which 
date it was signed by the officer, the period of 
limitation for execution of the decree should be 
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computed as from the date 29th October, 1966, 
namely the date on which the decree was pre- 
pared and signed and, as such, the revision 
petitioner is entitled to have the decree exe- 
cuted within twelve years from 29th Octo- 
ber, 1966, as contemplated by Article 136 
of the Limitation Act, 1963, (correspond- 
ing to Article 182 of the Limitation Act, 
1908). The lower Court in its order under 
revision, had held that the period between the 
date of the judgment, viz., 14th September, 
1966 and the date on which the decree is seen 
to have been signed, viz., 29th October, 1966, 
cannot be excluded under section 12 (2) of 
the Limitation Act and the same has no appli- 
cation as per the decision in Lalchand Ram- 
chand v. Kanhaialal Rambharose’, and, as 
such, as per rule 118 of the Civil Rules of 
Practice, the decree can be enforced forthwith, 
even if the costs.are not ascertained by the 
High Court, when exercising its original juris- 
diction and, inasmuch as the execution peti- 
tion is not for costs only, the time as stated 
by the learned counsel for the petitioner can- 
not be excluded and that as per Article 136 
of the Limitation Act, 1963, the execution 
petition had to be filed within twelve years, 
from the date of the decree, i.e., 14th Septem- 
ber, 1966 as the decree became executable as 
from that date, and not 29th October, 1966. 
because the judgment in the second appeal 
was passed on 14th September, 1966, itself, 
and though the decree bore the date 29th 
October, 1966, as its'end as against the desig- 
nation of the officer, who signed the decree, 
the execution petition had to be construed as 
one filed beyond the period of limitation of 
twelve years. In other words, the lower Court 
held that the execution petition was barred by 
limitation when it was filed, by virtue of Arti- 
cle 136 of the Limitation ‘Act, 1963. On this 
view, the lower Court dismissed the execution 
petition and hence the plaintiff (decree-holder) 
has come forward with this civil revision peti- 
tion assailing the said order of the lower Court. 


2. The contention of learned counsel for the 
revision petitioner is that the lower Court 
ought to have held that the revision petitioner 
should not be made to suffer or be penalised for 
the act of the Court in giving a date to the 
decree -different from that of the judgment in 
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the second appeal. In support of this con- 
tention, Mr. Srisailam refers to the decision 
in Nalini Kanta v. Kamaraddi, and the deci- 
sion in Anant Ram v. Basdeo Sahai?. He 
also refers to the passage in pages 73 and 74 
of Broom’s Legal Maxims (1939 Edition) in 
this connection. The legal maxim referred 
to by learned’ counsel is, ‘actus curiae neminem 
gravabit’ (an act of the Court shall prejudice 
noman). The relevant passage on the maxim 
runs as follows :— 


“ “This maxim ‘is founded upon justice and 
good sense; and affords a safe and certain 
guide for the administrative of the law. In 
virtue of it, where a case stands over for 
argument on account of the multiplicity of 
business in the Court, or for judgment from 
the intricacy of the question, the party ought_ 
not to be prejudiced by that delay but should 
be allowed to enter up his judgment retros- 
pectively to meet the justice of the case; and 
therefore, if one party to an action die during 
a curia advisari vidt, judgment may be en- 
tered nunc pro tunc, for the delay is the 
act of the Court, for which neither party 
should suffer. 


Tn a case involving issues both of law and 
fact, the issues of fact were tried in August, 
1843, a verdict was found for the. plaintiff, 
and a request for, a new trial was discharged 
in Trinity Term 1844, in the same terms the 
domurrers were set down in the special 
paper, but did not come on for argument 
until May, 1945, when judgment was given 
upon them for the plaintiff. The plaintiff, 
having died in March, 1845, the Court made 
absolute a rule to enter judgment as of 
Trinity Term 1844. It may be here men- 
.tioned that the power of the Court to enter 
judgment nunc pro tunc does not depend 
upon statute. It is a power at common 
Jaw, and, in accordance with the ancient 
practice of the Court, is adopted in order 
to prevent prejudice to a suit or from 
delay occasioned by the act of the Court. 


Where, however, the delay is not attributable 
to the act of the Court, the above maxim 
does not apply. 
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And in one case statute has created a possi- 
bility of prejudice by delay of the Court. 
If a receiving order is made against the 
defendant in an action of tort before final 
judgment, even though a verdict for dama- 
ges has already been returned by the jury, 
the plaintiff cannot prove for the damages 
in the ensuing bankruptcy of the defendant. 


The preceding examples will probably be 
sufficient to illustrate the general doctrine, 
which is equally founded on common sense 
and on authority, that the act of a Court 
of law shall prejudice no man; and in con- 
. formity with this doctrine, it has been 
observed, that, as long as there remains a 
necessity in any stage of the proceedings in 
an action, for an appeal to the authority of 
the Court, or any occasion to call upon it 
to exercise its jurisdiction, the Court has, 
even if there has been some express arrange- 
. ment between the parties, an undoubted 
right, and is, moreover, bound to interfere, 
if it perceives that its own process or juris- 
diction is about to be used for purposes 
which are not consistent with justice.” 


3. On the other hand, learned counsel for 
the respondent submits that the decision in 
Gopalakrishna v. Brosayya*, is applicable to 
the facts of this case, and as such, the rafio 
decidendi in that decision will have to guide 
this Court in disposing of this revision peti- 
tion. 


4. The point that arises for consideration in 
this revision petition is whether it is the date 
uiz., 14th September, 1966, that is found on 
the decree at the commencement, in the pream- 
ble portion, below the name of the Court that 
passed the decree in the second appeal, or it 
is the date viz., 29th October, 1966, that is 
found at the bottom of the decree as against 
the designation of the officer of the High 
Court who signed the decree after it was pre- 
pared, that has to be taken into consideration 
in computing of the period of limitation for 
execution. 


5. It is needless to say that it is only the 
date that is found at the tope of the decree 
in the preamble portion, i.e., 14th Septem- 
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ber, 1966, that ought to be taken into consi- 
deration in computing the period of limitation, 
and not the date that appears at the end of 
the decree, viz., 29th October, 1966, when the 
decree was signed by the officer of the Court. 
In this regard, this Court is of the view that 
the decision in Gopalakrishna v. Brosayya’, 
has to be applied to the facts of this case. 
The observation of Venkatarama Ayyar, J., in 
the said decision relating to the point in con- 
troversy, can be usefully referred to. The 
passage runs as follows :— 


“Having regard to this rule (rule 7 of 
Order 20 of the Code of Civil Procedure, 
1908) it has been held that limitation runs 
from the date of the judgment which is 
the date which the decree should bear and 
not later when the decree is actually pre- 
pared and signed........ 


In Ramachandra Deo v. Bhalu Patnaik?, it 
was held by a Full Bench of the Orissa 
High Court that the phrase ‘date of decree’ 
in Article 182 (of' the Limitation Act of 
1908) should be construed with reference 
tn Order 20, rule 7 of the Code of Civil 
Procedure as the date when the judgment is 
pronounced and not the date when the decree 
is actually drawn up and signed........ tee 


The Division Bench of the Madras High Court 
in Gopalakrishna v. Brosayya’, also cited ano- 
ther decision in Venkataraya Goundan v. 

Mallappa Goundan®,‘in which it had been 
observed that the adjudication became ripe 
for execution on the date of the judgment, 
in that the respective rights of the parties 
had been adjudicated and decided on and 
it was only the formalities to be observed in 
drafting the decree that had to be yet carried, 
out. : i 


6. Nalini Kanta v, Kamaraddi*, already re- 
ferred to, would not be applicable to this case 
because, in that case, a decree was by mis- 
take dated 16th February, 1929, whereas the 
date of the decision was actually 11th Febru- 
ary, 1929. The decree-holder took a certi- 
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fied copy of that portion of the summons 
books which contained the formal decree and 
was therefore led to believe that the decree 
was passed on 16th February, 1929. His 
application for execution was filed on 15th 
February, 1932. In those circumstances, it 
was held that although the Court had no 
power to extend the time of limitation, yet in 
the interests of justice the decree ought to be 
regarded as having been passed on 16th 
February, 1929, -on the principle of “actus 
curiae nominem gravabit” (the act of Court 
shall prejudice no man). In the instant case, 
therefore the contention of the revision peti- 
tioner’s counsel that it is the date 29th Octo- 
ber, 1966, when the decree was prepared and 
signed that has to be taken into consideration 
for computing the period of limitation for 
execution, is untenable and unsustainable. 


“The decision in Anant Ramv. Basdeo 
Sahai’, .also cannot come to the rescue of the 
revision petitioner because, in the said deci- 
sion, the order for preparation of final decree 
was passed on 8th July, 1937, and the final 
decree was actually prepared and signed as 
on 23rd July, 1937, and the date of the decree, 
according to the decree itself, was 23rd July, 
1937, and the first execution application filed 
on 17th July, 1940, was held to be within 
time. It was also held in that case that 
Order 20, rule 7, Civil Procedure Code (V of 
1908), provided that date should be given to 
the decree and it did not provide that if a 
different date was given in the decree it 
should be ignored, and parties or Court should 
always go to the judgment to find out what 
the date of decree’ should be. It was also 
observed in that decision that Order 20, rule 7, 
Civil Procedure Code, did not apply to a case 
where a preliminary and final decree were 
‘contemplated and that the order for prepara- 
tion of a final decree was not a judgment as 
it did not adjudicate upon the rights of the 
parties. The Allahabad High Court observed 
as follows :— 


“The period for filing an application for 
execution begins to run from the date of 
_ the decree in view of the provisions of 
Article 182 of the 1st Schedule to the 
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Limitation Act of 1908. The date of 
decree, according to the decree itself, is 23rd 
July, 1937 and therefore the first execution 
application filed on 17th July, 1940, was 
within time irrespective of the question whe- 
ther the decree-holder had been misled or 
not about the date of the decree on the sup- 
position that the date of the decree should 
have been 8th July, 1938, on which date the 
order of the preparation of the final decree 
was passed. 


The contention for the appellant is that as 
Order 20, rule 7, Civil Procedure Code, 
provides that the decree shall bear the date 
on which the judgment was pronounced, the 
date of decree should be taken to be the 
date of judgment and not the date which 
the decree happens to bear erroneously, 
Order 20, rule 7 just provides that date be 
given to the decree. It does not provide 
that if a different date is given in the decree, 
then that date should be ignored and the 
parties or ‘Court should always go to the 
judgment to find out what the date of the 
decree should be and must be held to be. 
Tf the decree bears a wrong date, that date 
should be the date for purposes of constru- 
ing Article 182 of the First Schedule, Timi- 
tation Act. 


Ii further appears to us that Order 20, 
rule 7, Civil Procedure Code, does not ap- 
ply to the present case. The order for the 
preparation of a final decree is not a judg- 
ment. Tt does not adjudicate upon the 
rights of the parties. The rights of the 
decree-holder, in case the judgment-debtor 
makes defaults in making payments, are 
decided and laid down in the preliminary 
decree. What the Court has to decide some- 
times after presentation of an application 
for the preparation of the final decree is 
the objection of the judgment-debtor, if any, 
about some alleged payment to the decree- 
holder. 


That is not the decision on any question of 
rights of the parties in the suit. Jt is a 
decision of an objection on a point not 
arising in the original suit itself but arising 
within the terms of the preliminary decree. 
It is in view of some such distinction, it 
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appears, that the forms for the preparation 
of the final decree for sale and some other 
final decrees under Order 34, Civil Proce- 
dure Code, , given in Appendix D do not 
start in the same way in which forms in 
other decrees in original suits start or even 
the form 7-F for the preparation of a final 
decree, on payment of the money starts.” 


8. In the instant case, the lower Court had 
taken into consideration the date of the judg- 
ment rendered by this Court in Second Appeal 
No. 1772 of 1962, namely 14th September, 
1966, and had computed the period of limita- 
tion and had held that the execution petition 
filed before it was barred by limitation as per 
Article 136 of the Limitation Act, 1963. In 
arriving at the said conclusion, the lower 
Court has not committed any error of law or 
any error in the exercise of jurisdiction, for 
this Court to interfere with its order which is 
under revision. There are no merits in the 
civil revision petition and it is dismissed. But, 
in the circumstances, there will be no order 
as to costs. 


RS. 


Petition dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
Present :—S. Mohan, J. 


K. Thivyaraj Petitioner* 


U, 


The Chief Secretary, Government of 
Pondicherry, Pondicherry and another 
: Respondents. 


Pondicherry Police Subordinate Services 
(Discipline and Appeal) Rules (1958) — 
Constitution of India (1950), Article 226— 
Disciplinary, proceedings—Petitioner, a Head 
Constable working as Wireless operator attach- 
ed to Police Radio Station—Deputed to do 
bandobust duty — Petitioner’s complaint about 
his wireless set not working properly—Radio 
Supervisor requesting petitioner to report to 
receive a new set—Petitioner’s failure to re- 
port—Neglect to obey  instruction—Discipli- 
nary proceeding taken—Authorities imposing 
penalty—Rank of petitioner reduced—Appeal 
by petitioner dismissed — Writ of certiorari 
sought to quash the order—Order, of the Dis- 
ciplinary Authorities upheld — Petitioner's 
attitude held to be “un-co-operative’’ . 


The petitioner, a police Head Constable work- 
ing as Wireless Operator attached to the 
Pondicherry Police Radio Station was asked 
(inspector Niaz) on 15th 
April, 1973, to report for .bandobust duty at 
3 p.m. on the 16th in connection with the 
visit of a VVIP. However, after a rehearsal 
on the 15th in that connection, the petitioner 
reported to the [Radio Supervisor that the 
wireless pack set was not working properly. 
The Radio Supervisor requested the petitioner 
to report at 9 a.m. on the 16th at the Police 
Radio Station to receive the set and instruc- 
tions as to how to operate the set. The peti- 
tioner was alleged to have used abusive words 
and he failed to report on the 16th as re- 
quired during the visit of the VVIP. Dis- 
ciplinary proceedings were taken ultimately 
resulting in the reduction of the rank of the 
petitioner to that of a Constable. The peti- 
tioner moved the High Court for issue of a 
writ of certiorari to quash the order. 


*W.P. No. 50 of, 1979. |. 
; 4th. March, 1982. 
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Held: Though the petitioner’s attitude might 
be said to be ‘very un-co-operative”’ (as was 
held by Lord Denning M.R. in Edwards v. 
Sogel, (1970) 2 All E.R. 689 to 694), in view 
-of his having been specifically told by Inspec- 
tor Niaz under whose direct control the peti- 
tioner was during the relevant time, yet, while 
-exercising the extraordinary writ jurisdiction, 
the Court has no option in the circumstances 
-of the case but to dismiss the writ petition. 
[Para. 11.] 


‘Case referred to:— 


Edwards v. Sogat (Society of Graphical and 
Allied Trades), (1970) 3 All E.R. 689. 


Petition under Article 226 of the Constitution 
-of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
“with, the High Court will be pleased to issue 
:a writ of certiorari calling for the records con- 
nected with the order - passed No. 15-6-77, 
Home, dated 10th October, 1977, on the file 
-of the Ist respondent herein, confirming the 
-order passed in No, 7621|76|DE|A4|12, dated 
15th March, 1977, on the file of the 2nd res- 
-pondent herein and quash the same. 


T. Chengalvarayan, for Petitioner. 


.S. Govindaswami, Government Pleader for 
Pondicherry, for Respondents. 


‘The Court made the following 


‘Orper.—The petitioner was working as a 
Wireless Operator (Head Constable), Police 
Radio Station, Pondicherry. While he was 
so serving as Wireless Operator he was de- 
‘puted for bandobust duty in connection with 
‘a Very Very Important Persons visit on 
15|16th April, 1976. On 15th April, 1976, 
.after rehearsal in connection with the VVIP 
visit, he reported that his wireless L.V.M. 208 
Man pack set was not working properly and 
-on report about the same, the Radio Supervi- 
sor one Murugesan, Police Radio Branch, 
Pondicherry requested him to report at 
-09-00 hours on 16th April, 1976, at the Police 
Radio Station to receive the set and instruc- 
tions as to how to operate the set. He failed 
to report at 09-00 hours on 16th April, 1976, 
as required and thus neglected to obey the 
-duty instructions by absenting himself without 
reporting for duty. When he was enquired 
about his absence to receive instructions dur- 
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ing the visit of VVIP, the petitioner appear- 
ed in the O. R. of the Commandant, PAP 
on 19th April, 1976, and stated that he 
woaid give preference to domestic work 
rather than official duty and further stated that 
be was prepared to resign from the post and 
thus misbehaved with his immediate superior. 


2. The disciplinary authority on coming to 
know about the incident by order, dated 23rd 
April, 1976, in his proceedings No. 7021|76] 
DEJA4J12 ordered a departmental enquiry. 
Accordingly the authority has initiated. disci- 
plinary proceedings and framed charges against 
the petitioner for gross neglect of duty and 
indiscipline, for having absented himself with- 
out reporting for duty on 16th April, 1976. 
at 09-00 hours during the visit of VVIP and 
for miscondut and misbehaviour towards his 
superior on 19th April, 1976. The discipli- 
nary authority caused the charge and sum- 
mary of the misconduct served on the peti- 
tioner on Ist May, 1976, and the petitioner 
has also perused and has also taken the copies 
of the documents mentioned in the charge 
and summary of misconduct. i 


3. The Enquiry Officer conducted the en- 
quiry and provided due opportunity to the 
petitioner. The petitioner, after cross-exa- 
mining all the prosecution witnesses, furnished 
a list of witnesses to be examined on his side 
and accordingly he was allowed to examine 
the witnesses cited by him. Meanwhile, the 
petitioner made representation to the effect 
that some of the witnesses, namely, the Ins- 
pector of Police Thiru. Niaz and P.C. 422 
Mazhino Nagappan had to speak about the 
fact that his set was not working on 15th 
April, 1976. Since there was no dispute as 
to the fact that the set was not working pro- 
periy the enquiry authority was of the view. 
that these witnesses who had to come all along 
from Karaikal to speak about the functioning 
of the set may be dispensed with. 


4. After examining the defence witnesses, 
the petitioner appeared to have made a com- 
plaint that his request to examine Inspector 
Niaz _ was rejected. Consequently, the 
Enquiry Officer was again directed to re- 
examine P.W. 1 Murugesan, Radio Supervi- 
sor, P.W.D. Thiru R. Krishnaraj, Comman- 
dant, PAP and Inspector Thiru Niaz and 
accordingly, the Enquiry Officer examined 
those witnesses as desired by the petitioner. 
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5, After examining those witnesses as desir- 
ed by the petitioner, the Enquiry Officer con- 
cluded the enquiry and after considering 

the materials, evidence on record and explana- 
tions given by the parties, came to the conclu- 
sion that the charges framed against the peti- 
tioner were proved and submitted his report 
to the disciplinary authority. In pursuance 
of such report, the disciplinary authority by 
his proceedings No. 7621|76|DE|A4|12, dated 
24th December, 1976, issued a show cause 
notice to the petitioner calling upon him to 
show cause why the proposed penalty of re- 
moving him from service should not be inflict- 
ed upon him and requesting him to submit 
his reply therefor within 15 days from the 
date of receipt of the said show cause notice. 


6. The petitioner made his representation on 
6th January, 1979, to the second show cause 
notice. The Disciplinary Authority, after go- 
ing through all the representations as well as 
the reply to the second show cause notice 
submitted by the petitioner, found that the 
departmental enquiry has been conducted 
thoroughly in a just and fair manner and the 
petitioner was given due opportunity at every 
stage of the enquiry to defend himself and on 
consideration of all the factors, the disciplinary 
authority not being satisfied with the explana- 
tions of the petitioner as to the proposed 
penalty, took a lenient view and by order, 
dated 15th February, 1977, in his proceedings 
No. 7621|76|DE|A4|12 imposed the penalty by 
reducing the petitioner to the rank of the P.C., 
Radio Operator. The petitioner than preferred 
an appeal to the Appellate Authority under the 
Pondicherry Police Subordinate Services (Dis- 
cipline and Appeal) Rule, 1968. The Appel- 
late Authority by order, dated 10th October, 
1977, in his proceedings No. 15-6-77, Home, 
after considering all the representations made 
by the petitioner and the entire materials on 
record found that there was no justification 
for altering the penalty imposed by the disci- 
plinary authority and consequently rejected 
the appeal. 


7. Tt is against this order the petitioner has 
come up to this Court by way of this writ 
petition for a writ of certiorari to quash the 
order of the disciplinary authority in its pro- 
ceedings, dated 15th February, 1977, which was 
confirmed by the appellate authority in its 
proceedings, dated 10th October, 1977. 
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8. Mr. T. ‘Chengalvarayan, the learned. 
counsel for the petitioner urges the following 
for my consideration. This is a case in which. 
the petitioner was asked by Inspector Niaz 
to report for duty at 2 r.m. on 16th April, 
1976. Where there is a countermanding of the. 
order by the Radio Supervior requiring him 
to report for duty at 9 a.m. certainly it can- 
not be said that the Radio Supervisor should 
have intended to pass an order and after all 
it might be merely a direction. Therefore, 
the disobedience of the direction cannot entail 
punishment. Then again as to what exactly 
was the status of the Radio Supervisor to 
direct the petitioner when he was being put in 
charge of the bandobust duty in view of the 
arrival of a VVIP, questions in this regard. 
were put but they were disallowed. This has 
clearly prejudiced the petitioner. In any 
event, having regard to the nature of the 
direction at best the petitioner could be 
said to have been very unco-operative as. 
laid down in Edwards v. Sogat'. Iwen on 
equitable grounds, the.petitioner who has put 
in nearly 14 years of unblemished service 
should not be penalised for ever by reducing 
him to the rank of a police constable on ac- 
count of this solitary instance of so-called 
disobedience. Therefore, he prays the writ 
petition may be allowed. 


9. In opposition to this, the Government 
Pleader for Pondicherry would bring to my 
notice that, in view of the categoric stand of 
the Inspector Niaz that during the relevant 
time the petitioner was off duty and was not 
under his control and that normally the peti- 
tioner would be under the control of the 
Radio Supervisor, he being a Head Constable 
attached to the Police Radio Branch, any 
direction given by the Radio Supervisor ought 
to have been obeyed._ This is all the more 
so in view of Exhibit P-6 wherein clause 12, 
while categorizing the duties of the Head 
Constable Operator states that he is directly 
responsible to the Radio Supervisor, who is: 


in-charge of the Radio net-work in the State. 
Having regard to the punishment imposed on: 


the petitioner, namely reduction in rank, it 
certainly cannot be considered to be severe 


1. (1970) 3 All E.R. 689 at 694. 
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especially in a force like police where disci- 
pline is essential. No interference is warrant- 
ed. Once the petitioner is proved to be 
guilty of disobedience, which was the grave- 
men of the charge against him, this Court 
under Article 226 of the Constitution of India 
may not be inclined to interfere. 


10. I have given my very careful considera- 
tion to the above arguments. The petitioner 
was informed by inspector Niaz at the end 
-of the duty on 15th April, 1976, at night to 
report for duty at 3 p.m. on 16th April, 1976. 
In the meanwhile, the Radio Supervisor had 
:asked him to look him at 9-00 a.m. in the 
morning since a complaint was made by the 
petitioner that the wireless set furnished to 
him was not in order. To that the petitioner 
seemed to have rebuked and used some abusive 
language. There are two says of looking at 
the matter. One is that the petitioner need 
not have been subjected to this treatment, but 
‘could have been administered a severe warn- 
ing. The other way is to take disciplinary 
action, however slight the disobedience may 
‘tbe. It is true in a disciplinary force like the 
police force of the State entrusted with 
the task of maintaining law and order, 
no indiscipline can be tolerated. This per- 
haps is the reason that impelled the authority 
to take disciplinary action. Whatever it is, 
the disciplinary action has ultimately resulted 
in the reduction of the rank of the petitioner. 
I should rather, under the circumstances, ap- 
ply respectfully the ratio enunciated by Lord 
Denning, M.R. in Edwards v. Soga. It 
‘was observed therein: 


4 


“Tn point of law, the plaintiff, I think, was 
entitled to take the stand he did. He was 
asked to do something which was outside 
his proper work as a skilled man; and he 
refused. Other skilled men were likewise 
refusing, he said. But I must say, I think 
‘that he was being very unco-operative. 
Even though it was no part of his contract, 
I should have thought he might have helped 
clear the stillages so as to enable the work 
to proceed”. . 


— j 


1, (1970) 3 AH E.R. 689 at 694. ©... 
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11. Now, these observations came to be 
made in connection with the award of dama- 
ges. But, in the present case, having been 
specifically told by Inspector of Niaz under 
whose direct control the petitioner was during 
the relevant time, the petitioners attitude 
should be held as one of unco-operative as 
was pointed out in the judgment above. 
However, since I am exercising extraordinary 
writ jurisdiction under Article 226, I am not 
in a position to help the petitioner in any 
way. Therefore, I am left with no option but 
to dismiss the writ petition and it is accọrd- 
ingly dismissed. 


12. Compassion compels me and equity 
demands that I should make certain observa- 
tions in this case. The petitioner seems to 
have been more misguided in being somewhat 
furious towards his superior. The Radio 
Supervisor was his superior to whom the peti- 
tioner was directly responsible. On that score 
he should not be allowed to- languish for long. 
He had to his credit, but for this solitary unfor- 
tunate instance, a blemishless record and there- 
fore I should consider that, having regard to the 
fact that he had suffered the punishment for 
more than. six years, it is high time his due 
promotion has to be considered at the ear- 
list and justice rendered to him. Subject to 
these observations, the writ petition will stand 
dismissed. No costs. 





R.S. Revision dismissed . 
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IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 


Present:—G. Ramanujam and G. Maheswa- 
ran, JJ. 


The Executive Engineer, Public Works 


Department, Dindigul Appellant* 

v. 

V. Subbiah Naicker and another 
Respondents. 

Workmen’s Compensation Act (VIII of 


1923), section 12 (2)—Scope and applicability 
_Workman employed to dig—Sustaining in- 
jury while working — Dying subsequently — 
Claim by father of workman for compensation 
| — Contractor engaged by the Public Works 
‘Department—Claim opposed by the contractor 
and the Department—Award passed by Addi- 
tional Commissioner for Workmen's Compen- 
sation—Apportionment of award—One-third 
payable by the Contractor and two-thirds by 
the Department—Award against Department if 
justifiable and proper. 


The Commissioner for Workmert’s Compensa- 
tion made an award of compensation in res- 
pect of a fatal injury resulting in the death of 
the first respondent’s son while employed in 
digging. The claim was made by the work- 
man’s father as his sole heir and it was oppos- 
ed by the contractor who had engaged the 
workman and the Department which had 
engaged the contractor. The award appor- 
tioned the compensation, 1|3 to be paid by 
the contractor and 2|3 by the Department. 
The department appealed challenging the 
award against it contending that in view of 
section 12 (2) of the Act which provided for 
a right of re-imbursement to the department, 
the award should have directed the contractor 
to pay the entire compensation amount. 


‘Held: When the Legislature has specifically 
provided that an award for compensation is 
to be passed directly against the principal 
employer and the principal employer is given 





*A.A.O. No. 354 of 1980. 
15th February, 1982. 
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the right to indemnification as against the con- 
tractor, the Additional Commissioner is entitled 
to pass an award granting compensation either’ 
in full or in part directly against the principal 
employer, on condition that the principal em- 
plover will get indemnified by the contractor. 
Tn the present case there is no error in the 
order of the Additional Commissioner direct- 
ing the Department, the principal employer to: 
pay 2|3 of the compensation. [Para. 4.] 


Appeal against the order of the Additional 
Commissioner for Workmen’s Compensation, 
Madurai, dated 30th October, 1979 and made 
in W.C.'A. No. 135 of 1976. 


C. Chinnaswami, for Additional Government 
Pleader, for Appellant. 


K. Ramamoorthy, for 1st Respondent. 


M.N. Krishnamani, for 2nd Respondent. 


The Order of the Court was made by 


Ramanujam, J—This appeal is directed’ 
against the award of the Commissioner of . 
Workmen’s ' Compensation, Madurai, in res- 

pect of a fatal accident, resulting in the death: 
of the 1st respondent’s son, one Ayyavu. 


2. The said Ayyavu had been employed by 
the 2nd respondent-Contractor and he received’ 
a personal injury during the course of the 
employment, resulting in his death, on 29th: 
November, 1976. At the time when the acci- 
dent took place, he was digging a plot measur-- 
ing 140’ length, 110’ breadth and 10’ depth. In 
the procees of forming a canal at Periakomba- 
yar Dam site where the digging was being 
done. When he was digging the last portion 
of the plot measuring 3 metres length, 2 metres: 
‘breadth and 4 metres depth, the entire earth 
fell on him and he died on the spot. The first 
respondent is the father of the deceased and’ 
he filed an application for compensation claim-. 
ing himself to be the sole heir of the deceased. 
The claim was opposed both by the 2nd res- 
pondent as well as by the Department, which 
engaged the 2nd respondent as a Contractor. 
After hearing the respective contentions of the: 
parties, the ‘Additional Commissioner for 
Workmen’s Compensation, held that the ist 
respondent, the father of the deceased, is en- 
titled to a compensation of Rs. 11,520 toge- 
ther with a cost of Rs. 200. However, the 


` Additional Commissioner has apportioned the 


II) 
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compensation as one third payable by the Con- 
tractor, the 2nd respondent, and the 2|3 by 
the Department, which is admittedly the prin- 
cipal employer, as defined under the Act. 


3. In so far as the award passed as against 
the Contractor, the 2nd respondent herein, 
there is no appeal and therefore; that portion 
of the award has become final and conclusive. 


4. In this appeal, the award passed as against 
the Department, i.e., 2|3 of the compensation 
granted alone has been challenged “on the 
ground that, since a right of reimbursement has 
been given to the Department under section 
12 (2) of the Act, the Additional Commis- 
sioner should have pessed. an award directing 
the ‘Contractor to pay the entire amount. 
We are at a loss to understand the contention 
advanced by the appellant. Merely because 
section 12 (2) of the Act contemplates the 
Contractor giving an indemnity to the Prin- 
cipaJ employer, in case the principal employer 
is made liable in respect of a compensation, 
the appellant cannot say that the Additional 
„Commissioner cannot pass an award as against 
the principal employer. If the argument ad- 
vanced by the appellant is accepted, then in 
no case, a direct award can be passed as against 
the principal employer. That will run counter 
tò section 12 of the Workmen’s Compensation 
lAct. 
provided that an award for compensation is 
to be passed directly against the principal em- 
ployer and the principle employer is given a 
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vide that the appellant, the principal employer, 
will be indemnified by the 2nd respondent- 
‘Contractor, to the extent of 2/3 of the com- 
pensation amount, as and when, the appellant 
pays the said amount to the 1st respondent/| 
claimant. In this case, since the full amount 
has been deposited by the principal employer, 
and the award only directs a 2|3 of the amount 
to be paid by the principal employer to the 
claimant; the 2|3 of the amount in Court de- 
posit alone will be paid over to the claimant. 
The balance of the 1|3 will have to come from 
the Contractor, as has been directed by the 
Additional Commissioner. Even in respect of 
the said 2/3 compensation, the Contractor will 
have to indemnify the appellant. It is there- 
fore, made clear that the appellant is entitled 
to proceed against the Contractor by way of 
indemnification in respect of 2|3 of the amount 
of compensation, which has to be paid by the 
appellant directly to the claimant. Since the 
appellant’s right to get indemnification arises 
only when the amount ‘is paid to the claimant, 
the limitation for enforcing the indemnity will 
arise only thereafter. No costs. 


R.S. ——— Appeal dismissed. 


When the Legislature has specifically _ 


right of indemnification as against the ‘Con- 


tractor, the Additional Commissioner is en- 
titled to pass an award granting compensation 
either in full or in part directly against the 
principal employer, on condition that the prin- 
cipal employer will get indemnified by the Con- 
tractor. 
see any error in the order of the Additional 
Commissioner directing the appellant, the 


‘In this case, therefore, we do not . 


principal employer to pay 2/3 of the compen- ,. 


sation. Of course, the award of the Commis- 

ioner does not say anything about the right 
.of'the appellant to get indemnified by the. Con- 
‘tractor, as provided in section 12 (2) of the 
Workmen’s Compensation Act. 
to be either a mistake or inadvertence in the 
: order challenged in this appeal. 


5. We therefore, while sustaining the award 
_ of the: Additional Commissioner for Work- 


This appears . 


‚men’s Compensation, Madurai, specifically. pro- | - 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 


Present:—G. Ramanujam and G. Mahes- 
waran, JJ. 


M. Thangavelu Chetty Petitioner* 


U. 


Chinnasamy and others Respondents. 


Tamil Nadu Agriculturists Relief Act (IV of 
1938), section 14 and Tamil Nadu Debt Relief 
Act, 1976 (Presidents Act XXXI of 1976), 
section 4 (b)—Morigage of property by two 
brothers—One mortgagor alone applying for 
relief under the Act—O fficer’s order discharg- 
ing entire loan and releasing the entire pro- 
perty in favour of the debtor—Order not sus- 
tainable, 


It is well-established that if a mortgage debt 
has been incurred by two or more persons, 
the mortgage debt is one and indivisible and 
the liability of the mortgagors is joint and 
several, It is not open to the mortgagors- 
borrowers to split up the mortgage debt and 
require the mortgagee to proceed against a 
specified portion of the mortgage security 
for realising a portion of the mortgage debt. 
But an exception to the general rule may be 
provided by statute, as has been done in sec- 
tion 14 of the Tamil Nadu Agriculturists 
Relief Act (IV of 1938), wherein splitting 
up a debt as well splitting up of a mortgage 
security is contemplated. Section 14 of Act 
IV: of 1938, clearly cantemplates separation of 
the share of an agriculturist both in respect 
of debt as also a mortgage loan. But there 
is no such provision in the Act of 1976. Sec- 
tion 14 of the 1938 Act specifically provided 
that notwithstanding any Jaw to the con- 
tary the creditor shall be entitled to pro- 
ceed against non-agriculturists and their 
share of the property to the extent of their 
share of the debt. Section 4 (b) of the 1976 
Act specifically enables a creditor to maintain 
a suit as against persons who cannot claim the 
benefit under the said Act, This section does 
not affect the right of a creditor to proceed 


*W.P. No. 10392 of 1981. 
Oth February, 1982. 
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against the other persons for realisation of 
the entire debt, if the liability for the debt is 
joint and several. There cannot be any dis- 
pute that the liability in respect of a mort- 
gage executed by two or more mortgagors is 
joint and several and the full amount can be 
realised from one or the other of the mort- 
gagors, though the mortgagee is bound to ` 
implead all the mortgagors as parties to the 
sult. [Paras. 7 and 12.] 


In the instant case, in view of the fact that. 
the petitioner as a creditor, has a right to 
realise the full mortgage debt from any one of 
the mortgagors under the general, law, as the 
liability is one and entire, and the provisions of 
the 1976 Act are intended to benefit only the 
debtors as defined in that Act, the brother of 
the first respondent, who is the other mort- 
gagor, cannot be heard to say that his liability 
is only to pay his share, of the mortgage 
money out of his share of the mortgaged pro- 
perties, taking advantage of the wiping out of 
the debt due by the first respondent by 
applying the provisions of 1976 Act. The 
order of the Tahsildar declaring that the en- 
tire loan is discharged and directing the en- 
tire mortgaged property to be released to the 
first respondent cannot be sustained in law. 
[Para. 13.] 


Cases referred to:— 


V. Ramaswami Ayyangar v. T. N. V. Kailasa 
Thevar, 1951 S.C.J. 278: 1951 S.C.R. 292: 
(1951) 1 M.L.J. 560: 64 L.W. 520: A.LR. 
1951 S.C. 189; C. S. Ramier v. Srinivasiah, 
(1940) 2 M.L.J. 872: I.L.R. (1941) Mad. 
336: 52 L.W. 842: A.I.R. 1941 Mad. 204; 
Jagannatha Aiyangar, v. Suppiah Chettiar, 
(1940) 2 M.L.J. 187: 52 L.W. 249: AI. 
R. 1940 Mad. 797; Tumuluru Sitaramayya 
v. Tumuluru Sreeramaiya, (1940) 2 M.L.J. 
1064: 52 L.W. 479 (1). 


Fetition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records of 
the Respondents 2 and 3, herein and to quash 
the order of the 2nd Respondent in D.R.A.; 
No. 103 of 1980, dated 20th September, 1980, 
as confirmed by the 3rd Respondent the Sub- 
Collector, Hosur by his order made in D.R. 


11] 


A. (M.) No. 19 of 1980, dated 2nd March, — 


1981. 
Y. Nicholas, for Petitioner. 


` S. Jagadeesan, for Government Pleader, for 
Respondents. 


The Judgment of the Court was delivered by 


Ramunujam, J.—The petitioner herein seeks 
a writ of certiorari from this Court to have 
the order, dated 2nd March, 1981, of the third 
respondent affirming the order, dated 20th 
September, 1980 of the second respondent 
quashed. 


2. The first respondent herein and bis 
younger brother took a loan of Rs. 1,000 from 
the petitioner on execution of a mortgage of 
their lands in S. No. 368 and S. No. 367|2, 
in Thimmapuram Village. The first respon- 
dent filed an application under the Tamil Nadu 
Debt Relief Act, 1976, hereinafter referred to 
as the 1976 Act, before the second respondent 
for relief in respect of the mortgage. The 
second respondent has, by his order, dated 
20th September, 1980, held that the 1st res- 
pendent owns only a half share in the lands 
mortgaged, which consist of 0.50 cents wet in 
S. No. 368 and 0.16 cents dry in S. No. 
36712 of Thimmapuram Village, and that there- 
fore he is a small farmer owning lands within 
the limit prescribed by the 1976 Act. He 
therefore ordered “that the Joan obtained by 
him is discharged and the mortgaged land is 
released to him. The mortgagee-creditor filed 
an appeal before the appellate authority, the 
third respondent herein contending that the 
first respondent is getting an annual income of 
Rs. 9,000, that he is also a money-lender 
lending money on promissory notes to various 
persons in the village and that therefore he is 
not entitled to the benefits of the 1976 Act. 
The third respondent, however, by his order, 
dated 2nd March, 1981, held that the first res- 
pondent was in possession of Jands within the 
limit prescribed by the 1976 Act, that he was 
entitled to the benefits of the said Act and that 
therefore there was no reason to interfere with 
the order of the second respondent. 


3. Agegrieved against the order of the third 
respondent, confirming the order of the second 
respondent, the petitioner has come before this 
Court raising substantially two grounds, viz., 
(1) that the annual income of the first res- 
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pondent is more than Rs. 9,000 and therefore 
he cannot be treated as a small farmer; and 
(2) that in any event the order of the second 
respondent declaring that the entire loan ob- 
tained by the first respondent and his brother 
is discharged and releasing the entire mort- 
gaged property in favour of the debtor cannot 
be sustained in law. 


4. As regards the first contention, it is not 
in dispute that the first respondent owns lands 
within the limit prescribed by the 1976 Act 
and that therefore he comes within the defini- 
tion of a “small farmer”. Though the peti- 
tioner has asserted that the first respondent is 
getting an annual income of more than Rs. 
9,000 and therefore he cannot be treated as a 
small farmer, no evidence has been adduced 
before the authorities below as to the exact 
annual income which the first respondent is 
getting. As a matter of fact, the petitioner 
herein was ex parte before the Tahsildar, 
though notice of enquiry was duly served on 
him. No acceptable evidence has been pro- 
duced by the petitioner to show that the first 
respondent is getting an annual income of 
Rs. 9,000. In the absence of evidence show- 
ing that the first respondent is getting an 
annual income of Rs. 9,000 as alleged by him, 
it is not possible for this Court to interfere 
with the finding given hy the second respon- 
dent and confirmed by the third respondent. 
Admittedly the first respondent is owning 
along with his brother an extent of 50 cents, 
wet in S. No. 368 and 16 cents. dry in S. 
No. 367|2 of Thimmapuram Village. The 


‘first respondent has not been shown to have 


any land apart from the said two bits of land. 
Having regard to the fact that the first res- 
pondent has not been shown to own lands in 
excess of the limit prescribed by the 1976 Act. 
it should be taken that he is rightly declared 
as a small farmer by the authorities below and 
as such entitled to the benefits. of the 1976 
Act. Once the first respondent is entitled to 
the benefits of the 1976 Act, then the debt due 
by him should be taken to have been discharged 
as per section 4 (a) of the said Act, which 
says that every debt advanced or incurred 
before the commencement of the said Act and 
payable by the debtor to the creditor shall be 
deemed to be wholly discharged. The first 
contention of the petitioner should therefore 
be rejected. R 
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5. The second contention, as already stated, 
is that in any event the order of the second 
respondent which stands confirmed by the order 
of the third respondent is illegal in so far as 
it directs the discharge of the entire mortgage 
debt and releases the entire mortgaged pro- 
perty to the first respondent, who is only one of 
the two mortgagors, in this case. Admittedly 
the mortgage for a sum of Rs. 1,000 has been 
executed both by the first respondent and by 
his brother Chinna Pillai and therefore the debt 
is payable by both of them. Chinna Pillai has 
not claimed any benefit under the 1976 Act 
on the basis that he is a small farmer or other- 
wise. Nor any claim has been made by the 
first respondent that the debt was borrowed 
on behalf of the joint family and therefore the 
entire debt is due by him as representing the 
joint family. Hence it has to be taken that 
the mortgage debt is payable jointly and seve- 
rally by both the executants, that is, the first 
respondent and his brother Chinna Pillai. 
The question is, whether the entire mortgage 
debt can be taken to have been wiped out and 
the entire mortgaged property released tq one 
of the mortgagors, as has been done by the 
second respondent, merely from the fact that 
one of the two mortgagors is a debtor com- 
ing within the scope of the 1976 Act. 


6. The learned counsel for the petitioner con- 
tends that the entire debt cannot stand wiped 
out unless both the mortgagors are debtors as 
defined in the 1976 Act and that the liability 
under the mortgage is one and entire and that 


therefore even if the first respondent, one of ` 


the mortgagors, is entitled to the benefits: of 
the 1976 Act, it is open to the mortgagee to 
realise the entire sum due under the mortgage 
from the share of mortgaged properties be- 
longing to the first respondent’s brother Chinna 
Pillai, who has not claimed benefits under the 
1976 Act. The learned counsel for the peti- 
tioner also points out that the 1976 Act no- 
where provides for the splitting up of the debt 
or of the mortgage security and that therefore 
it is always open to the mortgagee to realise 
the entire mortgage amount from the other 
mortgagor who is not declared to be a debtor 
under the provisions of the 1976 Act. The 
learned counsel refers to the proviso to section 
4 (b) of the 1976 Act, as supporting his con- 
tention. 
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7. There appears to be considerable force in 
the submission made by the learned counsel 
for the petitioner in this regard. It is well- 
established that if a mortgage debt has been 
incurred by two or more persons, the mort- 
gage debt is one and indivisible and the lia- 
bility of the mortgagors is joint and several. 
It is not open to the mortgagors-borrowe2rs 10 
split up the mortgage debt and require the 
mortgagee to proceed against a specified. por- 
tion of the mortgage security for realising a 
portion of the mortgage debt. But an excep- 
tion to the general rule may be provided by 
the statute, as has been done in section 14 of 
the Tamil Nadu Agriculturists’ Relief Act, 
1938 (Tamil Nadu Act IV of 1938), berein- 
after referred to as the 1938 Act, wherein 
splitting up a debt as well as splitting up of a 
mortgage security is contemplated. But there 
is no similar provision in the 1976 Act. 
Section 14 of the 1938 Act is as follows: 


“14, Notwithstanding anything contained 
in section 3 (i) and subject to the provi- 
sions of sections 5 and 6, where in a Hindu 
Family, whether divided or undivided, some 
of the members liable in respect of a family 
debt are not agriculturists while, others are 
agriculturists, the creditor shall, notwith- 
standing any law to the contrary be entitled 
to proceed, 


(a) against the non-agriculturist member or 
members and his or their share of the family 
property to the extent only of his or their 
proportionate share of the debt, and 


(b) against the agriculturist member or 
members and his or their share of the family 
property, to,fhe extent, only of his or their 
proportionate share of the debt which shall 
be scaled down in accordance with the pro- 
visions of this Act.” 


The relevant provision in the 1976 Act in sec- 
tion (4) (b), which is as follows : 


“4. Notwithstanding anything con- 
tained in the Tamil Nadu Agriculturists 
Relief Act, 1938, the Tamil Nadu Pawn- 
brokers Act, 1943, the Tamil Nadu Money- 
lenders Act, 1957, the Tamil Nadu Debt 
Relief Act, 1972, the Tamil Nadu Indebted 
Agriculturist? (Temporary Relief) Act, 
1976, the Tamil Nadu Indebted Persons 


a] 


(Temporary Relief) Act, 1976, or in any 
other law for the time being in force or in 
any contract or instrument having force by 
virtue of any such law and save as other- 
wise expressly provided in this Act, with 
effect on and from the commencement of this 
Act,— | Kadi, 


* x * x * 


io 


(b) no civil Court shall entertain any suit 
or other proceeding against the debtor for 
the recovery of any amount of such debt 
(including interest, if any) : 


Provided that where any suit or other pro- 
ceeding is instituted jointly against the deb- 
tor and any other person, nothing in this 
section shall apply to the maintainability of 
such suit or proceeding in so far as it relates 
to such other person.” 


Thus it is seen that section 14 of the 1938 Act 
clearly contemplates separation of the share of 
an agriculturist both in respect of debt as also 
the mortgaged land. But there is no such 
provision in the 1976 Act. Section 14 of the 
1938 Act, specifically provided that notwith- 
standing any law to the contrary the creditor 
shall be entitled to proceed against non-agri- 
culturists and their share of the property to 
the extent of their share of the debt. 


8. Even with reference to such a provision, 
the Supreme Court in V. Ramaswami Aiyan- 
gar and others v. T. N. V. Kailasa Thevar', 
while construing its scope, has expressed the 
view that the creditor is entitled to enforce the 
entire mortgage against the non-agriculturist 
in respect of his share of the property mort- 
gaged. This is perhaps on the basis that sec- 
tion 14 of 1938 Act cannot take away the right 
of the creditor, which is available under the 
general law, so far as the non-agriculturist 
debtor is concerned. The facts of the case 
‘before the Supreme Court are as follows :— 


A suit was brought on a mortgage. There 
‘was a preliminary decree under which a sum 
of Rs. 1,08,098 was directed to be paid by 
‘defendants 1 and 3 to 7, in default of which the 
plaintiffs were declared entitled to apply for 
a final decree for sale of the mortgaged pro- 





1. 1951 S.C.J. 278: 1951 S.C.R. 292: 
(1951) 1 M.L.J. 560: 64 L.W. 520: A.I. 
R. 1951 S.C. 189. 
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perties. There were two appeals against the 
preliminary decree—one by defendants 3 to 7 
and the other by the plaintiffs against the dis- 
missal of the suit as against the second defen- 
dant. During the pendency of these appeals, 
the 1938 Act came into force and defendants 


:, 2 to 7 filed applications before the High Court 


claiming relief under the said Act for the scal- 
ing down of the debt in accordance with the 
provisions of the said Act. On the question 
as to whether defendants 2 to 7 were agricul- 
turists, and, if so, to what extent the decree 
debt should be scaled down, the High Court 
called for a finding from the District Court 
and on receipt of the finding it held that 
defendants 2 to 7 were entitled to have the 
dett scaled down and the amount due by 
defendants 2 to 7 was found to be Rs. 49,255. 
The first defendant, who did not take part in 
the suit or other proceedings earlier, deposited 
certain amount as payable by him and prayed 
for recording full satisfaction of the mortgage 
decree contending that the mortgage 
debt was one and indivisible and even though 
different amounts were mentioned as payable 
by two groups of defendants in the decree, the 
decree-holders were bound under the terms of 
the decree to release the entire mortgaged pro- 
perties eyen on payment of the amount direct- 
ed to be paid by defendants 2 to 7 and that, 
even though he has not been declared as an 
agriculturist, he is entitled to claim the benefit 
of scaling down in favour of defendants 2 to 
7. It is under these circumstances the Court 
was called upon to decide whether the mort- 
gage decree-holder is entitled to execute the 
mortgage decree as against the non-agrictlturist 
for the entire mortgage amount after de- 
ducting the amounts paid or payable by the 
agticulturist-debtors. This Court held :— 


“It is no doubt somewhat odd that when a 
person is declared liable to pay a larger 
amount he should on payment or tender of 
a smaller amount get his property exone- 
rated from liability but this is inherent in 
and arises out of the proposition established 
by the decisions already dealt with, namely. 
that by the application of the principle of 
unity and indivisibility of a mortgage decree 
a non-agriculturist can indirectly get relief 
which he cannot directly get.” 


When the matter was taken to the Supreme 
Court, the Supreme Court did not agree with 
the view of this Court and it observed :— 


` 
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“Thus in case of-a mortgage debt, when the 
loan has been advanced to more than one 
person, if one of the debtors happens to be 
an agriculturist, while others are not, the 
agriculturist debtor would certainly be en- 
titled to have his debts scaled down under 
the provisions of the :Act in spite of 
the provisions of general law which prevents 
a mortgagor from denying the liability of the 
interest which he owns in the mortgaged pro- 
perty to satisfy the entire mortgage debt. 
There is, therefore, nothing wrong in law in 
scaling down a mortgage decree in favour 
of one of the judgment-debtors, while as 
regards others the decree is kept intact.” 


Thus, even when section 7 and section 14 of 
the 1938 Act contemplated the splitting up of 
a debt and the mortgage security for the pur- 
pose of giving relief to an agriculturist, the 
Supreme Court has taken the view that so far 
as the mortgage decree as against non-agricul- 
turist debtors is concerned, it should be taken 
to be intact. The reasoning of the Supreme 
Court is contained in the following paragraph: 


“The general law undoubtedly is that a 
mortgage decree is one and indivisible and 
exceptions to this rule are admitted in special 
circumstances where the integrity of the 
mortgage has been disrupted at the instance 
of the mortgagee himself, e.g., when there is 
severance of the interest of the mortgagors 
with the consent of the mortgagee, or a por- 
tion of the equity of redemption is 
vested in the latter. It is to be noted 
however, that the Madras Agriculturists’ 
Relief Act is a special statute which aims at 
giving relief not to debtors in general but 
only to a specified class of debtors, viz., 
those who are agriculturists as defined in the 
Act. To this extent it trenches upon the 
general law and section 7 of the Acf ex- 
pressly provides that 


Notwithstanding any law, custom, contract 
or decree of Court to the contrary, all debts 
payable by an agriculturist at the commence- 
ment of this Act shall be scaled down in 
accordance with the provisions of this 
chapter”. 


According to the Supreme Court, section 14 
of the 1938 Act which provides for separa- 
tion of a debt incurred by a Hindu family 
some members of which are agriculturists 
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while others are: not, affords a clear indica- 
tion that. splitting up of a debt in such cir- 
cumstances is -quite in accordance with the 
scheme of the said Act. 


9. The Supreme Court has also referred to, 
with approval, a decision of a division Bench 
of this Court in C. S. Ramier v. B. N. Srini- 
vasiah*. In that case, this Court indicated 
the form of the decree where one debtor is. 
an agriculturist and the other a non-agricul- 
turist. It was held therein that the right of 
an agricultural judgment-debtor to scale dowm 
a decree should not be allowed to enure for 
the benefit of a non-agriculturist judgment- 
debtorand that wherever one of the mortgagors- 
is an agriculturist, his interests will not be 
liable to be sold or foreclosed and ‘except 
to that limited extent, the mortgage decree 
will stand intact, and that in the event of the 
acticulturist-debtor failing to pay the debt as 
scaled down, his interests also will be brought 
to sale. 


10. Section 14 of the 1938 Act also came 
up for consideration . before this Court in 
Jagannatha Aiyangar and others v. Suppial 
Chettiar?, and Horwill, J., held that where 
there are two non-agriculturist and five agri- 
culturist members in a joint Hindu family, the 
non-agriculturists are liable for 2|7th of the 
unscaled debt while the agriculturists are lia- 
ble for 5|7th of the scaled down debts, and 
that it is not necessary that the property 
should be split up into individual shares 
held that as per the wording of clauses (a). 
and each share-made liable only for its own 
share of the family debt. It was also further 
and (b) of section 14 of the 1938 Act, the 
debtors share in the family property is liable 
for the proportionate share of their debt, but 
that does not mean that the family property. 
has to be split up into individual shares and 
each individual share is liable for its owm 
share of the family debt. 


11. In Tumuluru Sitaramayya v. Tumulure 
Sreeramaiya and another, Wadsworth, J., 
while interpreting section 14 (b) of the 1938 


1. (1940) 2 M.L.J. 872: 52 L.W. 842: 
I.L.R. (1941) Mad. 326: A. I. R. 1941 
Mad. 204. 

2. (1940) 2M.L.J. 187: 52 L.W. 249:; 
A.FE.R. 1940 Mad. 797. 

-3. .(1940) 2 M.L.J. 1064: 52 L.W. 479° 


(1). 
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Act, held that where the suit is against an 
agriculturist and a non-agriculturist defendant, 
the Court which scales down the debt at the 
instance of the agriculturist debtor cannot 
direct him to pay the full amount of the 
decree as scaled down and that under sec- 
tion 14 (b) of the 1938 Act his liability extends 
only to his proportionate share of the decree 
scaled down in his favour. l 


12. Thus even in a case falling under sec- 
tion 14 of the 1938 Act, which provides for 
the splitting up of the debt as well as the mott- 
gage security, the Supreme Court held that the 
liability of a non-agriculturist mortgagor is not 
affected. The said reasoning applies to the 
facts of the present case as well. In fact, 
section 4 (b) of the 1976 Act does not con- 
template the splitting up of the debt as well 
as the mortgage security, as is provided in 
section 14 of the 1938 Act. Therefore, the 
question is, whether a person who cannot claim 
the benefits of the 1976, Act can take advan- 
tage of the fact that his co-mortgagor is a 
person entitled to the benefits of the 1976 Act 
and contend that he is liable to pay only his 
share of the debt and that his share of the 
property alone should be proceeded against in 
respect of such share of the debt. The pro- 
viso to section 4 (b) of the 1976 Act says 
that where any suit or other proceeding is 
instituted jointly against the debtor and any 
other person, nothing in that section shall 
apply to the maintainability of such suit or pro- 
ceeding in so far as it relates to such other per- 
@on. The section 4 (b) of the 1976 Act speci- 
fically enable a creditor to maintain a suit 
as against persons who cannot claim the bene- 
ifit under the said Act. This section does 
not affect the right of a creditor to proceed 
against the other persons for realisation of 
the entire debt, if the liability for the debt is 
joint and several. There cannot be any dis- 
pute that the liability in respect of a mort- 
gage executed by two or more mortgagors 
is joint several and the full amount can be rea- 
lised from one or the other of the mortgagors, 
though the mortgagee is bound to implead all 
the mortgagors as parties to the suit. 


13. In view of the fact that the petitioner, 
as a creditor, has a right to realise the full 
mortgage debt from any one of the mortgagors 
under the general law, as the liability is one 
and entire, and the provisions of the 1976 
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Act are intended to benefit only the debtors X 


as defined in that Act, the brother of the first ' 


respondent, who is the other mortgagor, can- 
nct be heard to say that his liability is only 
to pay his share of the mortgage money out 
cf his share of the mortgaged properties, tak- 
ing advantage of the wiping out of the debt 


due by the first respondent by applying the. 


provisions of 1976 Act. Under the general 


law, the liability of the brother of the ee 


respondent is to pay the full amount the mort- 
gage, as the liability under the mortgage is 
one and entire payable by the mortgagors 
jointly and severally. The fact that under 
the provisions of the 1976 Act, the first res- 
pondent cannot be proceeded against for the 
amount due by him will not affect the right 
of the creditor-petitioner to realise the full 
amount due under the mortgage as against 
the other mortgagor, namely, the brother of 
the first respondent, which right he has got 
under the general law. In this view of the 
matter, we are of the opinion that the order 
of the Tahsildar declaring that the entire loan 
is discharged and directing the entire mort- 
gaged property to be released to the first res- 
pondent cannot be sustained in law. 


14. Hence the order of the second respon- 
dent as well as the order of the appellate 
authority, the third respondent, confirming the 
order of the second ‘respondent is set aside 
and the writ petition is allowed. The second 
respondent is directed to pass an order restrict- 
ing the relief to the extent of the first respon- 
dent’s share in the debt as well as in the land.. 
There will be no order as to costs. 


R.S. Petition allowed... 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—V. Balasubrahmanyan, J. 


Balakrishnan Petititoner* 
v. 
Ayyasami Respondeni. 


(A) Limitation Act (XXXVI of 1963), sec- 
tion 5—Sufficient cause—Meaning—Appeal in 
lower Court — Heard and decided in the 
absence of the petition¢r—Application to set 
aside ex parte determination of appeal dis- 
missed — Appeal to High Court therefrom 
dismissed —- Second appeal to High Court 
against ex parte judgment and decree—Delay 
of 285 days in filing second appeal—Period of 
time covered by the petitioners proceedings, 
under Order 41, rule 21, Civil Procedure Code, 
if can be considered—Delay condoned . 


(B) Civil Procedure Code (V of 1908), 
Order 41, rule 21—Rationale behind the pro- 
vision. 


In an application by the petitioner for con- 
donation of a delay of 285 days in filing a 
‘second appeal from an ex parte judgment and 
decree in the appeal, it was contended that 
the period of time during which proceedings 
under Order 41, rule 21 of the Civil Proce- 
‘dure Code, were pending should not be ad- 
judged against the petitioner in adjudging the 
real element of delay in filing the second ap- 
peal in considering the existence of sufficient 
cause for condoning the delay under section 5 
‘of the Limitation Act. 


Held: The Limitation Act, prescribes in its 
‘schedule periods of limitation for applications 
and appeals. The schedule, considered in 
itself, is no respecter of persons. The time 
limits apply to one and all. ‘Section 5 of the 
Act, however provides that exceptions can be 
‘made by the Court in individual cases where 
appeals are filed beyond the period prescribed 
in the schedule. The requirement of this 
section is that the Court should be satisfied 
that the party seeking its indulgence had suffi- 
cien cause for not preferring the appeal or 
application within the time limited. The pro- 





*C.M.P. No. 1166 of 1982. 
29th July, 1982. 
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vision does not lay down any standard test. 
It does not even require that the reason 
adduced by the party for the delay must be 
capable of being accepted by the Courts as 
sufficient cause by the application of any ob- 
jective standard. On the contrary the sec- 
tion clearly contemplates that the Court has 
got to place itself in the position of the pèr- 
son concerned and find out if the delay can be 
said to have resulted from the cause which 
he has adduced and whether that cause can 
be regarded, in the peculiar circumstances of 
his case, as sufficient. The test of sufficient 
cause, then is a purely individualistic test and 
not an objective test. This means that no two 
cases can be treated alike. The. requests for 
condonation of delay is in most cases, based on 
personal equation such as illness of the party, 
death in the family and the like. On this 
account, it cannot be imagined that ‘suffi- 
cient cause’ within the meaning of section 5, 
can be considered to exist only in such kind 
of cases. Nor can the operation of this provi- 
sion be restricted only to those cases where 
the party is prevented by forces beyond his 
control from filing the appeal or application 
in time. The truth is that the statute of 
limitations has left the conception of sufficient 
cause delightfully undefined, thereby leaving 
to the Court a well-intentioned latitude ‘of 
mind and discretion to decide in individual 
cases whether circumstances exist establishing 
sufficient cause. It may be said, in one sense, 
that the categories of ‘sufficient cause’ are 
never closed. But in another sense there are 
no categories of sufficient cause; each case 
spells out a unique experience and has to be 
dealt with by the Court as such. 


[Para. 3.] 


It is true that a party against whom an er 
parte judgment has been rendered can very 
well appeal from it to an appellate forum. 
But when the Code grants him another remedy 
to move the same Court which rendered the 
éx parte judgment for redress, he is not only 
entitled to pursue that remedy but also enter- 
tain a reasonable hope of its success. The 
provision has been put into the body of the 
Code in all seriousness so that parties may 
resort to it whenever it is available. 


{Para. 6.] 


The very pendency of the proceedings under 
Order 41, rule 21, Civil Procedure Code, fur- 


11) 


nished sufficient cause for the delay in filing 
the second appeal. 


N. Vanchinathan, for Petitioner. 


K. Govindarajan and V. Venkatswami, for 
Respondent. ; 


The Court made the following 


Orner.—This is an application for excusing 
the delay in filing a second appeal. The 
judgment sought to be appealed from was 
passed by the First Additional Sub-Court, 
Cuddalore. In that appeal, the petitioner was 
the respondent. The petitioner was not pre- 
sent in person or by counsel at the time when 
the appeal was called. Hence the appeal was 
heard and decided in his absence. The peti- 
tioner then filed before the Sub-Court an 
application under Order 41, rule 21 of the 
Code of Civil Procedure to set aside the ex 
parte determination of the appeal. The peti- 
tioner explained that at the material time he 
was suffering from jaundice, and this illness 
prevented him from appearing at the hearing 
of the appeal. The Sub-Court was not. how- 
ever, satisfied with this explanation. It ac- 
cordingly rejected the petitioner’s application. 
The petitioner filed an appeal fcm that order 
to this Court in C.M.A. No. 617 of 1981. 
That appeal was heard and dismissed. A few 
davs thereafter, the petitioner presented his 
second appeal in this Court from the ex parte 
judgment and decree in the appeal. The over- 
all delay in the filing.of the second appeal has 
been calculated at 285 days. 


2. In this petition before me under section 5 
of the Limitation Act, learned ccunsel for the 
pet‘tioner submits that there was sufficient cause 
which prevented the petitioner from filing the 
second appeal within time. He urges that in 
judging the question of delay as well as the 
sufficiency of cause for the delay, regard must 
be paid to the period of time covered by the 
petitioner’s proceedings under Order 41, rule 
21, both in the trial Court and in this Court. 
Learned counsel argues that when the policy of 
the Jaw is to make allowances for the time 
taken by a suitor to pursue remedies bona fide 
believed by him to be appropriate for obtain- 
ing the requisite relief, and when provision is 
specifically made in the Limitation Act under 
section 14 not to take note of delays occurring 
in such contingencies, the period of time during 
which the proceedings under Order 41, rule 
¢ 
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21, were pending cannot be counted out against 
the petitioner while adjudging the real element 
of delay in the filing of the second appeal. 
Learned counsel submits that the present case 
must be regarded as a fortiori because in pur- 
suing the remedy under Order 41, rule 21, the 
petitioner had something more as an extenuat- 
ing circumstance than mere bona fides of 
his party; for, the remedy that he pursued was 
indubitably available to him under the law, and 
he was entitled to pursue it without any one’s 
leave. If these facts are taken into consi- 
deration, learned counsel pointed out, the delay 
cannot be put at 285 days, but at the most, 
15 days or so, Learned counsel pleaded that 
some reasonable time would be required for 
a party to have the second appeal prepared 
and filed in this Court, and a fortnight in 
between can hardly be regarded as unreason- 
able. 


3. I agree with the submissions made by 
learned counsel for the petitioner. The Limi- 
tation Act prescribes in its Schedule periods of | 
limitation for applications and appeals. The} 
Schedule, considered in itself, is no respecter | 
of persons. The time-limits apply to one and į 
all. Section 5 of the Act, however, provides | 
that exceptions can be made by the Court in 
individual cases where applications and appeals 
are filed beyond the period prescribed in the’ 
Schedule. The requirement of this section ' 
is that the Court should be satisfied that the} 
party seeking its indulgence had sufficient cause | 
for not preferring the appea! or application} 
within the time-limited. The provision does 
not lay down any standard test. It does aot 
even require that the reason adduced by the 
party.for the delay must be capable of being 
acrepted by the Court as sufficient cause by 
the application of any objective standard. | 
On the contrary, the section clearly contem- 
plates that the Court has got to place itself in 
the position of the person concerned and find 
out if the delay can be said to have resulted 
from the cause which he has adduced and whe- 
ther that cause can be regarded, in the pecu- 
liar circumstances of his case, as sufficient. 
The test of sufficient cause, then, is a purely 
individualistic test and not an objective test. 
This at once means that no two cases can be 
treated alike. As a matter of general court 
experience most of the requests for condona- 
tion of delays in appeals and applications hap- 
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seh to be based on what may be described as 
Jthe personal equation, such as illness of the 

arty, death in the family and the like. On 
this account, we cannot imagine that ‘suffi- 
cient cause’, within the meaning of section 5, 
can be considered to exist only in such kinds 
lof cases. Nor can we restrict the operation 
iof this provision only to those cases where the 
party is prevented by forces beyond his con- 
“rol from filing the appeal or application in 
time. For, there is a sense in which a party 
ican prevent himself in various ways from filing 
ithe proceedings within time. The truth is that 
lhe statute of limitations has left the concep- 
tion of ‘sufficient cause’ delightfully undefined, 
thereby leaving to the Court a well-intentioned 
latitude of mind and discretion to decide in 
individual cases whether circumstances exist 
establishing sufficient cause. It may be said, 
jin one sense, that the categories of ‘sufficient 
cause’ are never closed. But, in other sense, 
as earlier indicated, there are no categories of 
Istrfficient cause: cach case spells out a unique 
iexperience and has to be dealt with by the 
“Court as such. 








4. So far as the petitioner is concerned, he 
has satisfied me that he had sufficient cause 
for not preferring the appeal within the time 
limited. Although technically the delay is 
285 days, it is quite clear that during all but 
the last 15 days, the petitioner had been pre- 
occupied with proceedings under Order 41, 
rule 21 of the Code, which, to him, had held 
out hopes of favourable orders all the while. 
‘The fact that those proceedings happened to go 
against him ultimately is no ground for dis- 
regarding the time lag involved. Even the 
Jast 15 days, in my view, cannot be regarded 
as delay of a sort which will fall outside the 
benignant scope of section 5. 


5. Learned counsel for the respondent urges 
that the petitioner’s application before the Sub- 
Court under Order 41, rule 21 of the Code, 
cannot provide sufficient cause for the delay 
in the filing of the second appeal, and that the 
petitioner ought to have filed it within time, 
even while pursuing the other remedy. This 
argument is clearly out of place in the pre- 
sent discussion. If the petitioner had follow- 
ed the course suggested, he would not be here, 
‘would be, with his petition under section 5 of 
the Limitation Act? When a party has not 
filed the appeal within the time and hence in- 
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vokes the requisite powers of the ‘Court to con- 
done the delay, the argument that he ought to 
have filed the appeal within time is not a legal 
argument at all, since it does not contribute 
anything pertinent to the discussion on hand. 


6. It is true that a party against whom an 
ex parte judgment has been rendered can very 
well appeal from it to an appellate forum. 
But when the Code grants him another remedy 
to move the same Court which rendered: the 
ex parte judgment for redress, he is, in my 
judgment, not only entitled to pursue that re- 
medy, but also entertain a reasonable hope of 
its success. It would be a sad commentary 
on Order 41, rule 21 and the rationale behind 
that provision if we were to hold that per- 
sons in the petitioner’s position should put little 
or no faith in that remedy even while pursuing 
it. We may take it that the provision has been 
put into the body of the Code in all serious- 
ness so that parties may resort to it whenever 
it is available. If the argument addressed for 
the respondent were to hold good, then that 
would not only have the effect of consigning 
this remedy into desuetude, but would also tend. 
to undermine the very credibility of our Court 
system which is charged with administering the 
provision. 


7. But that as it may, the question for deci- 
sion in this case is whether there was suff- 


-cient cause for the petitioner filing the second 


appeal out of time, having particular regard 
to the proceedings taken by him under 
Order 41, rule 21 and the inevitable time-lag 
they entailed. In my view, the very pen- 
dency of those proceedings furnished sufficient 
cause for the delay in the filing of the second 


appeal. 

8. The petition is accordingly allowed, but, . 
in the circumstances, there will be no order as 
to costs. 


R.S. Petition allowed . 


1414 GANAPATHIA PILLAL 9. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. l 


PRESENT :—S. Mohan, J. 


K. Ganapathia Pillai A ppellant*® 

v. : 

Maheswaran Pillai and others 
Respondents. 


(A) Deed — Construction — Document des- 
cribed as kanom — Tenure of property, Sree- 
pandaravaka — Demise whether redeemable or 
irredeemable — Test — Intention of parties 
determining factor. 


(R) Jenmikaram Payment (Abolition) Act 
(IIT of 1961)—Grant of patta to demisee— 
Effect. 


The plaintiff brought a suit for the redemp- 
tion of the suit lands demised under a docu- 
ment, dated 10—5—1091 (M.E.), sub- 
scribed as kanom, which however, according 
to him was to be considered as a mortgage. 
The deed provided for an annual pattom of 
234 fanams with cadjan and 33⁄4 fanams in 
cash and michawaram of 6 fanams per year 
was to be paid to the demisor. The demisee 
was to pay the sirkar tax for the property and 
should get the document renewed at the end 
of 12 years. The defendants contended that 
the demise was irredeemable, that the document 
_ was not a mortgage nor intended to create one, 
and that the plaintiff was not entitled to sue 
for redemption. The defendants also contend- 
ed that the demisor had filed a suit O.S. No. 
209 of 1110 in the District Munsif’s ‘Court, 
Kuzhithurai 19 years after the demise and 
realised the dues payable to him but had made 
no prayer for redemption and possession which 
showed that the transaction was an irredeem- 
able tenure. The present suit for redemption 
was decreed by the Munsif’s Court but was 
dismissed by the lower appellate Court. On 
further appeal, by the plaintiff to the High 
‘Court, oo 


Held: It is the intention of the parties which 
tequires to be ascertained to determine whether 
the transfer is by way of enjoyment or as 


*S.A. No. 1542 of 1972. 
18th December, 1981. 
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security. An important test is to see whether 
it provides for successive renewals, 


[Para. 13.] 


The failure to pray for recovery of possession 
in O.S. No. 209 of 1110 M.E., would un- 
doubtedly go to show that the intention of the 
parties was to create an irredeemable tenure. 


[Para. 12.] 


The document in the present case clearly shows 
that the intention was to create an irredeem- 
able mortgage and not a mortgage. The stipu- 
lation in the document as to renewal on pay- 
ment of renewal fee would mean a presump- 
tion being drawn in favour of irredeemability 
in respect of the concerned lands. 

- TPara. 14.] 


The grant of patta under the Janmikaram, Abo- 
tition Act to the defendants would mean that 
the right of the defendants in relation to the 
holding had been secured, Patta is granted 
in recognition of pre-existing rights and does 
not amount to conferment of new rights. 
From this point of view also the plaintiff's 
suit fails. [Para. 15.] 
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Appeal against the decree of the Court of the 
Subordinate Judge, Kuzhithurai in A.S. No. 
379 of 1977 preferred against the decree of the 
Court of the I Additional District Munsif, 
Kuzhithurai, in O.S. No. 688 of 1970. 


P. Ananthakrishnan_ Nair, for Appellant. 
Miss. O. K. Sridevi, for Respondent. 


The Court delivered the following 


Jupcmenr.—The plaintiff is the appellant in 
this second appeal which arises out of a suit 
for redemption filed by him as O.S. No. 688 
of 1970 on the file of the District Munsif of 
Kuzhithurai. The averments in the plaint 
are as under: 


2. The suit property originally belonged to 
Kosseri Manakkal Madam. It partitioned 
the same in 1953 and it was allotted to Nara- 
yana Namboodiri and Sankaran Namboodiri. 
A sale deed was executed in favour of the 
plaintiff on 22nd December, 1968 under Exhi- 
bit A-3. Thus the plaintiff became the owner 
of.the property. The ancestors of the plain- 
tiffs vendor Sankaran Namboodiri demised the 
suit property in favour of Nagabharanam 
Raman and others of Marukathala Veedu of 
Arashkulam Desam on 10—5—1091 (M. 
E.), for 1,155 fanams under Exhibit 'A-1. 
The document is described as kanam, but the 
tenure of the plaint schedule property is Sri- 
pandaravaka. Even though Exhibit A-1 is 
described as kanam, it has to be construed as 
a mortgage deed and the demisees are only the 
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mortgagees under the Madam, ‘They paid 
mortgage right devolved upon the defendants 
and they are in possession of the suit property 
only as mortgagees. As per the mortgage 
deed the annual pattom for the suit property 
was fixed as 276 fanams with cadjans and 
314 fanams in cash.. The michavaram due to 
the Madam per year is 6 fanams. Exhibit 
A-1 further provides that the mortgagee should 
pay the sirkar tax for the suit property and 
should get the document renewed at the end 
of 12 years from 10—5—1i091 (M.E.). 
So the mortgagees are entitled to be in posses- 
sion till 10—5—1103 (M.E.). From that 
date the mortgagor has a right to redeem. Since 
the defendants are in possession and enjoy- 
ment only under the deed of mortgage, they 
are bound by the terms of the deed. The 
michavaram due to the Madam has not been 
paid and the arrears of michavaram from 1135 
(M.E.) is claimed in the suit with interest at 
12 per cent. The suit has been filed on 2nd 
January, 1969, within the period of limitation. 


3. Defendants 1 to 3 filed a written statement 
contending as follows:—The plaintiff has no 
title to the suit property. Exhibit A-3 can- 
not convey a valid title since the vendors them- 
selves had: no title to convey and they were 
not competent to execute the sale deed in res- 
pect of the suit property. Asa matter of fact, 
there are several other adult members in the 
Malayala Brahmin III on who did not join in 
the execution of Exhibit A-3. Besides, the 
said III on has no proprietorship over the pro- - 
perty. It has got right only to realise the 
michavaram and other dues stipulated in the 
document and cannot claim recovery of pos- 
session. The suit property was demised to the 
ancestors of defendants 1 to 3 on kanam in 
ancient days. ‘Those kanams were being re- 
newed as per the law in force. The last rene- 
wal was under Exhibit A-1. At the time 
when the kanam deed Exhibit A-1 was exe- 
cuted it was the Janmikudiyan Regulation of 
1071 (M.E.) which governed the rights of 
parties. Further, it was the customary law 
then prevailing in Travancore, as interpreted 
by the Travancore High Court, that governed 
the rights of parties. Subsequently the Jenmi- 
kudiyan Amendment Act was promulgated, 
which provided for fixation of a uniform 
annual payment called jenmikaram. The 
rights and obligations as between the grantor - 
of the kanam and the grantee of the kanam 
k 


IH 


were governed by that statute and the custo- 
mary law prevailing in Travancore area at that 
time. The plaint kanam is an irredeemable 
transaction. It is neither a mortgage mor was 
it intended to be a mortgage. Under the 
kanam deed, Exhibit A-1, the ancestors of 
defendants 1 to 3 were liable to pay the perio- 
dical payments every year and also adukuvathu 
once in 12 years. ‘Since the latest renewal was 
of the year 1091, the next renewal was due in 
1103. For the renewal fee due in 1103 and 
for the proportionate amount of renewal fees 
due in 1110 '(M.E.) the illom filed O.S. 
No. 209 of 1110 on the file of the District 
Munsif’s Court, Kuzhithurai, and the illom 
realised the amounts from the ancestors of 
defendants 1 to 3. The present first defen- 
dant was the minor third defendant in that suit. 
In O.S. No. 809 of 1110 the plaintiff was 
Vasudevan Namboodiri, the manager and 
karnavan of the illom at that time. There 
was no prayer for redemption, in spite of the 
fact that the suit was filed after 19 years. 
This would not have been so had it not been 
for the fact that the mortgage is an irredeem- 
able mortgage. Even assuming that Exhibit 
A-1 is a kanam which is a redeemable mort- 
gage, the present suit is barred by reason of 
the suit O.S. No. 209 of 1110 and Order 2, 
rule 2, Civil Procedure Code. On this ground 
as well, the suit is not maintainable. By rea- 
son of the Janmikudiyan Amendment Act, the 
right of the illom is to recover jenmikaram. 
That right has been put an end to by the 
Jenmikaram Abolition Act. On 22nd De- 
cember, 1968, namely, the date of Exhibit A-3, 
the illom or the plaintiff did not acquire any 
right. The family of defendants 1 to 3 has 
been dealing with the property as full owners 
to the knowledge of Kosseri Madam for more 
than 12 years. Such possession is adverse. 
Where, therefore, Kosseri Madam lost its right 
even if any, by adverse possession and pres- 
cription of the family of defendants 1 to 3, 
thz plaintiff could have no cause of action to 
file the suit. The suit is barred both by rea- 
son of limitation and estoppel. The plaintiff 
would not be entitled to michavaram. Hence 
it is liable to be dismissed. 


4, The learned District Munsif, Kuzhithurai, 
on a consideration of the oral and documentary 
evidence, came to the conclusion that Exhibit 
A-1 was a redeemable mortgage and, there- 
fore, he passed the preliminary decree for re- 


* uLJ-2U 


GANAPATHIA PILLAI J. MAHESWARAN PILLAI (Mohan, F.) 


153 


demption and recovery of possession on depo- 
sit of Rs. 162.10. 


5. Aggrieved by the preliminary decree, A. 
S. No. 879 of 1977 was preferred to the 
learned Subordinate Judge of Kuzhithurai. 
Holding that the transaction under Exhibit 
A-1 was an irredeemable kanam in favour of 
the predecessor-in-interest of the defendants, he 
reversed the judgment and decree of the trial 
Court and dismissed the suit. Hence, the 
second appeal. 


6. Learned counsel for the appellant urges 
that the interpretation placed by the lower 
appellate Court on Exhibit A-1 as an irredeem- 
able kanam is incorrect. As to whether a 
particular document is a kanam or lease has 
to be determined with reference to the terms 
of the document. The finding that the Janmi 
Kudiyan Act of 1109 (M.E.) would not 
apply to the suit property is also not correct. 
Kanam document has been construed as a 
redeemable mortgage in Godananda Brahma- 
nanda Bhoothi Swamiar v. Kora Thommi’. 
Similarly, that it is redeemable was dealt with 
in Panangat Unneeran’s son Ayyappan and 
another v. Pozghankevil Thekkemadathil Ven- 
gedeswara Naikkan and another®. The fact 
that the transferee was obliged to pay micha- 
varam is again a pointer to hold that in lieu 
of enjoyment this amount comes to be paid. 
Where the document, as in the instant case, 
shows the intention was to create a mortgage 
providing for successive renewals, the ruling 
reported in Narayanaru v. Kanniammal and 
others®, will come into play. Kanam in res- 
pect of Sreepandaravaka lands is not unknown. 
The fact that in the earlier suit O.S. No. 
209 of 1110, rtdeemption was not asked for is 
not a ground to non-suit the plaintiff. 


7. In opposition to this, learned counsel for 
the respondents would state, in the absence of 
an element of debt, which is essential for a 
mortgage, kanam can be construed as a lease, 
as laid down in Thiruthiyil Unniri Kutti v. 





Narayana Chettiar and otherst. As to the 
1. 1954K.L.T. 679. 
2. 1962 K.L.T. 733: A. I. R. 1963 


Ker. 309 at 310. 

3. (1973) 1 M.L.J. 448: 86 L.W. 505: 
A.I.R. 1973 Mad. 471. 

4. 1929 M.W.N. 686: A. I. R. 1929 
Mad. 777. < 
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meaning of kanam as a lease, the ruling in 
K. K. Narayanan Nambudripad v. M.N. 
Krishna Pattar and others’, may be referred. 
- The fact that such kanam is lease is evident 
‘from Vasudevan Nambudripad v. Valia 
Chathu Achan and others?. Such a provision 
having irredeemable clauses would not 
amount to a clog is also apparent from Kutti- 
katte v. Kunhikavamma®. Whether a provi- 
sion for irredemption would amount to a clog 
or not was never decided in Lachurma Goundan 
v. Pandiyappan*. In Mathavan Kesavan v. 
Padmanabhan Narayanan Bhattathiri and 
others, it has been categorically laid down 
that such a provision was possible in view of 
the customary Jaw that was prevalent. Kanam 
in respect of pandaravaka Jands has been re- 
cognised by a few decisions of this Court as 
seen from S.A. Nos. 1261 of 1956, follow- 
ing S.A. No. 1123 of 1956. 


8. Having regard to the above argyments, 
the only question that arises for my considera- 
tion is whether Exhibit ‘A-1-contains a clause 
for renewal at the end of every 12 years. It 
is stated therein: 


12 waded SNC maun Ar 
uwpu IF 5S Soyb YASIN yis 
Bay bd usF a) Qrex® Asyam KOG 
ag uwab, galuh 25-b gy AD 
uerb 6-b Shs yYss@srTb «oP 
Dy ib Sprgrn7b we gS asad 
ToS ula shgb pepg Qarar 
Coren t.5) BGs D. 


9. It is essential, in every mortgage there 
must be an element of debt. The fact that 
Exhibit A-1 is described as a kanam would 
necessarily require to be decided as to what is 
the character of the document. Kanam leases 
were recognised in this part of the country. 
The first of the rulings is the one reported in 
Vasudevan Nambudripad v. Valia Chathu 


ee 


1. 1914 M.W.N. 160: 26 M.L.J. 348. 
2. (1901) I. L. R. 24 Mad. 47: 10 
M.L.J. 321. 
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Achan and others’. At page 56 it was stated 
by a Full Bench of this Court: ; 


“It may be doubted whether a kanim 
demise can be regarded as a purely agricul- 
tural lease. It always, we believe, in the 
absence of contract to the contrary, carries 
with it the right to erect a dwelling-house 
and appurtenances on the land, and to plant 
cocoanut and other trees on any land not 
already devoted to grain cultivation. We 
do not, however, wish to suggest that the 
‘ransfer of Property Act, of its own force, 
applies directly to the present case, but the 
rules in the Act to which we have referred 
are, we think, founded on reason and equity 
and may properly be adopted as a statement 
of the law which we ought to apply to the 
case before us. It must be remembered 
that the rights of a kanam-tenant in Malabar 
- have always been much higher than the rights 
of an ordinary lessee. He is, infer alia, 
absolutely entitled to make improvements, 
and to receive compensation. for them when 
turned out of the holding, and he is not at 
liberty to contract himself out of the right.” 


10. In K. K. Narayanan Nambudripad v. 
M. K. Kristna Pattar and others’, the ques- 
tion arose as to the rights of the tenant in 
relation to the plants sown or planted under 
the Malabar Compensation for Improvements 
Act. There again it was a kanom lease. 
In the same volume at page 618 Chundam 
Veettil Pambayottal Kader Kutti v. C. P. 
M. Muhamed (alias) Imbichi®, it was held 
that kanom is an anomalous mortgage within 
the meaning of section 98 of the Transfer of 
Property Act. In Kutffkatte vw. Kunhi- 
kavamma*, it was held at page 237: 


“As regards the second point we have the 
ruling in Neelakandhan v. Anantakrishna 
Tyer®, that the provision for perpetual rene- 
wal is invalid but in that case the document 
under consideration was executed before the 
passing of the Transfer of Property Act, and 


Ee ee ae a eee er me 
1. (1901) I.L.R. 24 Mad. 47: 10 M.L. 
J. 321 (F.B.). 


2. 1914 M.W.N. 160: 26 M.L.J. 348. 

3. 1914 M.W.N. 618: 24 I.C. 127. 

4. 1918 M.W.N. 235: 7 L.W. 119. 

oe (1907) I.L.R. 30 Mad 61: 16 MLJ. 
462. WA MD. kasi 
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it was held unnecessary to express any opi- 
nion as to the effect of section 98 on such 
covenants. In Gopalan Nair v. Kunhan 
Menor, the learned Chief Justice (then 
Wallis, J.), expressed an opinion that a 
covenant for perpetual renewal in a kanom 
deed governed by the provisions of the 
Transfer of Property Act, would not be 
invalid, as kanom is an anomalous mort- 
gage within the meaning of section 98 of 
the Transfer of Property Act. A perpe- 
tual kanom was recognised by this Court so 
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and subject to well recognised incidents. 
The fact that one of the incidents of the 
tenure is that the kanom tenant advances 
money to the jenmi and there are stipula- 
tions for the return of the sum or such 
portion of it as is left after settling of 
arrears of rent at the termination of the 
tenure is not sufficient to make the con- 
tract one of borrowing or lending and the 
rule against granting of specific perfor- 
mance of contracts to lend or borrow money 
has no application to contracts to grant 


long ago as 1871 vide Nattal Unni v. kanom”. 
Edyaiath Thathan Nambudri?, and was 
held to be valid in Raman Nair v. Kunhi- 11. One of the most important judgments 


adah MoAA in this regard is what is reported in .\fathavan 


Kesavan y. Padmanabhan Narayanan Bhat- 


No doubt a mortgage usually implies a 
tathiri and others'. It was stated as follows: 


possibility of redemption, but in the present 


kanom 1 think that possibility is contemplat- 
ed in case of forfeiture of the demise, if the 
demise were forfeited for any reason, such as 
refusal to pay renewal fee for every 12 years. 
I do not think the jenmi could enforce the 
forfeiture without paying up the mortgage 
amount, and in this contingency we discern 
a possibility of redemption and it also may 
account for the enumeration of the trees in 
existence at the time the deed was executed. 


1 see no reason therefore for differing from 
the opinion frequently expressed in this 
Court that a kanom is an anomalous mort- 
gage within the meaning of section 98 of 
the Transfer of Property Act. This being 
so, the conditions, even though they cons- 
titute a clog on redemption, can be enforc- 
ed. I would therefore dismiss this appeal 
with costs of the Ist respondent”. 


“Both the Courts below hold that the 
demise Exhibit A contains all the incidents 
necessary to construe the deed to evidence 
an irredeemable kanom. On a perusal 
of Exhibit A, we are satisfied that the con- 
current finding on this point of the Court be- 
low is correct. The lower appellate Court 
has in spite of its finding allowed redemp- 
tion to the plaintiffs, holding that irredeem- 
able kanoms cannot be created in respect 
of Pandaravagai lands. No authority has 
been cited in support of this restriction. 
The Jemni and Kudiyan Regulation relates, 
no doubt, to Jenmom lands, but it does not 
prohibit parties from creating irredeemable 
kanoms regarding other kinds of lands if 
the contracting parties so desired. The 
effect of the ruling in Narayanan v. Thrivtk- 
ramariu?, is that it is within the rights of the 
contracting parties to create irredeemable 


In Thiruthiyil Unniri Kutti v. Narayana 
Chettiar and others*, it was categorically laid 
down that a kanom does not involve an ele- 
ment of debt. It was stated: 


kanoms in respect of lands other than Jen- 
mom lands to wit in the particular case. 
Pandaravagai Kudi Jenmom lands. The 
lower appellate Court has brushed aside 
without proper reasons the cogent argu- 
ments advanced on behalf of the defence 
that the intention of the contracting parties 
to Exhibit A was to create an irredeem- 
able kanom. We are satisfied on a peru- 
usal of the document Exhibit A and from 
the course of conduct of the parties 


“A bargain for kanom is not a contract for 
lending or borrowing money but one for 
land. It is a contract for a well-known 
tenure of land prevalent in the west coast 





1. (1907) 1 I.L.R. 30 Mad. 300: 17 
M.L.J. 189. 

2. (1869-1870) 5 M.H.C.R. 258. 

3. 1915 M.W.N. 793: 2L.W. 941. 

4. 1929 M.W.N. 686: A. I. R. 1929 1. 
Mad. 777. ewe 2 


é 


(1915) 4Trav.L.J. 205 at 267. 
19 T.L.R. 47. 
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proved in the case that the parties to the 
demise specifically intended to create an 
irredeemable kanom and not merely a simple 


mortgage”. 


Therefore, if really the parties intended that 
the document should provide for an irredeem- 
able mortage, certainly it will be open to them 
to do so even with regard to these lands, as 
seen from the above ruling. 


12. One important factor which requires to 
be noted is whether the conduct of the par- 
ties would bring out the intention of the deed 
being a redeemable kanom. Earlier, the 
land owner filed a suit for recovery of posses- 
sion in O.S. No. 209 of 1110 (M.E.) on the 
file of the District Munsif’s Court, Kuzhithurai. 
The decree is marked as Exhibit B-7. The 
failure to pray for recovery of possession 
would undoubtedly go to show that the inten- 
tion of the parties was to create an irredeem- 
able mortgage. Otherwise the plaintiff therein 
would not have been content with praying for 
a money decree alone. In Godananda Brah- 
mananda Boothi Swariar v, Kora Thommi?, it 
has been laid down as follows in paragraph 5: 


“Thus the only question for decision in 
these two appeals is whether the tenure 
created under the document sued on is a 
kanom demise coming within the scope of 
the Travancore Jemni and Kudiyan Act. 
The most essential condition to be satisfied 
to bring the demise under this Act is that 
the property demised must be jenmom land 
as defined in clause (1) of section 3 of the 
Act. That definition is as follows — 


‘Jenmom land’ means land (other than Pan- 
daravagai, Sreepandaravagai, Kandukrishi or 
Sirkar Devaswom Land, recognised as such 
‘in the Sirkar accounts) which is either 
entirely exempt from Government tax or, if 
assessed to public revenue, is subject to 
Rajabhogam only, and the occupancy right 
in which is created for a money considera- 
tion (kanom) and is also subject to the 
payment of michavaram or customary dues 
and the periodical renewal of the right on 
the payment of renewal fee. 





1. 1954 K.L.T. 679, 


Tt is significant to note that all varieties of 
Pandaravagai lands are excluded from the 
definition of Jenmom Jands. Sreepandara- 
vagai lands, Kandukrishi lands and Sirkar 
Devaswom lands recognised as such in the 
Sirkar accounts are also excluded from the 
definition of Jenmom lands. In the docu- 
ments sued in each of the two suits under 
consideration, the property is described as 
Pandaravagai Kudi Jenmom property. The 
question therefore is whether Pandaravagai 
Kudi Jenmom land is also jenmom land 
as defined in the Jenmi and Kudiyan Act. 
The lower Courts have answered this 
question in the afframative and the decision 
in Brahmananda  Theerthar v. Krishna 
Pillai*, has been relied on in support of such 
a conclusion. No doubt the document that 
had to be construed in that case had des- 
cribed the property as Pandaravagai Kudi 
Jenmom property and it was ruled by the 
High Court that the property demised was 
jenmom land and as such the demise was a 
kanom demise coming under the Jenmi and 
Kudiyan Act. 'A careful reading of that 
decision shows that the conclusion arrived 
at in that case was justified by the evidence 
that had been adduced to show that at the 
time of the original demise the property 
was really jenmom land and that the plaint 
document was only a renewal of the earlier 
kanom demise. In view of such evidence 
the Court held that the mere description of 
the property as Pandaravagai Kudi \Jen- 
mom in the renewal deed could not affect 
the nature of the original demise which was 
a kanom demise coming under the ‘Jenmi 
and Kudiyan Act. In that case it has not 
been ruled as a general proposition that 
Pandaravagai Kudi Jenmom lands are the 
same as Jenmom lands as defined in the 
Jenmi and Kudiyan Act. On the other 
band, the distinction between the two cate- 
gories of Kudi Jenmom lands, viz., Pandara- ` 
vagai Kudi Jenmom and Kudi Jenmom 
Inam lands has been clearly explained in that 
case and it has been pointed out that Kudi 
Jenmom Inam lands have been recognised 
from time immemorial as a category of jen- 
mom land coming within the definition given 





1. 1945 T.L.R. 22i. 
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in the Jenmi and Kudiyan Act. The conse- 
quences of an absolute alienation of Jen- 
mom properties is that thty cease to be 
jenmom lands thereafter, but are transferred 


kemadathil Vengadeswara Naikkan and ano- 
ther’, the tests to determine the nature of 
transaction between a kanam and a mortgage 
have been laid down as under: 


to the head of Pandaravagai lands in the 
Sirkar accounts and are charged to one- 
fourth assessment. Thereafter they are desig- 
nated as Pandaravagai Kudi Jenmom Jands 
and are recognised in the Sirkar accounts as 
one variety of Pandaravagai lands. Lands 
which have thus lost their characteristic fea- 
ture of jenmom land as being wholly exempt 
from Sirkar tax or only subject to the pay- 
ment of Rajabhogam, cannot thereafter be 
deemed to be jenmom properties. To cons- 
titute a demise as a kanom demise coming 
under the Jenmi and Kudiyan Act, it is 
necessary that the property must retain the 
character of Jenmom land even at the time 
of the demise. This condition is not satis- 
fied by the plaint document in these two 
cases because even prior to the date of the 
documents the properties had become Pan- 
daravagai Kudi Jenmom lands falling out- 
side the definition of ‘jenmom land’ and the 
demise was not of any jenmom land but 
only of Pandaravagai Kudi Jenmom land. 
It follows, therefore, that the demise under 
these documents cannot amount to a kanom 
demise coming under the Travancore Jenmi 
and Kudiyan Act and as such there is no 
force in the contention that the plaintiff is 
entitled only to recover the jenmikaram in 
respect of these properties. No question 
of assessment of jenmikaram can arisé in 
respect of a demise which is outsidé the 
scope of the Jenmi and Kudiyan Act. In 
respect of such demises the rights and liabili- 
ties of the parties have to be regulated by 
the terms of the contract embodied in the 
deed of demise. ‘It is clear from a perusal 
of the plaint document in each of these 
cases that the parties have not created an 
irredeemable tenure by agreement. The 
provision for renewal will not by itself be 
sufficient to create such an irredeemable 
tenure. That provision will be satisfied 
and exhausted with the grant of one renew- 
al and thereafter the owner of the property 
will be entitled to enforce his right of 
redemption” . 


13. Again, in Panangat Unneeran’s Son 


Ayyappan and another y. Pozhankevil Thek- 


e 


“Kanam has been variously defined. 
Sundara Iyer in his Malabar and Aliyasan- 


thana Law, at page 290, observes as fol- 
lows: 


“ ‘Kanam’ is described in the Sudder Court 
proceedings as mortgage with possession, 
the mortgagee recovering interest on the 
money he has advanced from the produce 
of the land and paying the net profits 
(michavaram) to the landlord. It thus par- 
takes of the character of both a lease and a 
mortgage. Sometimes the one character 
predominates, sometimes the other. In a 
kanam lease, the lease is the substantial 
thing, the security being a minor matter. 
In the case of a kanam mortgage, the 
amount advanced is substantial, the michava- 
ram being but trifling. This was the view 
propounded in Silapani v. Ashtamurthi2. 
The question that arose was one of limita- 
tion, As the parties had treated the 
transaction as one of mortgage, their Lord- 
ships applied Article 148. But since then 
all the kanams have been treated as mort- 
gages’. The learned author quotes some 
tulings in support of the proposition that 
kanam is more in the nature of a mortgage 
than a lease. Then he continues: 


“Tenures resembling kanam are to be met 
with elsewhere also but the special feature 
in Malabar is that kanam tenure is the 
ordinary mode of enjoying land with the 
territorial magnates so that it is regarded in 
much the same light as leases from year to 
year elsewhere’ .” 


Section 2 (18) of Act, IV of 1961, defines 
what a kanam is: 


‘Kanam’ means the transfer for considera- 
tion of money or in kind or in both, by a 


een 


P 1962 K.L.T. 733: 'A.I.R. 1963 Ker. 
b a 


2. (1881) I.L.R. 3 Mad. 382 (F.B.). 
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landlord of an interest in specific immo- 
vable property to another for the latter’s 
enjoyment, whether described in the docu- 
ment evidencing the transaction as kanam 
or kanapattam, the incidents of which trans- 
fer include:— 


(a) a right in the transferee to. hold the 
said property liable for the consideration 
paid by him or due to him; 


(b) the liability of the transferor to pay 
to the transferee interest on such considera- 
tion unless otherwise agreed to by the par- 
ties, and .......... , So, it is clear that 
kanam is a transfer of an interest in the pro- 
perty for its enjoyment. Although the dis- 
tinction between a transfer for enjoyment 
and a transfer by way of security is real and 
material, to say that the distinction between 
a kanam and a mortgage lies in this will not 
carry us very far in construing a particular 
document. We have still to decide the 
further question whether the security or the 
lease element predominates and, that will 
depend ultimately upon the intention of the 
parties gatherable from the other terms in 
the document. The Supreme Court has laid 
down this principle in Ramdhan Puri v. 
Bankev Bihari Saran’ : 


‘The only guiding rule that can be extract- 
ed from cases on the subject is that the 
intention of the parties must be looked into 
and that when once you get a debt with a 
security of land for its redemption the 
arrangement is a mortgage by whatever 
name it is called’. 
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see whether the relationship created is that. 
of the lessor and lessee or debtor and credi- 
tor. So we have to scrutinised the terms of 
the document in order to ascertain the inten- 
tion of the parties whether they wanted to 
create a debtor and creditor relationship or 
not; and in ascertaining that intention cer- 
tain tests have been laid down. That, if I 
may say so with respect, is the approach 
made by Raman Nayar, J., in Hussain 
Thangal y. Alit. He formulated certain 
tests for finding out the intention of the 
parties whether the transfer is by way of 
enjoyment or as security. Some of the 
tests formulated by the learned Judge are: 
the label given by the parties, the ratio 
which the consideration bears to the value 
of the property, the presence in the docu- 
ment of anything savouring of subjection 
on the part of the transferee to the trans- 
feror, the transferor’s need for money, and 
whether the periodical payments are stated 
to be hy way of residual rent or by way of 
profits”. : 


From the above, it is clear that it is the inten- , 
tion of the parties which requires to be ascer- ; 
tained. As a matter’ of fact, in Narayanan 
v. Kanniamimal and others?, Ismail, Į., as he 
then was, stated that inorder to find out 
whether a kanam is redeemable or irredeem- 
able one of the important tests would be to 
see whether it provides for succtssive renew- 
als. Jt is stated in paragraph 4 at page 450: 


“What has to be decided is as to what was 
the intention of the parties when they en- 
tered into the transaction, namely, whether 
they intended that the kanam should be an 
irredeemable or redeemable one. For finding 
out this intention, what is relevant is what 


The same view was expressed by Joseph, J., 
in the decision reported in Karthiyani Amma 
v. Raghavan Pilla}. The learned Judge 


observed : 


“The only principle that can be deduced 
from these decisions is that the Court should 








1. 1959 S.C.J. 121: 1959 S.C.R. 1085: 
(1959) 1 M.L.J. (S.C.) 53: (1959) 1 An. 
W.R. (S.C.) 53: A.LR. 1958 S.C. O41. 

2. 1962 Ker.L.T. 380. 


the parties agreed upon at the time when 
they entered into the transaction and not 
whether one or the other party to one trans- 
action exercised his rights arising out of 
the transaction or not.” 


14. A careful perusal of the document clearly 
shows that the intention was to creafe alr 


pa TT anaa anana 


1. 1961 Ker.L.T. 1033. 
2. (1973) 1M.L.J. 448: 86 L.W. 505 :: 


A.I.R. 1973 Mad. 471. 
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\irredeemable mortgage and that it is not a, 
mortgage. ` The provision of such a clause 
would not amount to a: clog is also clear from 
Kuttikatte v. Kunhikayamma*. The stipula- 
tion as to renewal on payment of renewal fee 
would mean a presumption being drawn in 
favour of irredeemability in respect of..Sree- 
pandaravagai lands. The instant case falls 
squarely within the ratio of the ruling, report- 
ed in Mathavan Kesavan v. 
Narayanan Bhattathiri and others?, This 
would be enough to dispose of the second 
apreal holding that the appellant has no case. 


15. However, it was argued before me that 
consequent to the passing of the Jenmikaram 
„Abolition Act, this right, even assuming that 
it existed, had been put an end to. The 
leffect of granting patta under the said ‘Act 
‘would mean that the right of the respondents- 
defendants in relation to the holding had be- 
come secured. 
patta is granted in recognition of pre-existing 
rights and does not amount to conferment of 
any new tight whatever. From this point of 
view also the plaintiff will have to fail. Of 
course, if by other proceedings he desires to 
challenge the grant of patta, it is well open 
to him to do so. : 


16. Subject to the above observations the 
second appeal fails and is hereby dismissed. 
However, there will be no order as to costs. 

R.S. 


Second appeal 


dismissed . i 





1. 1918 M.W.N. 235: 7 L.W. 119. 
2. (1915) 5 Trav.L.J. 265. | - 
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IN. THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present :—S. Swamikkannu, J. 


Balakrishnan ~ Appellant 
Uv. S. 
Krishnamoorthy and others 

Respondents. 


Pondicherry Extension of Laws Act (XXVI 
of 1968), sections 3, 4 and 5; Civil Procedure 
Code (V of 1908), sections 45-A and 47— 
Court auction to realise money due under 
morigage—Surenchere on 6th March, 1968 
and subsequent sale ‘follo enchere on 15th 
March, 1972—Validity of sale challenged. — 
Introduction of Civil Procedure Code with 
effect from 5th September, 1968—French pro- 
cedural law or Civil Procedure Code provi- 
sions, which law applicable—Section 4 of Act 
XXVI of 1968 repealing French Code of Civil 
Procedure—E ffect. 


The appellant B, had executed a mortgage 
deed in favour of G. The latter sought to 
tecover the money due by way of ‘Court auc- 
tion. On G’s death pending the proceedings 
the respondents as legal representatives conti- 
nued the same. In the first auction the highest 
bid was for Rs. 15,000. In the ‘surenchure’ 
held on 6th March, 1968, one 4 became the 
purchaser for Rs. 17,000. On her failure to 
pay the amount a fresh sale ‘follo enchere’ was 
ordered in which the 4th appellant before the 
ower-appellate Court became the purchaser. 
This sale was on 15th March, 1972. It was 
confirmed and sale certificate issued. At the 
Stage of recording delivery of possession to 
the purchaser by the Amin, two petitions were 
filed, one by B to set aside the sale and stay. 
of proceedings and the other by 4 for injunc- 
tion against the purchaser from interfering 
with possession which she claimed to hold. 
Both of them challenged the validity of the sale 
on the ground inter alia, that the sale had been 
held not according to the provisions of the 
Civil Procedure Code, which had been intro- 
duced on 5th September, 1968, but according 
to the French procedural law which was not 
then in force, and even under that law the sale- 
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would be irregular for non-observance’ of cer- 
tain essential formalities. The trial Court 
treated the applications as suits under section 
47 of the Civil Procedure Code without how- 
ever, recovering the corresponding court-fees 
and held that the sale was vitiated since it had 
not been conducted according to the Civil Pro- 
cedure Code provisions. On appeal against 
the order A.S. No. 146 of 1977, by the res- 
pondents (legal representatives of the original 
creditor) the lower appellate Court held the 
matter to be in the nature of a suit and re- 
numbered it as an appeal suit on payment of 
corresponding court-fees. Refusing an appli- 
cation for adjournment the Court proceeded 
with the matter under Order 17, rule 3 of the 
Civil Procedure Code. It remanded the mat- 
ter to the lower Court as it had not considered 
the objections raised by the parties to the vali- 
dity of the sale even if the French procedural 
Jaw was to be followed and also gave certain 
directions as to court-fees. In appeal, against 
‘the order of remand, it was contended inter 
alia, that the lower appellate Court erred in 
entertaining an appeal against the order passed 
under section 47, Civil Procedure Code, and 
converting the original C.M.A. into a regu- 
Jar appeal on payment of court-fees when the 
Civil Procedure Code provisions deeming an 
order passed under section 47 to be a decree 
‘had been repealed retrospectively, so much so 
no appeal will lie from the order in an appli- 
cation under section 47 and the order of re- 
‘mand passed in A.S. No. 146 of 1977 is 
without jurisdiction. 


Held: The decisions show that it is the 
duty of the Court to follow the old procedure 
wherever it is necessary under the law with 
such adaptations as may be required under the 
change of machinery. [Para. 11.] 


A careful perusal of the contents of section 4 
of the Pondicherry Extension of Laws Act 
(XXVI of 1968), clearly shows that all legal 
‘proceedings can be continued for the enforce- 
‘ment of any right which has accrued to any 
‘party at the time of the change of Jaw. 


[Para. 11.] 


‘In the present appeal to the High Court, 
A had become  sale-auction-purchaser for 
‘Rs. 17,000 prior to 5th September, 1968, creat- 
‘ing for her a valuable right and also the lia- 
‘bility to pay the difference between the price 
-offered by her and the price of the final sale, 
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in case of resale for non-payment within time. 
This has created corresponding rights for the 
respondents herein in their capacity as credi- 
tors and also in favour of other creditors of 
the appellant herein and ultimately for the 
appellant himself. If the change in procedure 
is effected at that stage many of the rights and 
privileges of diverse parties would be affected. 
The legal position is quite clear that the auc- 
tion sale proceedings started before 5th Sep- 
tember, 1968 and which had reached the stage 
of ‘follo enchere’ should not be discontinued 
and that the new Civil Procedure, 
would not apply in the instant case. The re- 
mand order is correct inasmuch as the lower 
appellate Court has found that the trial Court 
has disposed of the matter by merely finding 
that the sale held on 15th March, 1972 should 
have been conducted in accordance with the 
provisions of the Indian Civil Procedure Code, 
and not considering the objections raised stat- 
ing that even under the terms of the French 
Code of Civil Procedure, the proceedings were 
not regular. AEN 


Cases referred to:— 


Ramaswami, In re, (1965) 2 M. L. J. 322: 
Susama Bala v. Bibhuti Bhushan, A.I.R. 
1973 Cal. 295; Adaikappu Chettiar v. Ayesha 
Natchiar, (1975) 2 M.L.J. 298: 88 L.W. 
636: A.J.R. 1976 Mad. 32. 


Appeal against the order of the District Court, 
Pondicherry, dated 24th August, 1977 in A. 
S. No. 146 of 1977—E.A. No. 65 of 1972 
a E.P. No. 25 of 1972, Sub-Court of Karai- 
kal. 


V. S. Ramakrishnan, for Appellant. 


K.N. Balasubramaniam, for Respondent. 


The Court made the following 


Orper.—This is an appeal under Order 43, 
rule 1, Civil Procedure ‘Code, by the respon- 
dent Balakrishnan, against the judgment and 
decree, dated 24th August, 1977 in A.S. No. 
146 of 1977, on the file of the Court of the 
learned Principal District Judge, Pondicherry, 
allowing the appeal and setting aside the 
judgment and decree of the trial Court, and 
remanding the matter to the trial ‘Court for 
fresh disposal in accordance with the law. 
The court-fee paid in the appeal was directed 
to be refunded.. The appeal was against the 


` 


11]. 


order and decree, dated 5th March, 1976, in 
E.A. No. 65 of 1972 in E.P. No. 25 of 
, 1972, passed by the learned Subordinate Judge, 
Karaikkal. ; 


2. E.P. No. 25 of 1972 in A.S. No. 38 
of 1967, E.A. No. 26 of 1972 in E.P. No. 
25 of 1972 and E.A. No. 65 of 1972 in E. 
P. No. 25 of 1972, were disposed of altogether 
by the learned Subordinate Judge, Karaikkal 
on the 5th March, 1976. We are concerned 
only with E.A. No. 65 of 1972 in E.P. 
No. 25 of 1972. 


3. E.P. No. 25 of 1972 is the petition filed 
by the legal representative of the deceased 
decree-holder, one Govindasami Pillai far the 
delivery of possession of immovable properties 
(lands) purchased by the petitioners in Court 
auction on 15th March, 1975. 


4. The proceedings out of which the appeal, 
A.S. No. 146 of 1977 arises were laid under 
the following circumstances. One Balakrish- 
nan, the appellant before this Court, and who 
was the respondent in the said appeal A.S. 
No. 146 of 1977, executed a mortgage deed in 
favour of one Govindasami Pillai. The latter 
təok steps for recovery of money by way of 
Court auction sale. During the proceeding he 
passed away and the proceeding was continued 
by his legal representative, namely, the respon- 
dents before this Court and the appellant in 
"A.S. No. 146 of 1977. In the first auction, 
the highest bidder was one Deivasagayam for 
Rs. 15,000. In the ‘surenchure’ auction held 
on 18th August, 1968, the sale was in favour 
of Anjalai. Since she failed to pay the sale 
amount, a fresh sale on :felle enchere’, was 
ordered in which the fourth appellant before 
the appellate Court became the auction pur- 
chaser for an amount of Rs. 8,000 on 15th 
March, 1972. The sale has been confirmed 
and sale certificate issued in favour of the 
auction-purchaser. It appears also that pos- 
session was given by the Amin and at the stage 
of recording the delivery of possession by the 
Amin two petitions were filed, one by Bala- 
krishnan and the other by Anjalai. Bala- 
krishnan asked for setting aside the sale in 
favour of the fourth appellant and to stay the 
proceedings. Anjalai stated that she was still 
in possession of the property and prayed for 
an injunction against the appellants restraining 
them from interfering with her peaceful pos- 
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session. Both the petitioners attacked the sale 
in favour of the fourth appellant on the ground 
that it was ordered under the French Proce- 
dure which was not then in force and also on 
the ground that even under that procedure, the 
sale was irregular as some of the essential for- 
malities of French Law were not followed. 

The trial Court finding that the appellants 

raised new questions of some importance 

treated these applications as suits under sec- 

tion 47, Civil Procedure Code, but failed to 

recover: the corresponding court-fees. It held 
that since the sale in favour of the fourth 
appellant took place in the year 1972, after 
the coming into force of the Indian Civil Pro- 
cedure Code, the sale should have been con- 
ducted in accordance with the principles of 
Indian Civil Procedure Code, that many of 
the essential formalities embodied in the latter 
Code were not followed and accordingly de- 
cided that the sale was not valid. In the result 
it dismissed the application of Anjalai and 
allowed the application of Balakrishnan, the 
appellant herein by order, dated 5th March, 
1976. It is against that order that the appeal 
A.S. No. 146 of 1977 was preferred before 
the lower appellate Court only by the legal 
representatives of the original creditor. 


5. The lower appellate Court took the view 
that the matter dealt with by the trial Court, 
the execution Court, was really in the nature 
of a suit and therefore, the appeal which was 
originally numbered as a C.M.A. was re- 
numbered in the lower appellate Court as an 
appeal suit upon payment of the corresponding 
court-fees by the appellants. Though an ad- 
jcurnment was sought for on the ground that 
on account of Ramzan, the learned counsel for 
the respondent was observing fast and there- 
fore, was not able to come before the lower 
appellate Court to argue the appeal the lower 
appellate Court found that the move for the 
adjournment appeared to be an attempt to pro- 
tract the proceedings and was not for any bona 
fide reason. Therefore, the lower appellate 
Court dismissed the application for adjourn- 
ment and proceeded with the matter under 
Order 17, rule 3, Civil Procedure Code. 


6. The lower appellate Court considered the 
point whether the sale proceedings started 
under the French Law should be continued 
under the same law after the coming into force 
of the Indian Civil Procedure on 5th Septem- 
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ber, 1968. The lower appellate Court found 
that the trial Court had disposed of the mat- 
ter only in finding that the sale on ‘folle- 
enchere’ in favour of the 4th appellant held 
on 15th March, 1972, should have been con- 
ducted under the Indian Civil Procedure Code 
and was not in conformity with the provisions 
therein and that the trial Court did not con- 
sider any of the objections raised by Bala- 
krishnan, the appellant ‘herein, stating that even 
under the French Code of Civil Procedure, the 
proceedings were not regular and as such for 
considering these aspects of the case, the lower 
appellate Court found it proper to remand 
the matter back to the trial Court. Hence the 
lower appellate Court directed the trial Court 
that before starting again the matter it shall 
direct the respondent to pay the necessary 
court-fees and the proceedings shall be treated 
as a suit. In the result, the appeal preferred 
by the respondents herein was allowed by the 
lower appellate Court. The order of the trial 
Court was set aside and the matter was re- 
manded to the trial Court for fresh disposal 
in accordance with the law. The court-fees 
paid in the appeal was directed to be refunded 
by the lower appellate Court. 


7. Aggrieved by the above order of remand 
made by the lower appellate Court, the res- 
pondent Balakrishnan. and the appellants before 
the lower appellate Court have come forward 
with this appeal inter alia contending that the 
lower appellate Court erred in entertaining an 
appeal against the order passed under section 
47, Civil Procedure Code, and converting the 
original C.M.A. into one as a regular appeal 
on payment of ad valorem court-fees when the 
provisions of the Civil Procedure Code, deem- 
ing an order passed under section 47 as a 
decree had been repealed retrospectively. In 
other words, it is vehemently contended on 
behalf of the appellant that the lower Court 
ought to have held that the order made in an 
application under section 47, Civil Procedure 
Code, not being a decree, neither a civil mis- 
cellaneous appeal nor a regular appeal would 
lie. Therefore, it is contended on behalf of 
the appellant that the order of remand passed 
in A.S. No. 146 of 1977 is without juris- 
diction. 


8. In this regard, the provisions of sections 
4 and 5 of the Pondicherry Extension of Laws 
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Act, 1968 (XXVI of 1968) are also referred 
to. Section 4 of the Act reads as follows:— 


“1. Any law in force in Pondicherry or any 
area thereof corresponding to any Act re- 
ferred to in sub-section (1) of section 3 or 
any part thereof (except in so far as such 
Jaw continues to be applicable to Renon- 
cants) shall stand repealed as from the 
coming into force of such Act in” Pondi- 
cherry. 


2. Nothing in sub-section (1) shall affect 
—-(a)the previous operation of any law so 
repealed or anything duly done or suffered 
thereunder; or 

(b) any right, privilege obligation or liability 
acquired accrued or incurred under any 
Law so repealed, or 


(c) any penalty, forfeiture, or punishment 
incurred in respect of any offence committed 
against any law as repealed; or 

(d) any investigation, legal proceedings or 
remedy in respect of any such right, . privi- 
lege, obligation, liability, penalty, forfeiture 
or punishment as aforesaid, 


and any such investigation, legal proceeding 
of remedy may be instituted, continued or 
enforced and any such penalty, forfeiture or 
punishment may be imposed as if this Act 
had not been passed: 


Frovided that anything done or any action 
taken (including any appointment or dele- 
gation made, notification, instruction or 
direction issued, form, bye-law or scheme “ 
framed, certificate obtained, permit licence 
granted, or registration effected) under any 
such law, shall be deemed to have been done 
or taken under the corresponding provision 
of the Act extended to Pondicherry by this 
Act and shall continue to be in force ac- 
cordingly unless and until superseded by 
anything done or any action taken under the 
said Act. 


Section 5 of the Act reads as follows :— 


“All rules notifications, ‘orders, regulations 
and bye-laws made or issued by the Central 
Government under the provisions of any Act 
generally for the territories to which such 
Act extends shall, as from the commence- 
ment of the provisions of such Act in Pondi- 
cherry, extend to, and come into force in 
Pondicherry.” 


» 
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It is also provided in section 3 of the said 
Act, that the Acts specified in Part I of the 
Schedule as they are generally in force in the 
territories to which they extend and the Acts 
specified in Part II of the Schedule as they 
were in force on the 1st day of August, 1966, 
in the State or Union territory mentioned there- 
against shall extend to Pondicherry, subject to 
the modifications, if any, specified in the Sche- 
dule. Notwithstanding anything contained in 
sub-section (1) or in the relevant provision, 
if any, of each such Act for the commencement 
thereof, the ‘provisions of each such Act shall 
come into force in Pondicherry on such date 
as the Administrator may, by notification in the 
Official Gazette, appoint. Tt is relevant in this 
connection to note that the Civil Procedure 
Code is also mentioned as a last item in the 
Schedule to the Act under section 3 (1) of the 
Act. 2 


9. Tt is stated as against the said Act under 
the Schedule that after section 45. Section 45-A 
has to be inserted. Tt reads as follows :— 


“Pxecution of decrees etc., passed or made 


before the commencement of the ‘Code in’ 


Pondicherry — Any judgment decree or 
order passed or made before the commence- 
ment of this Code by any civil Court in the 
Union Territory of Pondicherry shall for the 
purpose of execution, be deemed to have 
been passed or made under this Code.” 


The point for consideration in this appeal is, 
whether the lower appellate Court is correct 
in having remanded the matter to the trial 
Court for fresh disposal in accordance with 
the Jaw. 


10. Jt is common ground that *Surenchere’ 
took place on 6th March, 1968, and the subse- 
quent sale ‘fello enchere’ in favour of the 4th 
appellant took place on 15th March, 1972. 
According to the respondents herein the sale 
proceedings started under the French Code of 
Civil Procedure should be continued as per 
the same procedure. As per the appellant’s 
contention, which was upheld by the trial 
Court, it was the Indian Civil Procedure Code, 
which applies after 5th September, 1968, even 
for proceedings which are pending at that time. 
The Indian Code of ‘Civil Procedure came into 
force with effect from 5th September, 1968. It 
is provided under sub-section (1) of section 4 
of the Pondicherry Extension of Laws Act 
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(XXVI of 1968), that the French Code of 
Civil Procedure has been repealed. But, sub- 
section (2) to section 4, as incorporated supra 
has made some saving provisions. 


11. A careful perusal of the contents of sec- | 
tion 4 of the Pondicherry Extension of Laws | 
Act (XXVI of 1968), clearly shows that, (sic) : 
all legal proceedings can be continued for the; 
enforcement of any right which has accrued to! 
any party at the time of the change of law. ' 
An introduction of the procedural law of the 
land, namely, India, had been made into the 
territory of Pondicherry. 


12. The decision in Ramaswami, In rel is 
relied upon for the following proposition:— 


“Tt is a well-known principle of International 
Law that a foreign settlement, obtained in 
an inhabited country, by conquest or by ces- 
sion from another power stands in a differ- 
ent position from a settlement made by 
colonising, that is, peopling an uninhabitated 
country. In the latter case the subjects of 
the country from which they emigrate carry 
with them the laws of the country of their 
origin, there being, of course, no lex loci. 
In the former the law of the country to 
which they go continues until the Crown or 
the Legislature changes it. 


This principle has been carried out succes- 
sively in section 5 of the French Establish- 
ments (Administration) Order, 1954, sec- 
tion 4 of the Pondicherry (Administration) 
Act, 1962, and section 4 (2) (d) of the 
Pondicherry (Laws) Regulation, 1963. By 
the force of these repealing and saving pro- 


visions the pre-existing French law 
has become as much ‘the estab- 
lished Jaw’ in force in the territory 


of India within the meaning of ‘Article 13 
(3) (a) of the Constitution of India, as any 
other law for the Indian Union, such as, the 
Criminal Procedure Code or the Penal Code, 
That the law thus given validity was origi- 
nally a law in force in what was foreign ter- 
ritory would not affect the question of its 
being an established law in the territory 
newly added to the Indian Union. 


1. (1965) 2 M.L.J. 322, 
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The pre-existing French law preserved for 
‘enforcement in the newly added French ter- 
ritories, is not an ad hoc legislation designed 
to meet a particular contingency or a parti- 
cular set of persons, but was a law firmly 
and well established in the territory, having 
general acceptance under the principles of 
International law. The citizens of that terri- 
tory have, therefore, a vested right to be 
governed by the French law, i.e., the French 
Criminal Procedure and French Penal Code, 
until such time as competent authority in- 
troduces new patterns of legislation. Tt is 
also clear that the modified provision of the 
‘Code De Procedure Penale’ which came 
into force in Trance and other French terri- 
tories after the date when the former French 
possessions in India came under the de facto 
jurisdiction of the Government of India in 
1954, and before the de jure transfer of juris- 
diction in 1962 would have no application to 
a case where after the de facto transfer in 
1954 and before the de jure transfer in 1962, 
after the investigation by the police in a cri- 
minal case, and other process as committal 
had been made for trial beforg the, ‘Tribu- 
nal Criminal.’ 


Tt is not the Jaw that after the ‘extension of 
the Constitution of India to Pondicherry, 
only the Indian Criminal Procedure and 
Penal Code, should be applied for the trial 
of the accused in such case and not the 
French Taws.” 


13. The decision in Susama Bala v. Bibhuti 
Bhushan’, is relied upon for the proposition 
that the Gresses copy can be executed under 
the Indian Law without filing a suit, that the 
right obtained under the Gresses copy is a 
substantive right and not a procedural one and 
was preserved under the Indian Law after 
merger of. .Chandernagore and that this right 
is not inconsistent with the provisions of the 
Civil Procedure Code. 


14. . The decision in Adaikappa Chettiar v. 
Ayesha Natchiar?, is relied upon for the pro- 
position that a holder of a mortgage, although 
it has, been granted under the Trench Law and 





1. A.I.R. 1973 Cal. 295. 
2. (1975) 2M.L.J. 298: 88 L.W. 636: 
A.T.R, 1976 Mad, 32, 
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procedure, is certainly entitled under the Civil 
Procedure Code to file a suit in accordance 
with the procedure thereof. This decision is 
also relied upon for the proposition laid down 
in it, namely, that when a person, who enjoyed 
a privilege, filed a suit in the ordinary civil 
Court on foot of a notarial mortgage deed, it 
is the plain duty of the Court to entertain it 
under section 9 of the Civil Procedure Code. 
Even though the plaintiff might have had the 
alternative relief of enforcing the mortgage as 
if it were a decree without resorting to an ac- 
tion in a civil Court, undoubtedly the plaintiff 
shared with the other Jndian citizens, the right 
to file a suit on the mortgage deed in a civil 
Court, obtain a decree and then proceed to 
execute it. 


15. The above said decisions are to the effect 
that it is the duty of the Court to follow the 
old procedure wherever it is necessary under 
law and with such adaptations as may be re- 
quired under the change of machinery. 


16. Inthe present appeal before this Court, 
the question which arises is whether any right 
or privilege arose for any of the parties in the 
court-auction proceedings started before Sth 
September, 1968 justifying the continuance of 
the old procedure. It is relevant in this con- 
nection to note that Anjalai had become sale 
auction-purchaser for an amount of Rs. 17,000 
prior to 5th September, 1968. This created 
for her a valuable right and also the liability 
to pay the difference’ between the price offered 
by her and the price of the final sale, in case 
of resale for the non-payment within time. 
This has created corresponding rights for the 
respondents herein in their capacity as credi- 
tors and also in favour of other creditors of 
the appellant herein and ultimately for the 
appellant himself. If the changed procedure 
is given effect at that stage many of the rights 
and privileges acquired by diverse parties would 
be affected. It would be unsafe and unwise 
{o make a radical change of procedure at that 
stage. Therefore, the legal position is quite 
clear that the auction sale proceedings started 
before 5th September, 1968 and which had 
reached the stage of ‘folle enchere’ should not 
be discontinued, and that the new Code of 
Civil Procedure, „would not apply in the 
instant case, Therefore, the lower appellate 


> 
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Court is correct in answering that point 
accordingly. The lower appellate Court is 
also correct in having remanded the matter in- 
asmuch as it has found that the trial Court has 
disposed of the matter only in finding that the 
sale as ‘folle enchere’ in favour of the 4th 
respondent held on 15th March, 1972, should 
have been conducted in accordance with the 
provisions of the Indian Civil Procedure ‘Code. 
The trial Court had not considered any of the 
objections raised by the appellant Balakrishnan. 
stating that even under the French Code of 
Civil Procedure, the proceedings were not 
‘regular. ' For considering these aspects of the 
case, the lower appellate Court is correct in 
having found that it is proper to remand the 
matter back to the trial Court and also giving 
directions to the lower Court that before start- 
ing again the matter, it shall direct the respon- 
dent (the appellant herein) to pay the neces- 
sary court-fees and the proceedings shall be 
treated as a suit. Therefore, the order of re- 
mand made by the lower appellate Court is cor- 
rect. The judgment and decree of the lower 
appellate Court are confirmed. There is no 
merit in the appeal. The appeal is dismissed, 
but under the circumstances, there will be no 
order as to costs. 


RS. - 





Appeal dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—P. R. Gokulakrishnan, O.CJ. and 
V. Ratnam, J. 


The Principal, Kendriya Vidyalaya Gill 
_-Nagar, Madras-94 and another 
Petitioners” 
v. 


V. Rajagopalan Respondent.. 


Limitation Act (XXXVI of 1963), sections 5 
and 14—Respondent filing writ petition—Peti- 
tion allowed on 15th July, 1980—Application 
preferred for review of the order filed on 1st 
October, 1980—Application dismissed on 7th 
August, 1981—Appeal against order in writ 
petition filed thereafter on 11th September, 
1981, with a petition to condone delay in filing 
the appeal—Delay of 390 days in filing appeal 
—-Time taken in prosecuting review applica- 
tion and for obtaining copy of order therein, 
if deductible—Delay between date of dismissal 
of review application and filing of appeal not 
explained—Delay not condoned—No sufficient 
cause. $ 


The respondent had filed a writ petition 
(W.P. No. 4080 of 1977) and it was allow- 
ed on 15th July, 1980. An application for re- 
view of that order (M.M.P. No. 7874 of 
1980) made by the present petitioners on Ist 
October, 1980, was dismissed on 7th August. 
1931. Thereafter the present petitioners pre- 
ferred an appeal against the order in W.P. 
No. 4080 of 1977 on 11th September, 1981, 
admittedly after 390 days from the expiry of 
the time allowed for preferring such an appeal. 
The petitioners contended that they were bona 
fide prosecuting the review application and 
were entitled to put forth the pendency of the 
review proceedings as sufficient cause for the 
delay in the filing of the writ appeal, 


Fleld: In the present case, there was an 
application for review at the instance of the 
petitioners within the time provided for it and 
also within the time for preferring an appeal. 
Therefore, this may be a case to which the 
time occupied by the Court in disposing of 








*C.M.P. No. 3654 of 1982 in W.A. 
SR. No. 94585 of 1981. 
20th April, 1982, 
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the review application can be added thereto 
so that if an appeal is presented within the 
extended time it can be treated as having been 
presented within that extended time. That 
would mean that the appeal in the present 
case should have been preferred at least on 
or before 7th August, 1981, when the review 
petition was disposed of. But that was not 
done and the appeal had been filed only 11th 
September, 1981. The period between the 
date of the disposal of the writ petition viz., 
15th July, 1980, and the date of presentation 
of the writ appeal viz., 11th September, 1981, 
even after excluding the time taken in pro- 
secuting the review—application and for ob- 
taining copy, would exceed the period pre- 
scribed for preferring an appeal. Therefore 
from any point of view, in the instant case, 
the petitioners cannot even on the assumption 
that the bona fide prosecution of review pro- 
ceedings would constitute sufficient cause for 
purposes of section 5 of the Indian Limita- 
tion Act, take advantage of the review pro- 
ceedings ‘and claim the benefits of section 5 of 
the Limitation Act. .[Para..10.] 


Even on the footing that the petitioners had 
been bona fide prosecuting the review proceed- 
ings, there was no reason why they had not 
preferred the appeal. immediately after the 
disposal of the review application. The 
dela, that had occurred between 7th August, 
1981 and 11th September, 1981, was an avoid- 
able delay and has not been satisfactorily 
explained at all. For filing an appeal it was 
not necessary to obtain a copy of the order 
dismissing the review application. 
prr i [Para. 10] 
The question whether a prosecution of a re- 
view application would be sufficient cause for 
not filing an appeal against the order on the 
writ petition in time for purposes of section 5 
of the Limitation Act or not, left open. 
Weg oa [Para 7.] 
Cases referred to:— 

K. R. Bari & Co. yv. Employees’ State Insu- 
rance. Corporation, A. I. R. 1962 P. & H. 
308; State of Rajasthan v. Rikhabahand, 
A.I.R. 1966 Raj..213; Brij Indar Singh v. 
Kanshi Ram, (1918) I.L.R. 45 Cal. 94; 
M.T. Cherian v. P. V. Naik & Co., AI. 
R. 1972 Ker. 117; Rajendra Bahadur v. 
Rajeshwar Bali, (1937) 46 L.W. 219: A.LR. 
1937 P.C. 276; Maung-Dai-Na v. Ma- 
Kaya, (1921) 64 I.C. 516. 
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Petition under section 5 of the Limitation 
Act, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to condone the 
delay of 390 days in filing the W.A. SR. 
No. 94585 of 1981 ought to be preferred to 
this Court against the order of the Hon’ble 
Mr. Justice Padmanabhan in W.P. No. 4080 
of 1977, dated 15th July, 1980. 


K. Swamidurai, for Petitioners. 
S. V. Jayaram, for Respondent. 
The Order of the Court was made by 


Ratnam, J—This is an application under sec- 
tion 5 of the Limitation Act, 1963, to con- 
done a delay of 390 days in filing a writ 
appeal against the order in W.P. No. 4080 
of 1977. The petitioners herein were respon- 
dents 1 and 2 in the writ petition and Padma- 
nabhan, J., allowed the writ petition on 15th 
July, 1980. The petitioners herein as well as 
the third respondent in the writ petition filed 
on ist October, 1980, an application in 
W.M.P. No. 7874 of 1980 seeking a review 
of the order passed in W.P. No. 4080 of 
1977. The review application so filed by the 
petitioners and another was dismissed on 7th, 
August, 1981. Thereafter, the petitioners 
alone preferred an appeal against the order in 
W.P. No. 4080 of 1977 on 11th September, 
1981, admittedly after 390 days after the ex- 
piry of the time allowed for preferring such 
an appeal. 


2. In paragraph 5 of the affidavit filed in 
support of this petition, it has been stated that 
the petitioners were advised to file a review 
petition in W.M.P. No. 7874 of 1980 and 
that petition was dismissed on 7th August, 
1981 and thereafter the petitioners were ad- 
vised to get a copy of the order in W.M.P. 
No. 7874 of 1980, which was obtained on 7th 
August, 1981, and the appeal had been filed 
subsequently after securing legal advice and, 
therefore, the delay that had been occasioned 
is bona fide and should be condoned. In 
opposing this application, the respondent has 
disputed the stand taken by the petitioners and 
has stated that the petitioners have not ex- 
plained every day’s delay and that in the 
absence of such explanation, no ground has 
been made out for condoning the inordinate 
delay of over one year, It was also the fur- 


» 
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ther plea of the respondent that the filing of a 
review petition in W.M.P. No. 7874 of 1980 
is no bar to the filing of a writ appeal in time 
and that, in any event, the petitioners cannot 
take advantage of the pendency of the review 


proceedings as, sufficient cause for purposes of 


section 5 of the Limitation Act. In the reply 
affidavit filed by the petitioners, it is stated in 
paragraph 2 that the result of the writ peti- 
tion, disposed of on 15th July, 1980, was com- 
municated to the first petitioner, and on 30th 
July, 1980, a copy of the order in the writ 
petition was also received by the second peti- 
tioner and thereafter, the order was sent along 
with the case file to the Vigilance Commissioner 
on 4th August, 1980 by the petitioner and the 


first petitioner also reminded the Vigilance 


Commissioner, New Delhi, by telegram, dated 
16th August, 1980 and 19th August, 1980 as 
well as by a letter on 19th August, 1980. In 
paragraph 3 of ‘the reply affidavit it is stated 
that the Vigilance ‘Commissioner, New Delhi, 
had instructed the filing of an appeal by his 
kiter, dated 22nd March, 1980; but later, on 
the advice of the counsel, a review petition in 
W.R.P. No. 7874 of 1980 was filed on 27th 
September, 1980. In paragraph 4 of the re- 
ply affidavit the petitioners further stated that 
on the dismissal of the review W.M.P. No. 
7874 of 1980 on 7th August, 1981, the first. 
petitioner was informed of the same and the 
first petitioner, in turn, informed the Vigilance 
Commissioner, New Delhi, that the copy of the 


“review order was received by the first petitioner 


on 19th August, 1981 and a copy of the same 
was also sent to the Vigilance Commissioner, 
New Delhi. Thereafter, the petitioners claim- 
ed that the grounds were prepared and sent 
to the Law Ministry, Madras, for approval 
cn 19th August, 1981 and that the appeal was 
later filed on 10th September, 1981. 


3. A reference to the original records dis- 
closes that the statement was made in the re- 
ply affidavit that the writ appeal was filed on 
10th September, 1981. 


4. A reference to the original records dis- 
closes that the statement made in the reply 
affidavit that the review petition was filed on 
27th September, 1980 and that the writ ap- 
peal was filed on 10th September, 1981 is erro- 
neous, but that the review petition in W.M. 
P. No. 7874 of 1980 and the writ appeal had 
been actually filed on 1st October, 1980 and 
11th September, 1981, respectively. 


° 
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5. The learned counsel for the petitioner 
submitted that the petitioners were bona rad 
prosecuting the.review application in W.M: 
P. No. 7874 of 1980, which terminated only 
on 7th August, 1981 and that, therefore, the 
xetitioners are entitled to put forth the pen- 
dency of the review proceedings as sufficient 
cause for the delay is the filing of the writ 
appeal. Reliance was also placed by the 
learned counsel for the petitioners on the deci- 
sions reported in K. R. Beri & Co. v. Em- 
ployees State Insurance Corporation’, and 
State of Rajasthan v. Rikhabchand?, On the 
other hand, the learned counsel for the respon- 
dent stated that a divergence of opinion among 
Courts whether the prosecution of review pro- 
ceedings would be sufficient cause at all for 
purposes of section 5 of the Limitation Act 
exists, but even so, the prosecution of the re- 
view application in this case cannot be termed 
to be bona fide at all as it was out of time as 
ultimately the review application stood dis- 
missed. In any event, the prosecution of a 
review proceeding would not constitute suffi- 
cient cause for condonation of the delay in the 
filing of the writ appeal, according to the 
learned counsel. Jt was also contended rely- 
ing on Brij Indar Singh v. Kanshi Rama, that 
if an application for review of a judgment had 
been filed within the period for preferring an 
appeal, in that case, it may be that the time 
occupied by the Court in disposing of such an 
application will not be taken into account 
among the days reckoned for purposes of pre- 
ferring an appeal. Tn the instant case, accord- 
ing to the learned counsel for respondent the 
review application had been filed only on Ist 
October, 1980, out of time, by which time 
the remedy of appeal had also become barred 
atid, therefore, the petitioners cannot take ad- 
vantage of the pendency of the review applica- 
tion. In this connection, the learned counsel 
for the respondent also invited our attention 
to M. T. Cherian v. P. V. Naik & Co.*. 


6. Before proceeding to deal with those con- 
tentions, we may make it clear that we are not 
deciding in these proceedings the larger ques- 
tion whether the prosecution of a review appli- 
cation would be sufficient cause for not filing | 
ieee es 
A.I.R. 1962 Punj. 308. 

T.I.R. 1966 Raj. 213. 

1918) I.L.R. 45 Cal. 94. 


1. 
2. 
3a 
4. A.I.R. 1972 Ker. 117. 
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Jan appeal in time for purposes of section 5 of 
#the Limitation Act, 1963 or not. The ques- 
tion in the present case is, whether even if the 
prosecution of a review petition is sufficient 
cause for purposes of section 5 of the Limi- 
tation Act, the delay has been satisfactorily 
established as having been occasioned only on 
account of that. There is no dispute that 
section 5 of the Limitation Act, 1963, would 
be applicable to a case like this. The period 
of limitation for filing a writ appeal under 
Article 117 of the Limitation Act is thirty days 
and the period prescribed for seeking a review 
of a judgment under Article 124 of the Limi- 
tation Act is also thirty days. The filing of 
the review application in the instant case, as 
noticed earlier, was on Ist October, 1980 and 
that application had. been taken on file as 
having been filed in time and disposed of on 
7th August, 1981. We cannot, therefore, pro- 
ceed on the basis that the review application 
filed was barred and, therefore, its prosecution 
was not bona fide. : 


7. In Brij Inder Singh v. Kanshi Rani’, the 
suit was dismissed as having abated and a re- 
view application against that order was allowed 
which was later set aside by the High Court 
on the ground that the proper remedy would 
be an appeal and not a revision application. 
Thereafter, an appeal was filed by the plain- 
tiff which was resisted on the ground of limi- 
tation and this was upheld by the High Court 
on the ground that there cannot be any ex- 
clusion of the time spent in the prosecution of 
the review application in reckoning the period 
of limitation. Reversing this conclusion of the 
High Court, the Privy Council referred to with 
approval, the following statement as laying 
down a general rule applicable :— 


“Jf a party presents an application for review 
of judgment within the ordinary period 
limited for appealing, the time occupied by 
the Court in disposing of such application 
will not be reckoned among the days limit- 
ed for appealing, but will be added thereto, 
and’ a memorandum of appeal represented 
within such extended period will be received 
as presented within time.” 


1. (1918) I.L.R. 45 Cal. 94. 
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8. The aforesaid principle was followed by 
the Privy Council in Rajendra Bahadur v. 
Rajeshwar Balit, though in that case by mis- 
take an appeal was filed before a wrong Court 
and the question that arose was whether the 
time spent in prosecuting such an appeal can 
be excluded in reckoning the period of limi- 
tation for the appeal filed before the proper 
Court. In M. T. Cherian v. P. P. Naik 
& Co.?, the general principle laid down by 
the Privy Council has been reiterated and the 
following statement of the law in Maung Dau 
Na y. Ma Kaya?,has been referred to:— 


“The true guide is whether the appellant had 
acted with reasonable diligence in the pro- 
secution of his appeal. He ought to be 
deemed to have so acted, where after deduct- 
ing the time spent in prosecuting with due 
diligence a proper application for review of 
judgment, the period between the date of the 
decree appealed from and the date of pre- 
senting the appeal does not exceed the period 
prescribed for preferring an appeal.” 


9. The facts of the present case when con- 
sidered in the light of the aforesaid principles 
would clearly establish that there was an appli- 
cation for review at the instance of the peti- 
tioners within the time provided for it and 
also within the time for preferring an appeal, 
as the period is only thirty days in both cases. 
Therefore, according to the general rule enun- 
ciated by the Privy Council, this may be a case 
to which the time occupied by the Court in 
disposing of the review application can be 
added thereto so that if an appeal is presented 
within the extended time, it can be treated 
as having been presented within the time. 
That would mean that the appeal in the pre- 
sent case should have been preferred at least 
on or before 7th August, 1981, when the re- 
view petition was disposed of. But that was 
not done and the appeal had been filed only 
on 11th September, 1981. Applying the prin- 
ciple laid down by the Rangoon High Court 
in Haung Dau De v. Na Daya’, the period 
between the date of the disposal of the writ 
petition, viz., 15th July, 1980 and the date of 





1. (1937) 46 L.W. 219: A.I.R. 1937 
P.C. 276. 

2. A.I.R. 1972 Ker. 117, 

3. (1921) 64 I.C. 516. 


i 
2 
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| presentation of the writ appeal, viz., 11th Sep- 


tember, 1981, even after excluding the time 
spent in the prosecution of the review appli- 
cation and time taken for obtaining copy, would 
exceed the period prescribed for preferring an 
appeal. Therefore looked at from any point 
of view, in the instant case, the petitioners 
cannot, even on the assumption that the bona 
jfide prosecution of review proceedings would 
constitute sufficient cause for purposes of sec- 
tion 5 of the Limitation Act, take advantage 
of the case and claim the benefits of section 5 
of the Limitation Act. We may also add 
that even on the footing that the petitioners 
jhad been bona fide prosecuting the review pro- 
ceedings, there is no reason why the petitioners 
had not thought fit to prefer the appeal im- 
mediately after the disposal of W.M.P. No. 
7874 of 1980 on 7th August, 1981, but had 
waited till 11th September, 1981, though even 
according to their own affidavits, the Vigilance 
Commissioner, New Delhi, had instructed the 
{preferring of an appeal even as far back as 
422nd August, 1980, and the petitioners had 
isecured the copy of the order in W.M.P. 
|No. 7874 of 1980 even on 7th August, 1981 
\(as per paragraph 5 of the affidavit). The 
idelay that had occurred between 7th August, 
{1981 and 11th September, 1981 is an avoidable 
delay and has not satisfactorily been explained 
at all. For preferring an appeal, it was not 
necessary for the petitioners to obtain a copy 
of the order dismissing the review application. 
The petitioners had already secured a copy of 
the order appealed against on 18th July, 1980 
and a copy of the order dismissing the appli- 
cation for review in W.M.P. No. 7874 of 
1980 even on 7th August, 1981. If that be 
so, then the petitioners cannot claim that the 
time stated to have been spent in securing the 
copies and in despatching them to New Delhi 
for preparation of the grounds and despatch 
of the draft from there for approval and the 
filing of the appeal on 11th September, 1981 
was owing to reasons beyond their control and 
would constitute sufficient cause for purposes 
of section 5 of the Limitation Act. Under 
these circumstances we have no hesi- 
tation in holding that the delay, on the facts 
and in the circumstances of the present case, 
has not been satisfactorily explained at all. 
Consequently, this application. is dismissed. 
There will be, however, no order as to costs. 
R.S. Application dismissed. 


Mm L j—22 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—M. Fakkir Mohammed, J. 


Sudarsan Chit Fund, represented by its 
President, Branch Manager, Pollachi 
Branch Petitioner” 


U. 


Mrs. Jagadambal and others 
Respondents. 


(A) Tamil Nadu Chit Funds Act (XXII 
of 1961), sections 24 and 25—Suit for recovery 
of arrears of chit instalments under promissory 
note executed by defendants—Prized subscri- 
ber committing default in payment of future 
subscriptions with effect from 23rd July, 1971 
—Jloreman issuing lawyer notice on 29th June, 
1973—Notice acknowledged by the parties—- 
Suit for recovery of arrears filed on 20th 
July, 1975—Whether suit is barred under sec- 
tion 25 of the Act because of the absence of 
a notice demanding the whole amount as soon 
as first default occurred. 


(B) Limitation Act (XXXVI of 1963), 


Articles 36 and 37. 


The plaintiffs, Sudarsan Chit Fund, filed a 
suit on 20th July, 1971 for recovery of arrears 
of chit instalments under the promissory note 
executed by the defendants. The defendants 
pleaded inter alia, that the suit was barred by 
limitation. It was not disputed that under 
section 24 of the Chit Funds Act and accord- 
ing to the terms and conditions of the Chit 
promissory note, the entire future subscriptions 
shall become payable on default by debtor of 
payment of any one instalment. The parties 
had also proceeded on the basis that the default 
was committed in the payment of future sub- 
scriptions with effect from 23rd July, 1971. 





1658 of 1978. 


*C.R.P. No. 
iL 24th December, 1981. 
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The plaintiffs contended that under section 25 
of the Chit Funds Act payment of .all the 
future subscriptions cannot be claimed from 
a defaulting prized subscriber till after notice 
of demand of the same in writing had been 
given, that in the instant case such notice had 
been given through a lawyer on 29th June, 
1973 to the defendants, that limitation would 
run only from that date and the present suit 
would therefore be in time being brought with- 
in 3 years thereafter. The Courts below had 
held the suit to be time-barred. In second 
appeal to the High Court, 


Held, that limitation ran from the date of 
default on 22nd July, 1971 and under Article 
37 of the Limitation ‘Act, the suit filed on 
26th July, 1975 was barred by limitation. 
[Para. 9.] 


What section 25 of the Act provides is that a 
foreman shall not be entitled to claim consoli- 
dated payment of all the future subscriptions 
from a defaulting prized subscriber unless he 
shall have demanded the same in writing. 
Section 25 (1) of the Act does not prescribe 
any time limit for the plaintiff in sending the 
notice of demand immediately after the default 
is committed by the subscriber. The section 
does not provide that the period of limitation 
will begin to run from the date of such notice 
of demand for the whole amount. The pre- 
sumption is that as in any other case notice of 
demand must be made within three years after 
the default and the suit filed within three years 
as per Article 37 of the Limitation Act for the 
whole amount of the future subscriptions. In 
-section 25 there is no postponement of the right 
to file the suit against a defaulting subscriber. 

[Para. 10.] 


Under Article 36 of the Limitation Act in the 
case of a promissory note or bond payable by 
instalments, the suit can be filed beyond 3 
years for the remaining instalments, which are 
within the period of three years and no suit 
can be filed for recovery of the whole of the 
instalments within three years when a default 
is committed in the payment of any one instal- 
ment. But under Article 37, it is not so. 
The suit had to be filed for recovery of the 
whole of the future instalments as soon as the 
default is committed in the payment of any- 
one instalment. The only condition for filing 
the suit under section 25 of the Chit Funds 
‘Act read with Article 37 of the new Limita- 
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tion Act is that the creditor should send a 
notice of demand before claiming the whole 
of the future instalments. [Para. 13.} 


Cases referred to:— 


Laser v. P. Selvamony, (1978) T.L.N.J. 
60; Kunjamma George v. Kesava Pillai, 
(1963) K.L.T. 68; Thirumalachariar v. S. 
P. Varadappa Chettiar, (1961) 2 M.L.J- 
502: A.I.R. 1962 Mad. 210; Nanoo Suku- 
maran y. P. Sankaran, A.I.R. 1978 Ker. 
28. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order of 
ihe Court of the Subordinate Judge, Udumal- 
pet, dated 12th December, 1977 and made ir 
A.S. No. 46 of 1977 (O.S. No. 19 of 1976, 
dated 31st January, 1977, on the file of the 
Court of District Munsif, Pollachi) . 


D'Souza and Radhakrishan, for Petitioner. 
The Court made the following 


Orver.—The plaintiff-Sudarsan Chit Funds is: 
the petitioner and the petition has been filed 
against the judgment of the appellate ‘Court 
(Subordinate Judge, Udumalpet), dated 12th 
December, 1977, by which the decree and? 
judgment of the trial Court dated 31st Janu- 
aty, 1977, in O.S. No. 19 of 1976, dismissing: 
the suit as barred by limitation, has been con-- 


firmed. 


2. The plaintiffs filed the suit for recovery’ 
of the arrears of chit instalments under the: 
promissory note executed by the defendants. 
The defendants pleaded, inter alia, that the suit 
is barred by limitation and that the suit can- 
not be enforced against some of the defen- 
dants as they are entitled to the benefits of the 
Debt Relief Act. Separate issues were framed’ 
by the learned District Munsif and issue 
No. 3 reads whether the defendants are entitl- 
ed to any Debt Relief Act benefits and addi- 
tional issue was framed as to whether the suit 
is barred .by time. On issue No. 3, the 
learned District Munsif gave a finding that 
the defendants are not entitled to any bene- 
fit under the Debt Relief Act. Only om 
additional issue he has given a finding that the 
suit is barred by limitation. On appeal by 
the plaintiffs in the Sub-Court at Udumalpet,. 
the learned Subordinate Judge concurred witty 
the above finding of the District Munsif om 
the question of limitation and dismissed the 


` 
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appeal with costs. Hence the present revi- 
sion. kta 


3. Learned counsel for the petitioner has 
argued that under section 25 of the Tamil 
Nadu Chit Funds Act, 1961, the foreman of 
the chit shall not be entitled to claim consoli- 
dated payment of all the future subscriptions 
from a defaulting prized subscriber, unless he 
shall have demanded the same in writing, that 
in the present suit the foreman had issued 
lawyer notice under the original of Exhi- 
bit A-5 on 29th June, 1973, to the defendants, 
which were acknowledged by the defendants 
under Exhibits ‘A-6 to A-8, though one notice 
under Exhibit A-9 was returned and that 
therefore the period of limitation will have to 
run from 29th June, 1973, and the suit which 
has been filed within three years thereafter is 
not barred by limitation. In support of the 
said argument, learned counsel has relied upon 
the case reported in Laser v. P. Selvamony 
and others, and in Kunjamma George v. 
Kesava Pilla. The decision in Lasers 
case’, was rendered after the judgments of 
both the Courts below. The judgment’ in 
A.S. No. 46 of 1977 was rendered on 12th 
December, 1977, and the judgment in O.S. 
No. 19 of 1976 was rendered on 31st Janu- 
ary, 1977. But the learned counsel for the 
plaintiff in the lower Courts appears to have 
cited the decision in Kunjamma’s case?. Both 
the Courts below have applied the decision 
rendered by the Madras High Court in Thiru- 
malachariar v. S. P. Varadappa Chettiar’, in 
preference to the decision of the Kerala High 
Court. 


4. In Lasers caset, it has been held that 


under section 25 of the Chit Funds Act, the 
foreman would not be entitled to claim a 
consolidated payment of all the future subs- 
criptions from a defaulted prized subscriber, 
unless he shall have demanded the same in 
writing. In the above case, the foreman had 
given a notice in writing on 30th September, 
1970, and therefore it was held that the 
Suit filed within three years from the date of 
notice was well within time. In support of 


—, 


1. (1978) T.L.N.J. 60. 
2. 1963 K.L.T. 68. 
3. (1961) 2 M.L.J: 502: 'A.I.R. 1962 
Mad, 210. 
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the above decision, the decision of the Kerala. 
High Court in Kunjamma’s case’, was refer- 
red to, 


5. In Nanoo Sukumaran v. P. Sankaran? 
it was held, that under section 32 (1) of the 
Travancore ‘Chitties Act (which is in pari 
materia with section 25 of the Tamil Nadu 
Chit Funds Act, 1961), in a case, where the 
defendants make any default in payment of 
future subscriptions, which default made the 
whole amount payable under section 32 (1) 
of the Travancore Chitties Act from the date 
when the foreman made a demand for the 
amount if no such demand was made by 
the foreman, the suit instituted after the ex- 
piry of three years of the first default is not 
barred by limitation so far as all the future 
instalments are concerned and that only the 
instalments falling within a period of three 
years before the institution of the suit are 
recoverable and the instalments, which be- 
came due three years before the institution of 
the suit alone were barred by limitation under 
Article 113 of the Limitation Act and Arti- 
cle 37 of the Limitation Act is not applicable. 


6. Section 32 (1) of the Travancore Chitties 
Act reads as follows as reproduced in the 
above case: 


“A foreman shall not be entitled to claim 
consolidated payment of all the future sub- 
scription from a defaulting prized subscri- 
ber unless he shall have demanded the same 
in writing”. 


In paragraph 4 at page 29 the following 
observations have been made: 


“In order that a case should be govemed 
by Article 37 of the Limitation Act, the 
cause of action for recovery of the entire 
balance amount should accrue to the credi- 
tor on the date of default of payment of 
the instalment. Such is not the position 
in cases governed by section 32 (1) of the 
Travancore Chitties Act, where the cause of 
action will accrue to the foreman only 
when a demand in writing is made on the 
subscriber for consolidated payment of all 
the future subscriptions. We are in res- 


OO nS ge te a 
1. 1963 K.L.T. 68. 
2. A.I.R, 1978 Ker. 28. 
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pectful agreement with the view expressed 
by Raghavan, J., in Kunjamma’s case’, that 
Article 75 of the Limitation Act, 1908, 
which corresponds to Article 37 of the pre- 
sent Act cannot have any application to 
suits filed by foreman of Chitties governed 
by the Travancore Chitties Act for reco- 
very of the defaulted instalments from a 
prized subscriber and that in such cases 
unless a demand in writing is made by the 
foreman for consolidated payment of future 
instalments his right under the contract does 
not become enforceable and limitation can- 
not run against him regarding all the future 
instalments.” 


Nanoo Sukumaran v. P. Sankaran®, is a 
Bench decision. It is the above decision and 
Kunjamma’s caset, that have been referred to 
‘by Justice Padmanabhan and gave the above 
‘decision. 


Article 37 of the Limitation Act reads 
follows: 


as 


“On a promissory note or bond payable by 
instalments, which provides that, if default 
be made in payment, of one or more instal- 
ments, the whole shall be due.” 


And the period prescribed is three years from 
“the date when the default is made. 


“On a promissory note or bond payable by 
instalments” the period of limitation is three 
years from the date of the expiration of the 
first term of payment as to the part then paya- 
‘ble and for the other parts, the expiration of 
the respective terms of payment”. Thus Arti- 
cle 37 of the Limitation Act, postulates that in 
‘a case of a promissory note or bond, which 
provides that the whole amount covered by the 
promissory note shall be due, if default be 
‘made in the payment of one instalment the 
-whole claim will be barred by limitation, if an 
action is brought beyond three years of the 
date of the default committed in the particular 
instalment. 4 ; i 


7. In M. Thirumalachariar v. S. P. Vara- 
-dappa Chettiar®, the identical question arose 
and Article 75 of the old Limitation ‘Act, 
which is in pari materia with the present Arti- 





1. 1963 Ker.L.T. 68. 

2. A.I.R. 1978 Ker. 28. 
3. 
a 


(1961) 2 M.L.J. 502: A.I.R. 1962 
Mad. 210. Sg 
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cle 37 of the Limitation. Act has been applied. 
Justice Veeraswamy, as he then was has held, 
after considering the starting point of limita- 
tion as provided in Column 3 to Article 75 
(present Article 37), namely, when the de- 
fault is made, unless where the payee or obligee 
waives the benefit of the provisions and then 
when fresh default is made in respect of which 
there is no such waiver, that the period of limi- 
tation commences the moment there is a défault 
made in payment of the instalment due and a 
suit beyond three years from the date of such 
default would prima facie be out of time. 
In that case, the waiver was presumed by the 
lower Courts in favour of the plaintiff and 
while dealing with that aspect, it was held 
“that the mere fact that waiver will be to the 
advtantage of the plaintiff inasmuch as that 
will save him from the bar of limitation, will. 
not ipso facto be a proper basis for the view 
that he should be assumed to have waived the 
benefit and that it will have to be pleaded and 
established, if it is to be relied upon as a 
ground for the exemption from the bar of 
limitation provided by Article 75. In this case 
there is no plea of evidence of waiver by the 
plaintiff. 


8. The question of waiver found in the 
third column as against Article 75 of the old 
Limitation Act, has been repeated’in the pre- 
sent Article 37 of the Limitation Act. Thus, 
the conditional benefit that had been granted 
to a plaintiff under Article 75 of the old 
Limitation Act has been affirmed in the pre- 
„sent Article 37 of the new Limitation Act. 
The effect of the present Article 37 of the 
Limitation Act is that once a default 
is made by the debtor in the payment 
of any instalment payable under the pro- 
missory note or bond, which provides that 
the whole amount shall be payable if default 
is made in the payment of one instalment, the 
period of limitation begins to run from the 
date of such default and a suit brought be- 
yond three years from the date of such default 
shall be barred by limitation. 


9. Section 25 (1) of the Tamil Nadu Chit 
Funds Act, 1961, hereinafter referred to as the 
Act. reads as follows :— - : 


“A foreman shall. not be. entitled to claim 
consolidated payment of all the future sub- 
scriptions from a defaulting prized subscri- 


Il] 


ber unless he shall have demanded the 
same in writing”. 
The. plaintiff, namely, revision petitioner 


Company issued Exhibit A-5, lawyer notice to 
the defendants on 29th June, 1973. The first 
defendant, who was a subscriber to the chit 
took the chit in auction held on 20th Novem- 
ber, 1970, for Rs. 1,000 payable in forty 
instalments of Rs. 25 each at a discount of 
Rs. 250 and received Rs. 750 on 21st Decem- 
ber, 1970, after executing the suit promissory 
note along with the sureties, namely, defen- 
dants 2 to 4 by way of security for the 
due repayment of the consolidated future 
instalments. The first defendant, according 
to the plaint averments, had repaid only a 
sum Rs. 130 towards the future subsriptions 
upto 22nd July, 1971, and thereafter default- 
ed fo pay the future subscriptions. It is not 
disputed that as per section 24 of the Chit 
Funds Act and according to the terms and 
conditions of the chit promissory note, the 
entire future subscriptions shall become pay- 
able when default is committed by the debtor 
in the payment of any one instalment. Both 
parties have proceeded on the basis that the 
[default was committed in the payment of 
future subscriptions with effect from 23rd 
july. 1971. Therefore, Article 37 of the 
Limitation Act is attracted and the suit filed 
beyond three years from 22nd July, 1971. 
namely, 20th July, 1975, shall be barred by 
limitation. 


10. What section 25 of the Act provides is 
that a foreman shall not be entitled. to 
claim consolidated payment of all the 
future subscriptions from a defaulting prized 
‘subscriber, unless he shall have demanded the 
same in writing. Section 25 (1) of the Act 
does not prescribe any time limit for the plain- 
tiff in sending the notice of demand immediate- 
ly after the default is committed by the subs- 
criber. The section does not provide that the 
period of limitation will begin to run from the 
date of such notice of demand for the whole 
amount. The presumption is that as in any 
other case, notice of demand must be made 
within three years after the default and file 
the suit within three years as per Article 37 
of the Limitation Act for the whole amount 
of the future subscriptions. In section 25 
there is no postponement of the right to file 
the ‘suit against a defaulting subscriber. 
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11. In the present case the payment of 
Rs. 130 upto 22nd July, 1971, has to be ad- 
justed at the rate of Rs. 25 per monthly 
instalment. If adjustment is made at the rate 
of Rs. 25 per instalment, Rs. 130 could be 
adjusted for five instalments upto May, 1971, 
and the balance of Rs. 5 can be adjusted to- 
wards a portion of the 6th instalment, which 
would have become due on 21st June, 1971. 
But the foreman has kept quiet and received 
only Rs. 130 upto 22nd July, 1971, and the 
whole amount had become due on the 21st 
June, 1971. He has not sent any notice of 
demand as contemplated under section 25 of 
the Act within 3 years after the default. Thus, 
the foreman cannot take advantage of his own 
faul! in not having sent a notice of demand 
under section 25 (1) for the purpose of exclud- 
ing the period beyond three years from the 
date of first default to his aid as there is no 
provision in the Chit Funds Act to that effect. 


12. In the present case, the notice of demand 
was sent about 2 years after the default under 
the original of Exhibit A-5, dated 29th June, 
1973. Let us assume for argument’s sake 
that the foreman fails to give a notice of 
demand for three years after the default is 
committed in the payment of the first instal- 
ment. If the above argument for which 
there is no provision in the Chit Funds Act or 
Limitation Act, no suit brought by the Chit 
foreman even after three years from the date 
of default will be barred by limitation, as 
the same argument can be advanced to say 
that because there was no notice of 
demand by the plaintiff as contemplated under 
section 25 and the notice of demand was sent 
three years after the date of default, the suit 
is in time. Such an interpretation will 
amount to legislating by the Court into the 
Act and will lead to anomalous results and 
far-reaching consequences, which are not at 
all contemplated by section 25 of the Chit 
Funds Act. Article 36 of the New Limitation 
Act read with Article 37 will clearly rule out 
the possibility of the argument that the period - 
of limitation will begin to run only from the 
date when the notice of demand was sent by 
the foreman. 


i3. Under Article 36, in the case of a pro-, 
missory note or bond payable by instalments, ; 
the suit can be filed beyond three years for 
the remaining instalments, which are within 
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ithe period of three years and no suit can be 
filed for recovery of the whole of the instal- 
ments within three years when a default is 
committed in the payment of any one instal- 
(ment, But under Article 37 it is not so. The 
suit has to be filed for recovery of the whole of 
the future instalments as soon as the default is 
{committed in the payment of any one instal- 
iment. The only condition for filing the suit 
under section 25 of the Chit Funds Act read 
with Article 37 of the New Limitation Act, 
is that the creditor should send a notice of 
demand before claiming the whole of the 
future instalments. In the present case, the 
plaintiffs have not sent any notice demand- 
ing the whole amount as contemplated 
under section 25. of the Act as soon as 
the first default was committed by the 
debtor. The rulings relied on by the learned 
counsel for the petitioners are not applicable 
to this case and it is the decision of the 
Madras High Court in Thirwmalachariar v. 
Varadappa Chettiar’, that is applicable. 
Therefore, the concurrent findings of both the 
Courts below are correct and there is absolu- 
tely no irregularity or illegality in them for 
being interfered with under the revisional 
jurisdiction of the High Count. 





14. In the result, therefore, the petition is 
dismissed with costs. ‘Cost had been awarded 
by over-sight and since the respondents have 
not entered appearance no cost is awarded. 


RS. —_—— Petition dismissed. 


1. (1961) 2 M.L.J. 502: A.I.R. 1962 
Mad. 210. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam and G. Mahes- 
waran, JJ. 
In the matter of the Constitutional validity of 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960). 


Ms. Bapalal & Company Plaintiff* 
v. | 
Thakurdas and others Defendants. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended 
by Act 11 of 1962 and Act II of 1964— 
Constitutional validity—Not violative of Arti- 
cles 14 and 19 of the Constitution of India 
(1950). 

(B) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended 
by Act II of 1962 and Act II of 1964— 
Statutory tenant — Meaning of — Protection 
afforded under the Act — Petition by lessors 
for fixation of fair rent, if maintainable. 

(C) Constitution of India (1950), Articles 14, 
19, 74 (2), 122, 254 (2) and Schedule VIT, 
List II, Entry 18 and List III, Entries 6 and 
7—Tamil Nadu Buildings (Lease and Rent 
Control) Act falls under Entries 6 and 7 of 
List III and not under Entry 18 of List IIT. 


A lease deed was executed by the City Civil 
‘Court in O.S. No. 4547 of 1976 in favour 
of the plaintiffs in relation to the suit property 
for a period of 25 years from 1st May, 1975 
to 31st July, 2000 at a slab rate of rent, the 
first of these being fixed at Rs. 750 per month. 
The lease deed provided inter alia for reason- 
able and quiet enjoyment of the demised pre- 
mises by the lessees on payment of the rent 
reserved and fulfilling the conditions and 
covenants of the lease, for the quitting and 
delivering vacant possession of the demised 
premises to the lessor on expiry of term, and 
for determination of the Jease by the lessor 
irrespective of the term mentioned in the lease 
deed on default of payment of rent for three 
months either consecutively or in the aggre- 
gate or on violation of any of the terms of 
the lease and re-entry into the demised premi- 
ses and taking podssession thereof. The 
plaintiff-lessees were acccordingly in possession 
and enjoyment of the suit property. While 


*R.C. No. 4 of 1982. 
28th April, 1982. 
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-30, on 3rd April, 1979, defendants 1 to 6 the 
Tessors filed two petitions before the Rent 
Controller, one for fixation of the fair rent at 
Rs, 1,250 per month under section 4 of the 
“Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act, 1960, in place of the agreed rent of 
Rs. 750, and the other for the eviction of the 
“lessees under section 14 (b) of the Act on 
the ground of demolition and reconstruction. 
Thereupon the plaintiffs (lessees) filed the 
~present suit. The plaintiffs contended infer 
alia that the State Legislature had no legisla- 
-tive competency to pass the Act concerned, 
-that section 30 of the Act of 1960 as amended 
by the Tamil Nadu Act II of 1964, bringing 
in all non-residential buildings within the 
scope of the Act while exempting residential 
"buildings fetching a rent of above Rs. 400 per 
-month from the provisions of the Act is ultra 
vires as violative of Articles 14 and 19 of the 
Constitution, that the Act in so far as it con- 
yeris contractual tenancy into statutory ten- 
ancy even before the expiry of the lease 
-term is unconstitutional and void, that the 
petitions filed by the defendants before the 
‘Rent Controller were not maintainable during 
the subsistence of the registered lease deed of 
22nd August, 1977, fixing the term Ist May, 
1975 to 31st July, 2000, and that the rights 
and liabilities of the plaintiffs as lessees and 
-the defendants as lessors are exclusively gov- 
ered by the lease deed and the provisions 
of the Transfer of Property Act and not by 
‘the provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) ‘Act during the 
subsistence of the lease, 


Held: The State Legislature has got the 
“legislative competence to enact the law in 
question under Entries 6 and 7 of List III 
and not under Entry 18 of List II [as held by 
the Full Bench in Raval’s case, (1966) 2M. 
LI. 68: 79 L.W. 331: A.1.R. 1967 Mad. 
-57 (F.B.)]. The decision of the Full Bench 
so far as it relates to the question of legislative 
competence to enact the Act in question 
-should be taken to be no longer good Jaw hav- 
“ing regard to the view taken by the Supreme 
Court in the subsequent decisions that the rent 
control legislation actually falls under Entry 6 
of List IIT but not under Entry 18 of List IT. 


“Therefore, even if the State Legislature did 
-not point out the provisions of the Bill which 
-are repugnant to the existing Central Law, the 
“President should be presumed to have gone 
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through the Bill to see whether any of the 
provisions is repugnant to the Central law and 
whether such a legislation is to be permitted 
before giving assent to the Bill. Merely be- 
cause the State Government when seeking the 
assent of the President does not indicate the 
exact provisions which are repugnant to the 
earlier Central law under Concurrent List, the 
assent given by the President cannot be said 
to be invalid. [Paras. 9 and 11.] 


In view of the decision of the Full Bench in 
Raval’s Case, (1966) 2 M.L.J. 68: 79 L. 
W. 331: A.I-R. 1967 Mad. 57 (F.B.1 it 
cannot be said that the Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVIIT of 
1960) and the Amending Act (11 of 1964) 
violate Articles 14 and 19 of the Constitution 
of India (1950). [Para. 17.] 


Though normally a tenant under a contractual 
tenancy cannot be called a statutory tenant, still 
the Legislature may if it so chooses, subject 
the contractual tenancy to certain legislative 
control and make a specific provision that even 
contractual tenancies will be subject to the pro- 
visions of the Act. In such a case the tenant 
under a contractual tenancy continues to be a 
contractual tenant and not a statutory tenant, 
but by the force of the provisions of the Act 
the contractual tenancy is made subject to the 
provisions of the Act. Thus the provisions of 
the Act have been made to apply to all tenants 
cantractual or otherwise without classifying 
them as statutory tenants. As a matter of 
fact, there is no definition of “Statutory ten- 
ant” in the Act though normally we call a 
person who is entitled to claim benefit under 
the Act a statutory tenant. A person remain- 
ing in occupation of premises let to him after 
the determination of or expiry of the period 
of the tenancy is commonly, though in law 
not accurately, called a statutory tenant. He 
acquires the status of jrremovability. Statu- 
tory tenant being a person who enjoys the 
status of irremovability, would enjoy the pro- 
tection of the statute until he is evicted from 
the premises under the enabling provisions of 
the statute. ‘Therefore, the fact that a tenant 
becomes a statutory tenant only after the ex- 
piry of the lease does not mean that during 
the currency of the Jease the Rent legislation 
cannot be applied. In this view of the mat- 
ter it is not possible to accept the contention 
of the leamed counsel for the plaintiffs that 
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the plaintiffs in this case cannot be proceeded 
with under the provisions of the Act. The 
provisions of the Act can be applied even to 
subsisting contractual tenancies. 


[Paras. 26 and 27.) 
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The Judgment of the Court was delivered by 


Ramanujam, J.—This matter comes up before: 
us in the following circumstances: The peti- 
tioners and respondents herein are the plain- 
tiffs and defendants respectively in C.S. No. 
547 of 1979°on the file of this Court which 
latter stood transferred to the City Civil ‘Court 
at Madras and renumbered as O.S. No. 2646 
of 1981 as a result of the enhancement of the: 
jurisdiction of the City Civil Court by the 
City Civil Court Amendment Act (Tamil Nadu 
Act XXXIV of 1980). When the matter 
was pending before the City Civil Court an 
application was filed by the petitioners—plain- 
tiffs in Tr.C.M.P. No. 4374 of 1981 under 
Atticle 228 of the Constitution of India for 
withdrawal of the said suit from the City Civil 
Court for disposal by this Court. Since all’ 
cases which are transferred to or withdrawn by 
the High Court under Article 228 of the ‘Con- 
stitution are to be heard by a Bench in view 
of Order 1, rule 2 (8) of the Appellate Side 
Rules of this Court, the suit itself has come 
up before us for disposal in the form of a 
referred case. 


2. Before going into the various factual and 
legal contentions raised in the pleadings, the 
facts which are not in controversy between the: 
parties may briefly be stated. One Messrs. 

Rapalal & Co., a firm of diamond merchants 

and jewellers (Plaintiffs in the suit) were 
lessees of a portion of the premises called’ 
“Ramakoti Buildings” at No. 47-51, Irusappa 
Maistry Street, also known as Rattan Bazaar, 
Madras-3 from about the year 1938. On 25th: 
April, 1949 one S. V. Ramakrishna Muda- 
liar, the owner of the premises agreed to exe- 
cute a Jease deed in their favour according to- 
the terms and conditions mentioned therein for 
a period of 15 years. However, as the said’ 
Ramakrishna Mudaliar (7th defendant) failed 
to execute the lease deed as agreed upon, the 
plaintiffs had filed a suit C.S. No. 238 of 
1950 on the file of this Court for specific per- 
formance of the said agreement, dated 25th: 
April, 1949. The said suit was decreed onm 
22nd August, 1950. But the 7th defendant: 
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had failed to execute the lease deed as per the 
decree. Therefore, the Court executed a lease 
deed, dated 6th August, 1951 for a period of 
15 years from ist August, 1949. Since the 
said lease deed provided for an option for re- 
newal of the lease in favour of the plaintiffs 
fora further period of 15 years from Ist 
August, 1964 on the same terms and condi- 
tions, the plaintiffs exercised their option by 
their letter, dated 30th January, 1964 and 
called upon the 7th defendant to execute and 
register a lease deed for that purpose. Since 
the 7th defendant refused to renew the lease, 
the plaintiffs again filed O.S. No.. 4547 of 
1966 on the file of the ‘City Civil Court, Mad- 
ras for the specific performance of the agree- 
ment to renew. The said suit was decreed 
after contest on 21st September, 1970. There 
was an appeal by the 7th defendant in A.S. 
No. 170 of 1961. In that appeal there was 
a decree by consent on 2nd May, 1975 and 
pursuant to the said compromise decree, the 
trial Court executed a lease deed on 26th 
August, 1977, on behalf of the 7th defendant 
for a period 25 years from 1st May. 1975 on 
condition that the plaintiffs pay Rs. 750, per 
month as rent from 1st May, 1975 to 31st July, 
1985, at Rs. 875, per month from ist August, 
1985 to 31st July, 1990, at Rs. 1,000, per 
month from Ist August, 1990 to 31st July, 
1995 and at Rs. 1,125, per month from ist 
August, 1995 to 31st July, 2000. Subsequent- 
ly, the 7th defendant had sold the premises to 
defendants 1 to 6 under a registered sale deed 
dated 12th March, 1979. Defendants 1 to 6 
by their letter, dated 15th March, 1979 in- 
formed the plaintiffs of their purchase of the 
premises from the 7th defendant and called up- 
on them to attorn and pay the rents to them. 
The plaintiffs expressed their willingness by 
their letter, dated 30th April, 1979 to attorn 
to defendants 1 to 6 under the terms of the 
lease deed, dated 26th August, 1977. Defen- 
dants 1 to 6 thereafter filed before the Rent 
Controller on 3rd April, 1979 two petitions, 
one for fixation of fair rent at Rs. 1,250. un- 
der section 4 of the Tamil Nadu Buildings 
(Lease and Control) Act, 1960 in the place 
of the agreed rent of Rs. 750, per month as 
per the lease deed and the other for eviction 
of the plaintiffs under section 14 (1) (b) of 
the said Act on the ground of demolition and 
reconstruction. The plaintiffs had been served 
with notice in the said two petitions. As soon 
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as the plaintiffs received notices from the Rent 
Controller in the two petitions, they have come 
forward with the present suit seeking the fol- 
lowing reliefs : 


“(a) For declaring that the rights and Jia- 
bilities between the plaintiffs as lessees and 
defendants 1 to 7 as Jessors are exclusively 
governed by the lease deed, dated 26th 
August, 1977 and by the provisions of the 
Transfer of Property Act, 1882; 


(b) for declaring that the Rent Controller 
has no jurisdiction to entertain and proceed 
with H.R.C. Petition Nos. 1146 and 1147 
of 1979. 


(c) for declaring that the Tamil ‘Nadu 
Buildings (Lease and Rent Control) Act. 
1960 is wholly ltra vires and void and res- 
training the State of Tamil Nadu by injunc- 
tion from taking any action under the Act 
or enforcing the provisions of the Act. 


(d) for declaring that sub-clause (iii) in 
section 30 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 ex- 
emnting non-residential buildings with rent 
above Rs. 400 per month inserted by Tamil 
Nadu Act JI of 1962 is in force notwith- 
standing the purported repeal thereof by 
Tamil Nadu Act II of 1964.” 


3. The above reliefs have been claimed by 
the plaintiffs on the basis of the following con- 
tentions which have been raised in the plaint. 
(1) The petitions filed by defendants 1 to 6 
for fixation of fair rent and for eviction are 
not maintainable in law as the Act is uncon- 
stitutional, ultra vires and void. (2) The 
State Legislature had no legislative compe- 
tence to enact the Act in question either under 
Entry 18 of List IT or under Entry 6 of List 
111 of the 7th Schedule to the Constitution, 
for, the expression “land” occurring in Entry 
18 cannot include buildings nor will it amount 
to transfer of property other than agricultural 
land occurring in Entry 6 of List ITT of the 
7th Schedule. (3) Even if the Act is taken 
to be a Jaw with respect to “Transfer of Pro- 
perty” falling in Entry 6 of List TI, the entire 
Act, which is a post constitutional law is un- 
constitutional and void as repugnant to and 
violative of the fundamental rights to acquire 
and own property and carry on business gua- 
ranteed by Article 19 (1) (f) and (g) of the 
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Constitution and the right to equal protection 
of the laws guaranteed by Article 14 of the 
Constitution as leasehold right is an interest 
in immovable property. (4) The Act is also 
void, because the assent given by the Presi- 
dent under Article 201 of the Constitution is 
not a valid assent and therefore, the Bill 
never became an Actatall. (5) In any event 
the provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960, herein- 
after referred to as the Act, cannot be invoked 
until, after the expiry of the lease granted in 
favour of the plaintiffs and that the rights and 
liabilities of the lessors and Jessees have to be 
determined only with reference to the terms 
of the Jease until the expiry of the lease period. 
(6) Section 30 of the Act as amended by 
Tamil Nadu Act XI of 1964 brings in all 
non-residential buildings within the scope of 
the Act while residential buildings fetching a 
rent of above Rs. 400 per month have been 
exempted from the provisions of the Act and 
therefore, the denial of exemption for non- 
residential building fetching rents above Rs. 
400, per month while such exemption is avail- 
able for residential buildings is wltra vires as 
violating Article 14 of the Constitution. 


4. The suit is resisted only by defendants 
1 to 6. Their contentions are: (1) That the 
main issue raised in the suit as to whether 
during the subsistence of a registered lease for 
a specific period the Act is applicable has been 
decided by a Full Bench of this Court in 
Raval’s caset, and it has been affirmed by the 
Supreme ‘Court and therefore, that issue is 
conclusive and that it is no longer open to 
the plaintiffs to reagitate that issue. (2) As 
the relationship of lessor and lessee is govern- 
ed by the provisions of the Act and not by 
the provisions of the Transfer of Property Act, 
the plaintiffs are entitled to maintain the two 
applications, one for fixation of fair rent and 
the other for eviction of the plaintiffs before 
the Rent Controller. (3) The Rent Control 
Act is not ultra vires and void as contended by 
the plaintiffs and the legislative competence of 
the State to enact the Act has been sustained 
by this Court under Entry 18 of List II in 
Raval’s cases, (4) Even if the Act were to 
be taken as falling under Entry 6 of List III, 


since the assent of the President has been ob- 


1. (1966) 2 M.L.J. 68: 1.L.R. (1966) 
2 Mad. 437: 79 L.W. 331: A.I.R. 1967 
Mad. 57 (F.B.). 
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tained under Article 254 (2), the State law 
will prevail over the existing law, that is, the 
Transfer of Property Act. (5) The Act is 
not violative of the fundamental rights of the 
plaintiffs to acquire property and to carry on 
business under Article 19 (1) (f) and (g) 
of the Constitution and that in fact Article 19 
(1) (f) has since been omitted from the Con- 
stitution and that the Act does not deal with 
or affect the right of the plaintiffs to carry on 
business. (6) The assent of the President 
obtained under Article 201 of the Constitu- 
tion is valid and that even otherwise it should 
be presumed to be valid under section 114 of 
the Evidence Act and Article 261 of the Con- 
stitution, and that the validity of the Presi- 
dential assent cannot be questioned in a, Court 
of Jaw in view of Articles 74 (2) and 122 of 
the Constitution. (7) ‘As per the decision of 
this Court in Raval’s caset, which has been 
affirmed by the Supreme Court, the Act is a 
complete Code and operates even in respect of 
contractual leases . (8) The amendment to 
the Act bringing all non-residential buildings 
within the purview of the Act is not discri- 
minatory and illegal as alleged by the plain- 
tiffs. 


5. The 8th defendant, State of Tamil Nadu 
has filed a written statement contending that 
the State Legislature’s competence to enact the 
law in question under Entry 18 of List IT 
cannot be disputed and that even if the law 
is taken to be in order under the Concurrent 
List, the same will prevail over the existing 
Central Law in view of the President’s assent, 
that the amendment made to section 30 of the 
Act withdrawing the exemption originally 
granted in respect of non-residential buildings 
fetching a rent of more than Rs. 400 per 
month is intra vires the State Legislature, that 
the section as amended has also been held valid 
by the Full Bench in Raval’s case, that the 
Act is a complete code applying to all tenan- 
cies, whether contractual or statutory, that the 
Act does not violate any of the plaintiffs’ 
fundamental right to acquire or own property 
or to carry on business and that the assent 
given by the President is valid. 


6. The 9th defendant did not file any writ- 
ten statement apart from the written statement 


1. (1966) 2 M.L.J. 68179 L.W. 331: 
A.I.R. 1967 Mad. 57 (F.B.). 
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‘filed by the State of Tamil Nadu, the 8th 
_ defendant. 


7. With reference to the above pleadings, 
the following issues arise for consideration: 


(1) Are defendants 1 to 6 entitled to take 
proceedings for eviction of the plaintiffs or 
for fixation of fair rent under the provisions 
of the Act during the subsistence of the 
wtegistered lease deed, dated 26th August, 
1977 fixing the term 1st May, 1975 to 31st 
_July, 2000? 


(2) Are the rights and liabilities of the 
plaintiffs as lessees and the defendants 1 to 
‘7 as lessors exclusively governed by the 
lease deed and the provisions of the Trans- 
fer of Property Act, 1882 and not by the pro- 
visions of the Tamil Nadu Buildings (Lease 
“and Rent Control) Act, 1960 during the 
subsistence of the lease as claimed by the 
plaintiffs? 


(3) Does the Act fall under Entry 18 of 
List IT of the 7th Schedule or whether it 
‘falls under Entry 6 of List IIT? 


(4) If the law is taken to fall under Entry 
18 of List II is the President competent to 
“give any assent thereto under clause (2) of 
Article 254 of the Constitution? 


(5) Whether the assent given by the Presi- 
dent for the Act in question is invalid for 
any reason? 


(6) Whether the Amending Act IT of 1964 
is violative of the plaintiffs’ fundamental 
rights conferred by Articles 14 and 19? 


(7) Whether the Act in so far as it con- 
verts the contractual tenancy into a statu- 
tory tenancy even before the expiry of the 
term is unconstitutional and void? 


(8) Are the plaintiffs entitled to the reliefs 
claimed in the plaint? 


8. The counsel on both sides represented 
‘that they are not adducing any oral evidence 
as all the issues raised in the suit relate to 
questions of law and they are prepared to 
-proceed with the case on the basis of the plead- 
‘ings and the documents filed and marked in 
the case. By consent of parties Exhibits P-1 
to P-17 were marked. Exhibits P-1 to P-5 
telate to the various earlier proceedings bet- 
ween the plaintiffs and their lessor, the 7th 
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tion of the lease deed, Exhibit P-6, dated 26th 
August, 1977, and they are relevant only to 
that extent. Exhibit P-6 was a lease deed 
executed by the City Civil Court in O.S. No. 
4547 of 1976 in favour of the plaintiffs in re- 
lation to the suit property for a period of 25 
years from Ist May, 1975 to 31st July, 2000, 
at a slab rate of rent. The said lease deed 
provides that the lease has to pay the rent at 
the rate of Rs. 750 from ist May. 1975 to 
31st July, 1985, at Rs. 875 per month from 
Ist August, 1985 to 31st July, 1990. at Rs. 
1,000 per month from Ist August, 1990 to 3ist 
July. 1995 and at Rs. 1,125 per month from 
Ist August, 1995 to 31st July, 2000, and that 
the said rent is payable on or before the 10th 
of every month. Clauses Nos. 3 to 6 relate 
to the purpose for which the leasehold premi- 
ses are to be used. Clause 9 provides that 
the lessees are entitled to sublet the entire pre- 
mises demised to them or any portion thereof. 
Clause 17 provides that on the lessees paying 
rent reserved and otherwise fulfilling the con- 
ditions and covenants, positive or negative 
on their part to be performed he shall rea- 
sonably and quietly possess and enjoy the 
demised premises without any unlawful inter- 
ruption or disturbance by the lessor or any 
person lawfully or equitably claiming through 
him during the continuance of the lease. 
Clause 19 provides that on the termination of 
the lease or sooner determination therenf, the 
lessee shall quit and deliver vacant possession 
of the premises demised to them by the lessor in 
the same condition as it was let out to them 
subject to usual wear and tear. Clause 20 pro- 
vides that if the lessees commit default in pav- 
ment of the rent reserved for three months 
either consecutively or in the aggregate, or if 
the lessees violate any of the terms and condi- 
tions and covenants on their part, positive or 
negative, then the lease shall at the option of 
the Jessor be absolutely determined irrespective 
of the period mentioned in the document and 
it shall be lawful for the lessor in that event to 
enter upon the demised premises and to take 
possession of the same. The other clauses in 
the lease deed are not quite material for the 
purpose of the case. Exhibit P-7 is the let- 
ter, dated 15th March, 1979 by which the ori- 
ginal lessor, the 7th defendant writes to the 
plaintiffs intimating the sale of the property 
in favour of defendants 1 to 6 and asking them 


‘defendant which ultimately led to the execu-to attorn the tenancy in their favour and to 
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pay the rents due by them thereafter to the 
purchasers. Exhibit P-8 is a letter, dated 15th 
March, 1979 by defendants 1 to 6 informing 
the plaintiffs of their purchase of the property 
and calling upon them to pay the rents to them 
for the building. Exhibit P-9, dated 30th 
April, 1979, is a letter written by the plaintiffs 
to the purchasers, defendants 1 to 6 recognis- 
ing them as purchasers attorning tenancy to 
them strictly in terms of the lease deed, dated 
26th August, 1977 in their favour. Exhibit 
T10 is the copy of the petition filed by defen- 
dants 1 to 6, H.R.C. No. 1146 of 1979 for 
fixation of fair rent in relation to the suit pro- 
perty at Rs. 12,150 per month under section 
4 of the Act. Exhibit P-11 is copy of the 
petition filed in H.R.C. No. 1147 of 1979 
under section 14 (1) (b) for eviction of the 
plaintiffs from the suit premises on the ground 
that they require the premises bona fide for 
the immediate purpose of demolition and re- 
construction. Exhibit P-12 is a communica- 
tion sent by the State Government, the 8th 
defendant to the Government of India seeking 
the assent of the President for the Tamil Nadu 
Buildings (Lease and Rent Control) Bill, 
1959. Exhibit P-3 is a communication re- 
ceived from the Government of India by the 
State Government informing the State Gov- 
ernment that the President had assented to the 
Bill and enclosing an authentic copy of the Bill 
with the President’s assent signified thereon. 
T’xhibit P-14 is a communication sent by the 
State Government to the Government of India 
seeking the assent of the President for the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Amending Bill, 1962. Exhibit P-15 is 
the communication received from the Govern- 
ment of India by the State Government inform- 
ing the State Government that the President 
has given assent to the Bill under Article 201 
of the Constitution of India and enclosing 
authentic copies of the Bills with the Presi- 
dent’s assent signified thereon. Exhibits P-16 
and P-17 are similar communications between 
the State and Central Governments regarding 
the Tamil Nadu Buildings (Lease and Rent 
. Control) Amendment Bill, 1964. In the light 
of the above documents and the legal conten- 
tions urged by the parties, we shall consider 
the various issues. 


9. Issue No. 3: As already stated, accord- 
ing to the plaintiffs the Act will not fall either 
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under Entry 18 of List II or under Entry 6 
of List III while according to the defendants. 
the Act will fall under Entry 18 of List II 
in respect of which the State Government has 
got the exclusive power to make the law. 
The question as to whether the power of the 
legislature to make rent control laws could 
be traced to any of the Entries in the State 
List or the Concurrent List came up for con- 
sideration before a Full Bench of this ‘Court 
in Raval’s case’, and this Court held that 
Entry 18 of List TI of the 7th Schedule to 
the Constitution includes relationship of land- 
lord and tenant and rights in or over land. 
and therefore, there is no room for doubt re- 
garding the legislative competence of the State 
to enact Act XVIII of 1960. Though the 
decision of the Full Bench was taken in ap- 
peal to the Supreme Court and the Supreme 
Court affirmed the Full Bench decision in 
Raval & Co. v. K. G. Ramachandran’, the 
point as to the legislative competence was not 
dealt with by the Supreme Court. However 
in an earlier case in Indubushan v. Rama- 
sundari’. the Supreme Court had held that 
Entry 18 of List IT permits legislation in res- 
pect of land which could be equated with 
rights in or over land, land tenures, including 
the relationship of landlord and tenant and the 
collection of rents, that the relationship of 
landlord and tenant is mentioned as being in- 
cluded in land tenures and the expression “land 
tenures” would not, appropriately cover ten- 
ancy of buildings or of house accommodation, 
as that expression is only used with reference 
to relationship between landlord and tenant in 
respect of vacant land and that therefore any 
lease in respect of non-agricultural property 
which is dealt with in the Transfer of Property 
Act will much more appropriately fall within - 
the scope of Entry 6 of List ITI, read with 
Entry 7 in the same list in the 7th Schedule to 
the Constitution. However, the learned Judge 
felt that it is not necessary for them to express 
any definite opinion in that case as the rela- 
tionship of landlord and tenant in respect of 
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house accommodation situated in Cantonment 
areas is clearly covered by the Entries in 
List I. The question specifically came up 
for consideration before the Supreme Court in 
Dhanapal v. Yesodai:, wherein their Lord- 
ships noted the conflict of opinion between 
the High Courts of Bombay, Nagpur and 
Patna taking the view that the relationship 
of landlord and tenant will fall under Entry 18 
of List II and the High Courts of Calcutta 
aud Rajasthan taking the view that it will not 
fail under Entry 18 of List II but will fall 
under Entries 6, 7 and 13 of List III and 
accepted the view of the Calcutta and Rajas- 
than High Courts as correct and expressed the 
view that the topic of transfer of property 
other than agricultural land is covered by 
Entry 6 of List ITI of the 7th Schedule to the 
Constitution. Following the said decision of 
the Supreme Court we have to hold that.the 
‘State Legislature has got the legislative com- 
petence to enact the law in question under 
‘Entries 6 and 7 of List III and not under 
‘Entry 18 of List II as held by the Full Bench 
in Raval’s case. The decision of the Full 
Bench so far as it relates to the question of 
egislative competence to enact the Act in 
question should be taken to be no longer good 
Naw having regard to the view taken by the 
Supreme Court in the subsequent decisions 
that the rent control legislation actually falls 
lunder Entry 6 of List IIT but not under 
Entry 18 ‘of ListIT. The learned Advocate- 
‘General appearing for the 8th defendant and 
the counsel appearing for the other defendants 
have fairly conceded this position. There- 
{fore, we hold on issue No. 3 that the Act is 
‘one falling under Entries 6 and 7 of List TIT. 


10. Issue No. 4: Having regard to our 
finding on issue No. 3 this issue as to whe- 
ther the President has got the power to give 
‘assent in respect of matters covered by List TI 
‘does not arise for consideration. 


11. Issue No.5: Mr. V.K. T, Chari, learn- 
-ed counsel appearing for the plaintiffs con- 
tends with reference to this issue as follows. 
‘The President is under an obligation to apply 
his mind to the question whether the law which 
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the State Legislature wants to make for the 
particular State differing from the law made 
by the centre was necessary or not, and when 
the validity of the assent of the President is 
questioned on the ground that the President 
has not applied his mind to the consideration 
which he should take into account while giv- 
ing his assent or refusing his assent it is not 
questioning the validity of the proceedings of 
the Legislature of the State or the Parliament. 
If the President had not taken into account 
the relevant considerations or had taken ir- 
relevant considerations the assent has to be 
struck down by the Court with the consequence 
that the law for which assent has been given 
will become void. In support of this submis- 
sion reference has been made to the decision 
of this Court in Sowdambigai Motor Service, 
Dharapuram v. State of Tamil Nadu. As 
against this the learned counsel for the defen- 
dants contends that the assent given by the 
President is not open to attack in a Court of 
law in view of Articles 74 (2) and 122 of the 
Constitution and that, in any event, the assent 
given by the President in this case is strictly 
in accordance with Article 254 (2). In this 
case the assent is sought to be invalidated on 
the ground that the President was not made 
aware of the repugnancy between the pro- 
posed State Jaw (Rent Control Act) and the 
existing Central Law (the Transfer of Pro- 
perty Act) in Exhibit P-12 which does not 
indicate the extent to which the State law is 
repugnant to the earlier ‘Central law. 
It is said that in this case Exhibit P-12 does 
not exactly indicate how far the proposed 
State Act is repugnant to the provisions of 
the existing Central Law and any assent given 
without considering the extent and the nature 
of the repugnancy should be taken to be no 
assent at all. However, a perusal of Exhi- 
bit P-12 shows that section 10 of the Act has 
been referred as a provision which can be said 
to be repugnant to the provisions of the Civil 
Procedure Code and the Transfer of Property 
Act, which are existing laws on the concur- 
rent subject. Further, a copy of the bill has 
been reserved for the consideration of the. 
President under Article 254 (2) of the Cons- 
titution. Therefore, even if the State Legisla- 


‘ture did not point out the provisions of the 


Bill which are repugnant to the existing Cen- 
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tral Law, the President should be presumed 
to have gone through the Bill to see whether 
any of the provisions is repugnant to the Cen- 
tral law and whether such a legislation is to 
be permitted before giving assent to the Bill. 
Merely because the State Government when 
seeking the assent of the President does not 
indicate the exact provisions which are repug- 
nant to the earlier Central Jaw under Concur- 
rent List, the assent given by the President 
cannot be said to be invalid. According to 
the learned ‘Advocate-General inconsistency 
between the proposed Jaw and the existing 
‘Central law has been pointed out under Exhi- 
bit P-12 and the Bill has been sent for scru- 
tiny and that the Central Government should 
be taken to know its job while considering 
the question as to whether the assent is to be 
given or withheld, and therefore, there is no 
room for any contention that the assent in 
this case is not valid. 


12. It is seen that a similar plea was taken 
before the Supreme ‘Court in Khajamian Wakf 
v. State of Madras, but the Supreme Court 
repelled the said plea with the following 
observations: 


“In order to avoid the bar of Article 31 
(A), a curious plea was put forward. It 
was urged that when the concerned bills 
were submitted to.the President for assent 
as required by the first proviso to Article 31 
(A), the President was not made aware of 
the implications of the bills. This conten- 
tion is a wholly untenable one. There is 
no material before us from which we could 
conclude that the President or his advisers 
were unaware of the implications of those 
bills. We must proceeed on the basis that 
the President had given his assent to those 
bills after duly considering the implications 
of the provisions contained therein.” 


13. In Ramachandra Rao v. A. P. Regional 
Committee”, certain members of the Andhra 
Pradesh Legislative Assembly sought an in- 
junction from the Court to restrain the Council 
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of Ministers from presenting two bills to the: 
Governor for assent under Article 200 of the 
Constitution. The Court took the view that 
under Article 168 of the Constitution the 
Governor is an essential part of the Legisla- 
ture, that Article 200 enjoins that a bill passed 
by both the legislatures of the State shall be- 
presented to the Governor and that is undoub- 
tedly an essential legislative process and there- , 
fore a Court of Jaw will not interfere, with 
it. It is on the basis of this the Court had: 
expressed the view: 


“The attempt of the petitioners is to per- 
suade this Court to interfere with the pro- 
ceedings of the Legislature in the formative 
stages of an enactment. 1 do not think 
this Court can or should accede to this re- 
quest. The sovereignty of the legislature 
vouchsafed by ‘Articles 194, 200 and 212, 
not to speak of the general scheme. and’ 
structure of our ‘Constitution, is a potent 
factor and a decisive answer against the 
petitioners in this regard. In  serveral 
cases the High Courts in India have refused’ 
to interfere with the legislative processes in 
the passage of bills in the Legislature. It 
is unnecessary to dwell upon these decisions” 
at length. The view adopted by the High: 
Courts is against interference with the inter-- 
nal procedure of the legislature”. 


14. In Subbachariar and others v. State of 
Madras’, the assent given by the President for 
the Madras Inams (Assessment) Act (XL of 
1956) was questioned on the ground that the: 
assent of the President had been obtained to 
a colourable legislation. Dealing with that 
question, a Division Bench of this Court 
observed : < 


“We agree with learned counsel that reser- 
vation of a Bill for consideration and assent 
by the President is not a mere matter of 
form. ‘As we see it, it is an essential and’ 
important part of the machinery of law-- 
meking set up by the Constitution. Bear- 
ing in mind the practice that had been ob- 
taining in Constitutions of the Colonies and 
Dominions of the British Commonwealth, 
including the Constitution under the Govern- 
ment of India Act, 1935, we think it may 
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be safely assumed that when a Bill is reserv- 
ed by a Governor of, a State for considera- 
tion of the President, the Bill will be exa- 
mined by the Law Advisers of the Presi- 
dent.” : 


15. These observations have been approved 
by another Bench in a subsequent decision of 
this ‘Court in Kannappa Chetti v. State of 
Tamil Nadu+, The same view has been taken 
in Khajamian Wakf Estates v. State of 
Madras. Having regard to the view taken 
in the above decisions, we are not inclined to 
hold that the assent of the President given for 
the Act in question was no assent at all as 
contended by the learned counsel for the 
plaintiffs for two reasons (1) the inconsistency 
has in fact been pointed out by the State 
Government while seeking the assent from the 
President in. Exhibit P-12, and (2) that even 
otherwise the Bill having been sent for the 
scrutiny of the President, the President should 
be taken to have scrutinised the Bill before 
giving bis assent with the assistance of his 
legal: advisers. We therefore, hold under 
issue No. 5 that the assent of the President 
has not been shown to be invalid. 


16. Issue No. 6: ‘According to Mr. V. K. 
T. Chari, learned counsel for the plaintiffs, 


even if the assent in this case is taken to be’ 


valid under Article 254 (2) of the Constitu- 
tion, the Act must be subject to Article 14. 
‘According to the learned counsel there is no 
reason as to why a different treatment is given 
for landlords in Tamil Nadu alone and even 
if the Parliament has made. such a Jaw it will 
offend Article 14. Having regard to the 
necessity felt by the-State Legislature of hav- 
ing a State legislation on a topic in a con- 
current list with reference to which there is 
already an existing Central law, the principle 
of uniformity or equality cannot be applied. 
If uniformity is to be insisted then there can- 
not be any law made by the State Legislature 
different from the Central law, It is not, 
therefore possible to hold that the Act in ques- 
tion even if taken as one assented to by the 
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President under ‘Article 254 (2) of the Cons- 
titution offends the equality clause under 
Article 14. 


17. Mr. V. K. T. Chari then contends that 
the Act, in so far as it affects the leasehold 
interest which is an interest in immovable pto- 
perty violates Article 19 of the Constitution in 
that the lessee’s right to be in peaceful posses- 
sion so long as he pays the rent reserved is. 
taken away and his tenancy right is made pre- 
carious. It is no doubt true that the tenants’ 
leasehold interest is an interest in immovable 
property and such a right will naturally be 
affected if that right is taken away or subs- 
tantially interfered with by making the provi- 
sions of the Act applicable to that lease. But, 
the question is whether the provisions of the 

Act can be considered to be reasonable restric- 

tion on the plaintiffs’ leasehold interest. This 

question has also been dealt with by the Full 

Bench in Raval’s case’. ‘After referring to the 

legislative history of the Amending Act II of 

1964, and after referring to the decisions of 

the Supreme ‘Court, the Court held that there- 

is no basis for the plea of hostile discrimina- 
tion or the inequality of treatment either with 

regard to the Amending Act II of 1964 

or with regard to the original Act of 1960, 

that the successive enactments have embodied’ 

a perfectly rational principle of classification, 

that the criteria and their application have: 

been evolved, from time to time, in accord- 
ance with the needs of this class of citizens 
and that there is a clear and discernible nexus 
between the object of the measure and the: 
differentia themselves and that if any group- 
of tenants (sic) has a right to complain it is 
the group of tenants occupying residential 
buildings with a rent of over Rs. 250 per 
mensem who do not have the protection of 
these beneficial laws. Dealing with the plea 
of violation of Article 19 of the Constitution 
either upon Amending Act II of 1964 or: 
upon the 1960 Act, the Full Bench after not- 
ing the various decisions of the Supreme 

‘Court dealing with the scope of Article 19 

observed: ; 

. “Indeed, we think it would be almost im- 
possible to sustain any doctrine of the in- 
violability of contractual rights, in the con- 
text of the welfare legislation, which has: 
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become so marked a characteristic of modern 
times. It is difficult to see how, if a legis- 
lature could enact that an exhorbitant rate 
of interest: could be struck down by a Court 
and the debtor relieved against this, not- 
withstanding the terms of a contract, it can- 
not validly enact that both landlord and 
tenant may apply for the determination of 
fair rent for premises, though the contract 
may be subsisting. The same remarks 
would be applicable to many other restric- 
tions: upon property, imposed in numerous 
fields of human activity, which have been 
held to be reasonable.” 


‘In view of the said decision of the Full Bench 
lof this Court which is binding on us, we have 
o reject the said contention raised by the 
¡plaintiffs based on the violation of Articles 14 
and 19 of the Constitution. This issue is 
therefore, held against the plaintiffs. 


18. Issue No. 7: According to Mr. V. K. 
T. Chari, learned counsel for plaintiffs, nor- 
mally a statutory tenancy comes into operation 
only after the expiration of the contractual lease 
and the same position prevails in England. 
From the legislative history of the Rent Con- 
trol legislation in this State it is clear that the 
Act was intended to cover small tenancies such 
as tenancies from month to month which in 
their nature are precarious. Even in the case 
of residential buildings, it is only small build- 
ings fetching monthly rents not exceeding 
Rs. 400 that are covered by the Act and the 
tenancies in relation to other residential build- 
ings are not covered. However, with reference 
to non-residential buildings the Act is made to 
appiy to all tenancies without reference to the 
monthly rent payable: Even so, the Act will 
apply only in cases of monthly tenancies and in 
cases where the tenant holds over after ‘the 
‘expiry of the lease. The Act is not intended 
to operate during the subsistence of the con- 
` tractual lease. Even apart from the said gene- 
ral submission, the Jearned counsel submits 
that there is no provision in the Act specially 
and specifically interfering with or taking 
‘away the rights and liabilities under the Trans- 
fer of Property Act, as between the landlord 
and the tenant before the determination of the 
Tease and that as a matter of fact a contractual 
tenant does not need the protection under the 
Act during the subsistence of the contractual 
lease and that he needs protection only after 
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the expiry of the lease. According to him a 
proper construction of section 10 of the Act 
would show that where a tenant is liable to be 
evicted he gets protection under that section, 
and, that where he is not liable to be evict- 
ed as per the contractual lease he does not 
need the protection under section 10. If sec- 
tion 10 is construed as applicable to contrac- 
tual tenancies also, then the Act instead of 
giving him protection will expose him to an 
order, of eviction which the lessor will not be 
entitled to under the contractual lease. There- 
fore, the Act which is intended to confer pro- 
tection mainly on the tenants cannot be cons- 
trued as prejudicing the tenant and depriving 
him of the rights he has under the general 
law. Therefore, the proper view to take is 
that the Act applies only when the contrac- 
tual tenancy comes to an end and not before. 
The learned counsel further submits that the 
reasonaing of the Full Bench in Raval’s case’, 
that the Act abrogates and repeals the Trans- 
fer of Property Act as it is a complete Code 
is not correct and the decision of the Full 
Bench to that extent requires reconsideration. 
According to him the Tamil Nadu Act from 
the beginning applies only to certain named 
Municipal areas and other notified towns or 
areas and from this it is clear that in the other 
non-notified areas in the State of Tamil Nadu 
the Transfer of Property ‘Act is fully appli- 
cable. Further, éven in the named and notifi- 
ed areas, the action by section 30 limits its 
operation to particular tenancies. In respect 
of tenancies for which a rent above the limit 
prescribed is charged the Transfer of Property 
Act continues to apply. Therefore, the Act 
cannot be said to abrogate or repeal the Trans- 
fer of Property Act. In view of the fact that - 
the Transfer of Property Act admittedly con- 
tinues to apply to areas or tenancies to which 
the Rent Control Act does not apply, the deci- 
sion of the Full Bench that the Rent ‘Control 
Act abrogates the Transfer of Property Act 
is not good Jaw. This is particularly so in 
view of the decisions of the Supreme Court in 
Sardari Lal Viswa Nath v. Pritham Singh? 
and Dhanapal v. Vasodai. 
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19. In the first case the ‘Court seems to 
bypass the settled distinction drawn in some 
earlier cases between the State Rent Control 
Legislation which is a complete code and the 
lease legislation which is only a supplement to 


the Transfer of Property Act, and hold that- 


the position which emerged was that section 116 
of the Transfer of Property Act underwent 
a basic change when the Rent Reduction Act 
was put on the statute book and that there- 
fore, a lessee holding over and as such a statu- 
tory lessee cannot seek any assistance from the 
provisions contained “in section 116 of the 
Transfer of Property Act. In Dhanapal’s 
case’, the question was whether it is 
necessary to give a notice under section 
106 of the Transfer of Property. Act 
to terminate the tenancy so as to enable the 
owner to seek eviction of the tenant. Dealing 
with that question the Supreme Court held 
that if a case is made out for the tenant’s evic- 
tion in accordance with the provisions of the 
Rent Control Act, he can be evicted, that the 
tenancy actually terminates on the passing of 
the order for eviction and, therefore, the giving 
of notice is only a mere surplus act. The 
following observations are relevant: 


“It is true that the Rent Act is intended to 
restrict the rights which the landlord possess- 
ed either for charging excessive rents or 
for eviction of tenants. But, if within the 
ambit of those restricted rights, he made 
out his case, it is a mere empty formality 
to ask him to determine the contractual 
tenancy before institution of a suit for evic- 
tion. As we have pointed out above this was 
necessary under the Transfer of Property 
Act, as mere termination of the lease entitl- 
ed the landlord to recover possession. But, 
under the Rent Control Acts it becomes an 
unnecessary technicality to insist that the 
landlord must determine the contractual 
tenancy.” 


The learned counsel however, relies on the 
following observation in that case as support- 
ing his stand that so long as the contractual 
tenancy is enforced the tenant does not need 
any protection under the Act and therefore 
the Act is not intended to apply during the 
currency of the contractual tenancy: 
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“Now if the lease of immovable property 
determines in any one of the modes pre- 
scribed under section 111, the contract of 
lease comes to an end and the landlord can. 
exercise his right of re-entry. This right 
of re-entry is further restricted and fettered 
by the provisions of the Rent Restriction 
Act. Nonetheless the contract of lease had 
expired and the tenant lessee continues in 
possession under the protective wing of the 
Kent Restriction Act until the lessee loses 
protection.” 


20. Reference has also been made to the 
decision in Biswabant Put. Ltd. v. Santhosh 
Kumar’, There was a registered lease from 
1948 to 31st August, 1953. After the expiry 
of the lease the tenant filed an application to ` 
fix the standard rent and the landlord filed a 
suit in ejectment. There was a consent decree 
under which the tenant was to get a new lease 
for 5 days, from Ist March, 1955, to 28th 
February, 1959. However, no lease deed 
was drawn up, executed and registered. 
Since the tenant’s possession was sought to 
be disturbed he filed a suit for declaration of 
his status as a tenant and for an injunction 
either prohibitory or mandatory. Their Lord- 
ships of the Supreme Court held that the con- 
tractual tennancy for the period 1948 to 1953 
having come to an end the tenant became a 
statutory tenant remaining in possession and 
he acquires the status of irremovability, that a 
statutory tenant is a person who enjoins the 
status of irremovability until he is evicted from 
the premises under the enabling provision of 
the statute, that the statuory tenancy will come 
to an end on either the surrender of the pre- 
mises hy such tenant or after a decree for 
his eviction is passed against him and there- 
fore, the tenant would be entitled to protect 
his possession unless evicted in due course of 
law and in order to protect his possession the 
law does not bar him from filing a suit for 
declaration of his status as a tenant. The learn- 
ed counsel for the plaintiffs relies on some of 
the observations in the above decisions which 
are to the effect that the statutory tenancy 
comes into existence after the contractual ten- 
ancy comes to an end as running counter to the 
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view taken by the Full Bench in Raval’s case’, 
that even during the currency of the contrac- 
tual tenancy the Rent Control Act will be 
applicable. According to the learned counsel 
there is a clear cut distinction between a con- 
tractual tenancy and a statutory tenancy and 
both cannot co-exist and, therefore, the statu- 
tory tenancy should come into existence only 
after the expiry of the contractual tenancy. 
It is also pointed out by the learned counsel 
that the development of Jaw has been from 
status to contract and this concept has been 
reversed by the Rent ‘Control legislations which 
proceed to make transition from contract to 
status. 


21. The Full Bench had to consider in 
` Raval’s case’, the following four questions: 


“(1) Do the Madras Acts including the 
latest Amending Act XI of 1964, enact a 
self-contained code governing all relation- 
ships between landlords and tenants, during 
their subsistence iicluding contractual as 
well as statutory tenants, within their ambit? 


(2) In particular, do they enable landlords 
and tenants to obtain the determination of 
fair rents for buildings, even during con- 
tractual tenancies and notwithstanding the 
contract of rent, to which the tenancies relate? 
(3) Similarly, do they enable the landlords 
and tenants to work out their respective 
rights in the matter of liability of the tenants 
for eviction on the grounds specified in the 
Acts, even during a contractual tenancy, 
and without that tenancy being first deter- 
mined by the landlord in accordance with 
section 3 (A) of the Transfer of Property 
Act? 


(4) Can this interpretation be sustained as 
a matter of legislative competence and legis- 
lative intendment, notwithstanding the 
absence of a non obstante clause in the Act?” 


After a detailed and elaborate consideration 
of the legal position and the relevant decisions 
rendered earlier by the Supreme Court, the 
Full Bench came to the conclusion that the 
legislative intendment or the plain significance 
of the structure of the enactments admits only 
of one interpretation, i.e., they interfere both 
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with contractual and statutory tenancies by 
affording a special protection to tenants against 
eviction and balancing this by certain corres- 
pending obligations imposed on tenants, that 
the Act is a complete Code in itself for evic- 
tion and for determination of fair rent in res- 
pect of tenancies, both contractual as well as 
statutory, and that the absence of the non 
obstante clause does not affect the interpreta- 
tion of the Act with regard to the inroads it 
makes upon the previous property law of land- 
lord and tenants of buildings, and that the 
Act enables both Jandlords and tenants to 
seek the benefit of the Act under the provi- 
sions of the Act, whether contractual tenancy 
with different terms prevails or whether it has 
been determined. Dealing with the doctrine 
of inviolability of contractual rights, the Full 
Bench pointed out that it is impossible to 
accept that doctrine in the context of the wel- 
fare legislation which has become a marked 
characteristic of modern times and that there- 
fore, notwithstanding the terms of an existing 
contract it is open to the legislature to enact 
that both a landlord and tenant may apply for 
determination of the fair rent for premises 
though the contract may be subsisting. The 
facts in that case are more or less identical 
with the facts of this case. In that case also 
there was a subsisting contractual tenancy lease 
which had fixed a particular period and a 
sum as the monthly rent. The tenant filed 
an application for determination of the fair 
rent for building even during the subsis- 
tence of the contractual tenancy notwithstand- 
ing the agreed rent. The lessors also filed 
eviction petition against the tenant notwith- 
standing the period fixed under the lease. 


22. This decision of the Full Bench was 
taken to the Supreme Court in Raval v. 
Ramachandran*, The Supreme Court by a 
majority of 3 : 2 affirmed the view taken by 
the Full Bench and held that an analysis of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960, showed that it has a 
scheme of its own and it is intended to pro- 
vide a complete Code in respect of both con- 
tractual tenancies as well as statutory ten- 
ancies, that the definitions of “landlord” and 
“tenant” also show that the ‘Act applies to 
contractual as well as statutory tenancies, that 
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the provision for fixation of fair rent is for 
the benefit of both landlords and tenants whe- 
ther it is contractual tenancy or a statutory 
tenancy, that the provision that both the tenant 
and the landlord can apply for fixation of fair 
rent would become meaningless if the fixation 
of fair rent will only be downwards- from the 
contracted rent and that the provision also 
indicates that the Act is intended to apply to 
both contractual tenancies as well as statutory 
tenancies. The relevant observations of the 
Supreme Court are these: 


“The provisions of the Act under considera- 
tion show that they are to take effect not- 
withstanding any contract even during the 
subsistence of the contract. We have 
already referred to the definition of the. 
terms “landlord” and “tenant” which applies 
both to subsisting tenancies as well as tenan- 
cies which might have come to an end. We 
may also refer to the provision in section 7 
(2) which lays down that where the fair 
rent of a building has not been fixed the 
landlord shall not claim anything in addition 
to the agreed rent, thus showing that the 
fair rent can be fixed even where there is an 
agreed rent. That is why we have earlier 
pointed out that the various English deci- 
sions which provide for fixation of rent only 
where the contractual tenancy has come -to 
an end do not apply here. We may also 
refer to sub-section. (3) of section 10 which 
deals with cases where a landlord requires 
a residential or non-residential building for 
his own use. Clause (d) of that sub-section 
provides that where the tenancy is for a term 
the landlord cannot get possession before 
expiry of the term, thus showing that in 
other cases of eviction covered by section 10 
eviction is permissible even during the conti- 
nuance of the contractual tenancy if the 
condictions laid down in section 10 are satis- 
fied.” 


23. Thus there is a direct decision of the 
Full Bench of this Court in Raval’s Caset, and 
of the Supreme Court in Raval & Co. v. K. 
G. Ramachandrar?, holding that the provisions 
of the Act relating to fixation of fair rent and 
eviction apply to all tenancies, either contrac- 
tual or statutory, if the conditions laid down 
a a AA NG DA KA E ig ah bên 
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in the said sections are satisfied. We do not 
see how it is possible for this Court to go 
behind the decision of the Supreme Court in 
the said case which under Article 141 of the 
Constitution is the law of the land and as such 
binds us. It is no doubt true, the contentions 
advanced on behalf of the plaintiffs find sup- 
pert in the minority judgment in Raval’s Case, 
and also certain earlier decisions of that Court 
in Punjalal v. Baghwat Prasad?; Mangial v. 
Suganchand® and Anand Nivas y. Anandji. 
In the first case the Court while interpreting 
section 12 of the Bombay Act LVII of 1947 
in relation to section 111 of the Transfer of 
Property Act held that sub-section (1) of sec- 
tion 12 of that Act merely provided that the 
landlord will not be entitled to recover posses- 
sicn of the premises so long as the tenant was 
willing to pay the standard rent and permitted 
increases, by observing: 


“We are therefore, of the opinion that where 
a tenant is in possession under a lease from 
the landlord, he is not to be evicted for a 
cause which would give rise to a suit for 
recovery of possession under section 12 if 
his tenancy has not been determined already. 
Tt follows that whenever a tenant acts in a 
way which would remove the bar on the 
landlord’s right to evict him it is necessary 
for the landlord to serve him with a notice 
determining his tenancy, and also serve him 
with a notice under sub-section (2) of sec- 
tion 12 of the Act.” 


24. In the second case which deals with the 
Madhya Pradesh Accommodation ‘Control 
Act (XXIII of 1955), the provisions of sec- 
tion 4 of that Act were held to be in addition 
to those of the Transfer of Property ‘Act and 
the fact that section 4 of 1955 did not convert 
a periodic tenancy into one of fixed or indefi- 
nite duration, nor insert therein a clause of re- 
entry on the ground of non-payment of rent. 
In Anand Nivas v. Anandji', after referring 
to sections 13, 14 and 15 of the Bombay Act 
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LVII of 1947, the Supreme Court commented 
upon the neologism of “statutory tenant” and 
its implications at page 422: 


“Such a person is not a tenant at all, he has 
no estate or interest in the premises occu- 
pied by him. He has merely the protection 
of the statute in that he cannot be turned out 
so long as he pays the standard rent and the 
permitted increases........ His right to 
remain in possession after the determination 
of the contractual tenancy is personal; it is 
not capable of being transferred or 
assigned.” 


These decisions are with reference to the spe- 
cific provisions in the relevant Acts which 
came up for interpretation before the Supreme 
Court which had a different structure and ob- 
ject of their own. So long as the Tamil 
Nadu Act is concerned its structure is quite 
different and the definition of ‘landlord’ and 
‘tenant’ has been construed by the Supreme 
Court itself in Raval’s Case1, as applying even 
in relation to contractual tenancies. As a 
matter of fact in Dhanapal’s case?, it has been 
held that Punjlal’s case? and Mangilal’s 
case*, have not been correctly decided. In 
Dhanapal’s case®, the Supreme Court referred 
to Raval’s case’, with approval and without 
expressing any dissent. In fat, the minority 
judgment in Raval’s case’, proceeds on the 
basis that the legislature while enacting the 
Act could not have intended to have the right 
to apply for fixation of fair rent or for seek- 
ing eviction during the subsistence of a con- 
tractual tenancy, that therefore. the landlord 
cannot apply for fixation of fair rent or for 
eviction while the contrast of tenancy is sub- 
sisting, that having regard to the basic charac- 
ter of the State and as a Rent Control legis- 
lation and the scheme of the provisions it is 
only when the contract of tenancy is Jawfully 
determined that the landlord becomes entitled 
either to apply for fixation of fair rent or for 
eviction. The learned counsel for the plain- 
tiffs would, however, say that the Supreme 
Court rendered the decision in Raval’s Case’, 
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at a time when the lease term had expired and 
therefore, the principle of that decision can- 
not be taken to be a binding authority on the 
question as to whether the provisions of the 
Act could be invoked either by the landlord 
or by the tenant during the subsistence of the 
lease period. Tt is no doubt true that the 
lease period in that case had come to an end 
when the Supreme Court rendered its judg- 
ment. But, the decision was rendered with 
reference to the facts as on the date of the 
application for fixation of fair rent and also 
for eviction. If really the Supreme Court had 
taken note of the fact that the lease had ex- 
pired when it rendered the judgment it was 
unnecessary for them to render a decision hold- 
ing that the provisions of the Act are intended 
to benefit both the landlord and the tenant and 
that they can seek the benefit of the Act even 
during the subsistence of a contractual tenancy. 
We therefore, feel that the question as to 
whether the Act could be applied during the 
subsistence of a contractual tenancy stands con- 
cluded by the decision of the Supreme Court 
in the said case. 


25. However. Mr. V. K. T. Chari, would 
refer to some observations in Sardari Lal’s 
caset, which according to him throw doubt on 
the correctness of the decision rendered in the 
above case: 


“Rent Act is intended to improve the posi- 
tion of tenant and not to undermine it.” 


The following passage in Manujendra Dutt’s 
case?, is also referred to: 


“The Thika Tenancy Act like similar Rent 
Acts passed in different States is intended to 
prevent indiscriminate eviction of tenants 
and is intended to be a protective statute to 
safeguard security of possession of tenants 
and therefore should be construed in the 
light of its being a social legislation...... 
zent Acts are not ordinarily intended to in- 
terfere with contractual leases and are acts 
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fcr the protection of tenants and are conse- 
quently restrictive and not enabling, con- 
ferring no new rights of action but restrict- 
ing the existing rights either under the con- 
tract or under the general law.” 


The learned counsel for the plaintiffs also re- 
lies on certain general observations made by 
ihe Supreme Court in later decisions to the 
effect that statutory tenancy comes into exist- 
ence after the expiration of the contractual 
tenancy and, that the Rent Control legislation 
is mainly intended to give protection to the 
tenants. According to the learned counsel, the 
Rent legislation which is intended to protect 
the tenants cannot take away the rights of the 
tenants under the contract of lease which they 
have entered into with the landlords under 
which they are entitled to continue their pos- 
session till the expiration of the lease provided. 
they pay the agreed rents and satisfy the other 
conditions in the lease deed as the Legislature, 
would not have intended to undermine or des- 
troy the tenants’ rights under the general law 
and put them in a worse position by super- 
imposing a statutory tenancy on the contractual 
tenancy already existing. If the Act is con- 
strued as one applicable to the tenancy after 
the contractual tenancy has come to an end, 
that will be consistent with the pattern and 
object of the Rent legislation. It is also said 
that similarly the landlord also cannot claim 
better right than what he bargained for in the 
contract of lease by invoking the provisions of 
the Act, and that as a matter of fact there is 
no non obstante clause in the ‘Act excluding 
operation of the Transfer of Property Act and 
therefore, the contract of lease entered into as 
per the provisions of the Transfer of Property 
Act should be taken to govern the rights of 
parties till the expiry of the lease and it is 
only thereafter the provisions of the Act can 
apply if the tenant continues to be in posses- 
sion either as a tenant holding over or other- 
wise. In Raval’s caset, the Supreme Court 
while construing the provisions of the Tamil 
Nadu Act specifically rejected the plea that 
the construction of the Act should be based 
on the general pattern of Rent legislation and 
observed that the provisions of the Act nor- 
mally indicate the legislative intention to ap- 
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ply the Act to subsisting contractual tenancies 
as well. In view of the said specific pro- 
nouncement by the Supreme Court the obser- 
vations made in later decisions by some of the 
learned Judges of that Court cannot be taken 
to over-rule that decision rendered in Pazal’s 
case’, 


26. Coming to the contention that as the 
subsequent decisions proceed on the basis that 
the statutory tenancy comes into force after the 
expiry of contractual tenancy and not earlier, 
it is no doubt true that generally when there 
is a contractual tenancy the tenant cannot be 
called a statutory tenant and it is only when the 
contract of lease expires he could be called a 
statutory tenant. But, from this it cannot be 
said that the provisions of the Act will not 
apply to the contractual tenancies. The Sup- 
reme Court in Raval’s case: has considered 
the specific provisions of the Act and inferred 
apply the 
Act even to contractual tenancies. | Though 
normally a tenant under a contractual tenancy 
cannot be called a statutory tenant, still the 
Legislature may if it sa chooses, subject the 
contractual tenancy to certain legislative con- 
trol and make a specific provision that even, 
contractual tenancies will be subject to the; 
provisions of the Act. In such a case the! 
tenant under a contractual tenancy continues ` 
to be a contractual tenant and not a statutory 
tenant, but by the force of the provisions of 
the Act the contractual tenancy is made sub- 
ject to the provisions of the Act. Thus the 
provisions of the Act have been made to apply 
to all tenants, contractual or otherwise without 
classifying them as statutory tenants. As a 
matter of fact, there is no definition of “sta- 
tutory tenant” in the Act though normally we 
call a person who is entitled to claim benefits 
under the Act as statutory tenant. A person 
remaining in occupation of premises let to him 
after the determination of or expiry of the 
period of the tenancy is commonly, though in 
law not accurately, called a statutory tenant. 
He acquires the status of irremovability. 
Statutory tenant being a person who enjoys the 
status of irremovability, would enjoy the pro- 
tection of the statute until he is evicted from 
the premises under the enabling provisions of 
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the statute (vide Hiswabani (P.) Lid. v. 
S. K. Dutia and others',) Therefore, the fact 
that a tenant becomes a statutory tenant only 
after the expiry of the lease does not mean 
that during the currency of the lease the Rent 
legislation cannot be applied. In this view of 
the matter it is not possible to accept the con- 
tention of the learned counsel for the plain- 
tiffs that the plaintiffs in this case cannot be 
proceeded with under the provisions of the 
Act. 





27. The plaintiffs’ learned counsel, however, 
points out that-in view of the observations of, 
the Supreme Court in the subsequent decisions 
that statutory tenancy comes into existence only 
after the expiry of the contractual tenancy the 
Full Bench decision in Raval’s case?, requires 
reconsideration and, therefore, the matter may 
be posted before a fuller Bench. But, we have 
already expressed our view that on the ques- 
tion before us, the Supreme Court has ren- 
dered a conclusive and binding decision in 
Raval’s case®, and the efficacy and the bind- 
ing nature of the said decision has not been: 
watered down by the general observations 
made in the subsequent decisions. In Raval’s 
case®, the specific ‘question which has now 
arisen before us has been decided and it is not, 
therefore, possible for us to go against that 
decision merely based on the general obser- 
vations made in the subsequent decisions and 
based on the basic nature and pattern of ten- 
ancy legislations and their impact on the pro- 
visions of the Transfer of Property ‘Act. Fol- 
owing the decision. of the Supreme Court in 
Yaval’s case®, we hold that the provisions of 
‘he Act can be applied even to subsisting 
contractual tenancies. 


28. Issue Nos. L'and 2: In view of our 
finding on issue No. 7 holding that even dur- 
ing the subsistence of contractual tenancy the 
Rent Control Act can be applied, these issues 
are held against the plaintiffs. 
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29. Issue No. 8:. In view of the fact that 
we have held that the petition for fixation of 
fair rent as well as the petition for eviction 
filed by the defendants 1 to 6 before the Rent 
Controller, Madras, are maintainable notwith- 
standing the subsistence of the contractual 
tenancy, the plaintiffs are not entitled to any 
of the reliefs sought for in. the plaint. 


30. The suit is therefore, dismissed, but in 
the special circumstances of this case without 


costs. R.C. No. 4 of 1981 is accordingly 
ordered. 
31. Learned counsel for the plaintiffs seeks 


orally leave to appeal to the Supreme Court 
against the judgment just now pronounced 
by us. But, having regard to the fact that our 
decision merely follows the decision of the 
Supreme Court in Raval’s caset, we do not 
think that this is a fit case for the grant of 
leave to the Supreme. Court. 


32. The leave sought “for is, therefore, 
refused. 
R.S. —— Appeal dismissed. 
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IN THE HIGH COURT Ol' JUDICA- 
TURE AT MADRAS. 


_ Present :—S. Swamikkannu, J. 


The Salem Municipal Council by its Com- 
missioner Appellant* 


V. 


Karupanna Pillai Respondent. 


Tamil Nadu District Municipalities Act (V of 
1920), section 82—Scope and applicability— 
Fixation of fair rent by the Municipality of 
any premises — Whether bound to follow the 
provisions contained in the Rent Acts. 


On the question whether in estimating the 
annual value of buildings and premises for 
purposes of municipal assessment under sêc- 
tion 82 of the Tamil Nadu District Municipa- 
lities Act, 1920, it is incumbent on the munici- 
‘pal authorities to follow the procedure laid 
down in the Tamil Nadu Buildings (Lease 
and Rent Control) Act or any other enactment 
for fixation of fair rent, 


Held: Each case has to be decided on the 
facts as well as the enactments relating to that 
particular case. Apart from the authorities 
contemplated under rule 6 to Schedule IV, 
Part I “taxation rules” made under the Tamil 
Nadu Disrict Municipalities Act, 1920, it is not 
germane to consider the applicability of some 
other method contemplated in any other en- 
actment regarding fixation of fair rent and the 
estimate to be made with respect to the muni- 
cipal assessment of property tax etc. 
The method of estimate contemplated by the 
Tamil Nadu District Municipalities Act is not 
one prescribed by the Tamil Nadu Buildings 
(Lease and Rent Control) Act. A reading 
of the provisions of the Tamil Nadu District 
Municipalities Act clearly 
State Government shall have power to make 
rules regarding the manner in which the value 
of the land, the present cost of erecting the 
building and the amount to be deducted for 
depreciation shall be estimated or revised in any 
case or class of cases, to which clause (a) of 
the proviso to sub-section (2) applies. Sche- 
dule IV to this Act deals with the taxation 
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and finance rules; Part I deals with the taxa- 
tion rules dealing with the definition of taxes 
etc., whereas ‘Part II of Schedule IV deals 
with ‘finance rules’. As many as thirty-six 
rules are in existence under the ‘taxation 
rules’ in Part I of Schedule IV of the Act. 
Rule 6 in Part I of Schedule IV under the 
heading ‘assessment of the property tax’ states 
that the value of any building for purposes of 
the property tax shall be determined by the 
executive authority, provided that the value of 
any land or building the tax for which is 
payable by an executive authority shall be 
determined by the Revenue Divisional Officer 
or if the Revenue Divisional Officer is also 
the executive authority by the Council. So, it 
is rule 6, that has been framed in Part 1 of 
Schedule IV to this Act that is applicable 
with respect to the determination of the value 
of the Jand. It is only by analogy or what is 
called the principles governing the manner in 
which an estimate has to be made, the princi- 
ples imbedded in the Rent Control Act have 
been thought to afford some kind of guiding 
principle. But nowhere it is laid down in any 
of the decisions including the decision in 
Guntur Municipal Council v. Rate Payers 
Association, (1971) 2 S.C.J. 142: (1971) 2 
S.C.R. 423: A.I.R. 1971 S.C. 353, that 
it is incument on the municipal authorities 
to follow the procedure laid down in the Rent 
Control Act for assessment of the value of the 
building, which is the subject-matter of assess- 
ment, imbedded under the provisions of the 
Tamil Nadu District Municipalities Act. 


[Para. 1.] 
Cases referred to:— 


Guntur Municipal Council v. Rate Pavers 
Association, (1971) 2S.C.J. 142: (1971) 2 
M.I..J. (S.C.) 7: (1971) 2 An. W. R. 
(S.C.) 7: (1971) 2 S.C.R. 423: ATR. 
1971 S.C. 353; Corporation of Calcutta x. 
Smit. Debi, (1962) 3 S. C. R. 49: A.I. R. 
1962 S.C. 151; Abdul Hasan v. Tiruvarur 
Afunicipality, (1978) 1 M.L.J. 121. 
Appeal against the decree of the District 
Court, Salem in Appeal Suit No. 40 of 1976 
preferred against the decree of the Court of 
the District Munsif, Salem in Original Suit 
No. 796 of 1970. 
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The Court delivered the following 


Jupement.—The substantial question of law 
that had been framed at the time of admission 
of this appeal was whether the Courts below 
have properly construed the provisions of 
section 82 of the Tamil Nadu District Munici- 
palities Act (V of 1920). Section 82 of the 
said Act reads as follows :— 


“82 (1) Every building shall be assessed 
together with its site and other adjacent 
premises occupied as an appurtenance there- 
to unless the owner of the building is a 
different person from the owner of such site 
or premises. 


(2) The annual value of lands and build- 
ings shall be deemed to be the gross annual 
rent at which they may reasonably be expect- 
ed to let from month to month or from year 
to year less a deduction in the case of build- 
ings, of ten per cent. of that portion of 
such annual rent which is attributable to the 
buildings alone, apart from their sites and 
adjacent lands occupied as an appurtenance 
thereto; and the said deduction shall be in 
lieu of all allowance for repairs or on any 
other account whatever: 


Provided that— 
(a) in the case of; 


(i) any Government or railway building ; or 


(ii) any building of a class not ordinarily 
let the gross annual rent of which cannot, 
in the opinion of the (executive authority), 
be estimated ; 


the annual value of the premises shall be 
deemed to be six per cent. of the total of 
the estimated value of the land and the 
estimated present cost of erecting the build- 
ing after deducting for depreciation a reason- 
able amount which shall in no case be less 
than ten per cent. of such costs; and 


(c) Machinery (and furniture) shall be 
excluded from valuations under this sec- 
tion. 


(3) The (State) Government shall have 
power to make rules regarding the manner 
in which, the person or persons by whom 
and the intervals at which, the value of the 
land, the present cost of erecting the build- 
ing and the amount to be deducted for 
depreciation, shall be estimated or revised, 
in any case or class of cases to which 
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clause (a) of the proviso to sub-section (2) 
applies, and they may, by such rules, res- 
trict or modify the application of the provi- 
sions contained in Schedule IV to such 
case or class of cases.” 


A reading of the above provision clearly shows 
that the State Government shall have power 
to make rules regarding the manner in which 
the value of the land, the present cost of erect- 
ing the building and the amount to be deducted 
for depreciation, shall be estimated or revised 
in any case or class of cases, to which clause 
(a) of the proviso to sub-section (2) applies. 
Schedule IV to this Act deals with the taxa- 
tion and finance rules; Part I deals with the 
taxation rules dealing with the definition of 
taxes, etc., whereas Part II of Schedule IV 
deals with ‘finance rules’. As many as thirty- 
six rules are in existence under the ‘taxation 
rules’ in Part I of Schedule IV of the Act. 
Rule (6) in Part I of Schedule IV to the 
Tamil Nadu District Municipalities Act (V 
of 1920) under the heading ‘assessment of the 
property tax’ states that the value of any land 
or building for purposes of the property tax 
shall be determined by the executive authority, 
provided that the value of any land or build- 
ing the tax for which is payable by the execu- 
tive authority shall be determined by the 
Revenue Divisional Officer or if the Revenue 
Divisional Officer is also the executive autho- 
rity by the council. So, it is rule 6, that 
has been framed in Part I of Schedule-IV 
to this Act, that is applicable with respect to 
the determination of the value of the land. 
It is not any other provision in any other enact- 
ment that is governing the assessment of the 
valuation of the building in question but it is 
the provisions of Act V of 1920 that governs. 
It is only by analogy or what is called the 
principles governing the manner in which an 
estimate has to be made the principles im- 
bedded in that enactment have been thought 
to have some kind of a guiding principle. 
But, nowhere it is laid down in any of the 
decisions, including the decision in Guntur 
Municipal Council v. Rate Payers’ Associa- 
tion?, that it is incumbent on the Municipal 
authorities to follow the procedure laid down 
in the Rent Control Act for assessment of the 
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value of the building, which is the subject- 
matter of assessment, imbedded under the 
provisions of the Tamil Nadu District Munici- 
[palities Act, 1920. 


2. I have carefully gone though the entire 
judgment reported in Guntur Municipal Coun- 
cil yv, Rate-Payers’ Association’, and it is not 
an authority for the contention now raised, 
on behalf of the appellant herein, about the 

` failure to apply the principles contemplated to 
estimate the annual value of the building, 
so far as the assessment by a Municipal 
Council, under the provisions of section 82 
of Act (V of 1920). On the other hand, 
what the Supreme Court has observed in 
Guntur Municipal Council vy. Rate-Payers 
Association’, is as follows :— 


“2. Three suits, namely, O.S, Nos. 222, 
223 and 466 of 1960 were filed in the 
Guntur Court in which the relief claimed 
was for a declaration that the general revi- 
sion of the rental values of the houses and 
buildings effected by fhe Guntur Munici- 
pality in the year 1960 for the purposes of 
assessment of tax was ultra vires and. illegal 
and for a consequential relief of a perma- 
nent injunction restraining the municipality 
from acting on the special notices issued to 
the tax payers. 


3. Section 81 of the Madras District 
‘Municipalities Act, 1920, hereinafter called 
the ‘Municipalities Act’ gives the description 
aud classes of property tax and other taxes 
leviable by the municipality. Section 82 
gives the method of assessment. It is 
provided by sub-section (2) of that section 
that the annual value of the Jands and build- 
ings shall be deemed to be the gross annual 
rent at which they may reasonably be expect- 
ed to let from month to month or from 
year to year less certain deductions. The 
District Munsif by a common judgment deli- 
vered in the three suits held that the annual 
value had to be computed in the context of 
the rent that was payable under the Rent 
Control legislation. The suits were decreed 
and a declaration was granted that the gene- 
tal revision made by the Guntur Munici- 
pality in 1960 by increasing the rental value 








1. (1971) 2 S.C.J. 142: (1971) 2 M.L. 

J. (S.C.) 7: (1971) 2 An.W.R. 7: (1971) 

2S8.C.R. 423: A.I.R. 1971 S.C. 353, 
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of houses to more than the rental value 
which prevailed on the dates provided in 
the Rent Control Acts in force prior to 
1960 was ultra vires and illegal and perma- 
nent injunctions were granted restraining 
the muncipality from acting upon the 
special demand notices issued to the rate- 
payers and from collecting the enhanced 
tax. Appeals were filed and the first appel- 
late Court substantially upheld the judgment 
of the trial Court though certain modifica- 
tions were made in the decrees passed by 
that Court. Appeals were taken to the 
High Court but the same were dismissed. 


4. The only point which we are called 
upon to decide is whether before the fixa- 
tion of a fair rent of any premises the 
municipality was bound to make assessment 
in the light of the provisions contained the 
Rent Acts. A subsidiary question has also 
arises whether the Courts below were justi- 
fied in referring to and passing the decrees 
keeping in view the Rent Acts which were 
in force prior to the enactment of the 
Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act, 1960, herein- 
after called the ‘Act’. Now section 82 (2) 
of the Municipalities Act, as stated before, 
makes provision for the fixation- of annual 
value according to the rent at which lands 
and buildings may reasonably be expected 
fo be let from month to month or from year 
to year less the specified deduction. The 
test essentially is what rent the premises 
can lawfully fetch if let out to a hypothetical 
tenant. The municipality is thus not free 
to assess any arbitrary annual value and has 
to look to and is bound by the fair or the 
standard rent which would be payable for a 
particular premises under the Rent Act in 
‘force during the year of assessment. In 
Corporation of Calcutta v. Smt. Debi, it 
was held that on a fair reading of the 
express provisions of section 127 (a) of the 
Calcutta Municipal Act, 1923, the annual 
rent could not be fixed higher than the 
standard rent under the Rent Control Act. 
There the Rent Control Act of 1950 came 
into force before the assessment was finally 
determined and it was observed that the 


Ka a rr AEC 


1. (1962) 3 S.C.R. 40: A. I. R. 1962 
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corporation had no power to fix the annual 
valuation of the premises higher than the 
standard rent under that Act.. The learned 
counsel for the appellant has not made any 
attempt nor indeed he could do so to con- 
test the above view. What has been stressed 
by him is that section 7 of the Act makes it 
clear that it is only after the fixation of the 
fair rent of a building that the landlord is de- 
barred from claiming or receiving the pay- 
ment of any amount in excess of such fair 
rent. It is urged that so long as the fair rent 
of a building or premises is not fixed the 
assessment of valuation bya municipality 
need not be limited or governed by the mea- 
sure provided by the provisions of the Act for 
determination of fair rent. Logically such 
buildings or premises as are not let out to a 
tenant and are in the self-occupation of the 
landlords would also fall within the same 
principle if no fair rent has even been fixed 
in respect of them. 


5. We are unable to agree that on the 
language of section 82 (1) of the Munici- 
palities Act any distinction can be made be- 
tween buildings the fair rent of which has 
been actually fixed by the Controller and 
those in respect of which no such rent has 
been fixed. It is perfectly clear that the 
landlord cannot lawfully expect to get more 
rent than the fair rent which is payable ti 
accordance with the principles laid down in 
the Act. The assessment or valuation must 
take into account the measure of fair rent 
as determinable under the Act. It may be 
that where the Controller has not fixed the 
fair rent the municipal authorities will have 
to arrive at their own figure of fair rent 
but that can be done without any difficulty 
by keeping in view the principles laid down 
in section 4 of the Act for determination of 
fair rent. This would of course be with 
regard to the assessment of valuation for the 
period subsequent to the coming into force 
of the Act. For the prior period it would 
be the Rent Act in force during the year 
of assessment in the light of the provi- 
sions of which the figure of the fair rent 
would ‘have to be determined and assess- 
ment made accordingly. 


6. There is a good deal of confusion in 
the judgment of the trial Court and the first 
appellate Court with regard to the Rent 
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Acts the provisions of which would have 
to be kept in view for the assessment 
of valuation for the purpose of section 82 
(2) of the Municipalities Act. The decrees 
which have been granted suffer from the 
same, infirmity. It has been pointed out 
by the learned counsel for the respondents 
that according to the rules contained in the 
fourth schedule to the Municipalities Act 
the assessment books have to be revised 
once in every five years and the quinquen- 
nial assessment thus made enures for that 
period. But it appears from the rules that 
a procedure has been prescribed for chang- 
ing the assessment whenever a case is made 
out for doing so. We are not concerned 
with the procedural difficulties which may 
be experienced; we have to declare that the 
law is and as appears to be well-settled: the 
assessment of valuation for the purposes of 
tax must be made in accordance with and 
in the light of the provisions of the Rent 
Act which would be in force during the 
period of assessment. 4 


7. In the result the decrees which have 
been granted are hereby modified by declar- 
ing that the general provision made by the 
Guntur Municipality by increasing the rental 
valuation of houses and buildings beyond 
the fair rent determinable under the Rent 
Act in force for the period of assessment 
shall be illegal and ultra vires and a perma- 
nent injunction shall issue restraining the 
municipality from realizing any amount in 
excess of such tax which may be found 
due on the valuation fixed according to the 
principles laid down in our judgment. In 
view of the entire circumstances, the par- 
ties are left to bear their own costs.” 


I have incorporated in full the observa- 


tion of the Supreme Court for my compliance 
of the directive, if any, regarding the proposi- 
tion that has been propounded at the instance 


of the appellant in this case. 


Apart from the 


appellant’s contention being one without any 
substance, I find that the same cannot have 


any bearing 
decision viz., 


on the ratio decidendi in the 
Guntur. Municipal Council v. 


Rate-Payers’ Association’. 


ae e 


1. (1971) 2 S.C.J. 142: (1971) Tae. 


(S.C.) 7: (1971) 2 An. WR, (S.C.) 
(1971) 2 S.C.R. 423: A.I.R. 1971 S.C. 
353. : 


IM 


4. In this regard, the learned counsel for the 
respondent, has brought to my notice the un- 
reperted decision of this Court pronounced 
on 30th of October, 1980, in Second Appeal 
No. 1676 of 1977, wherein this Court has 
held as follows :— 


“In view of the judgment of the Supreme 
Court in Guntur Municipal Council v. 
Guntur Town, Rate-Payers Association’, 
and the decisions of this Court which have 
followed the said ratio of the Supreme 
Court, the question has got to be answered 
only against the appellant-municipality. 
Hence, the second appeal fails and the same 
is dismissed. But, there will be no orders 
as to costs.” 


5. The decision in Second Appeal No, 769 
of 1977 is also relied upon by the learned 
counsel for the respondent wherein also the 
decision in Guntur Municipal Council v. 
Rate-Payers’ Association’, has been referred 
to. In that case, the decision reported in 
Abdul Hasan v. Tirwvurur Municipality®, was 
also referred to. I have carefully gone 
through the decisions referred to by the learn- 
ed counsel for the respondent. 


6 Each case has to be decided on the facts 
as well as enactments relating to that parti- 
cular case. Unless and: until it is brought to 
the notice of this Court that there has been 
some other authority prescribed, apart from 
the authorities contemplated under rule 6 to 
¡Schedule TV, Part I ‘taxation rules’ made 
under the Tamil Nadu District Municipalities 
Act, 1920, I do not consider that it is germane 
to the point ‘at issue to consider the applica- 
bility of some other method that is contem- 
plated in any other enactment, regarding fixa- 
tion of fair rent and the estimate to be made 
with respect to the municipal assessment of 
property-tax, together with the educational tax 
that is made in almost all municipalities 
nowadays along with the library cess, if any, 
as it has now béen made with the Corpora- 
tion of Madras, where tax is now collected 
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separately ; but it is not clear as to whether such 
kind of arrangement is being carried out in the 
municipality now concerned in this case viz., 
the Salem Municipality. We are concerned 
more with the situation and amenities relating 
to the property in question viz., whether it is 
near the educational institution, bus-stand, 
market, railway-station, hospital etc., as well 
as the value of the land, in which the supers- 
tructure is situated or the land, if it is a vacant 
land the value of the vacant land and the rent 
that is actually fetched by the buildings, which 
are situated adjacent to that building. These 
are all factors which have to be taken into 
consideration for assessment of property-tax. 
This is actually what is being considered while 
an appeal is preferred against the order of 
assessment made’ by the Revenue Officer in 
the case of Corporation of Madras, which be- 
ing subjected to scrutiny by the Chairman of 
the Taxation Appeals Committee, whose order 
is further a subject-matter of scrutiny by the 
the Chief Judge of Small Causes Court, 
Madras. So, viewing the concerned City 
enactments with the provisions of the Tamil 
Nadu District Municipalities Act, which are 
applicable to the mofussil muncipalities. I do 
not think that the method of estimate contem- 
plates is one which is prescribed under the 
Tamil Nadu Buildings (Lease and ‘Rent Con- 
trol) Act, which is popularly known as ’The 
Rent Control Act’. Though the institution 
constituted under that Act is a Tribunal, it is 
popularly known as the Rent Controller, be- 
cause it is a quasi-judicial authority and what 
is expected is a special procedure. Therefore, 
this is another point which had to be taken 
into consideration against the contention that 
has been raised on behalf of the appellant in 
this case because it is as a suit vèz.. O.S. 
No. 796 of 1970 that the claim had been 
instituted before the Court of the learned 
District Munsif at Salem. Under these cir- 
‘cumstances, how far a procedure, which is 
adopted for a speedy disposal, by a quasi- 
judicial organisation such as a Rent Control- 
ler, can be made applicable, even if not the 
decision, at least the principles applied for 
deciding the value of the property can he 
made applicable to a premises which has be- 
come a subject-matter of suit, is really an inte- 


tion. Under these circumstances, even impli- 
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Municipal Council v. Rate-Payers’ Associa- 
tion, to the facts of this case, I do not find 
that there is any justification to uphold the 
contention raised on behalf of the appellant 
herein, inasmuch as there is no launa or non- 
application of any of the relevant provisions 
of the rules and regulations or provisions of the 
enactment concerned, viz., the Tamil Nadu 
District Municipalities Act of 1920, by the 
authorities concerned, which requires interfer- 
ence by this Court in this second appeal either 
for any elucidation or for deciding any ques- 
tion of law. As a.matter of fact, the ques- 
tion of law that has been framed is not at all 
in existence in this case. The entire matter 
revolves on facts and under these circumstances, 
there is no merit in this second appeal. The 
appeal is liable to be dismissed and it is ac- 
cordingly dismissed. Under the circumstances, 
there is no order as to costs. 


R.S. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT :—.S. Natarajan and S. Mohan, JJ. 
Kani Ammal and others ‘A ppellants* 


V. 


Tamil Nadu State Wakf Board represent- 

pa by its Poe and others 
Respondents. 

and O 


Syed Assanammal Appellant. 
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v.. 
Tamil Nadu State Wakf Board represent- 
ed by its Secretary and others 

i .. Respondents. 


Deed — Deed of dedication — Construction— 


Absolute dedication or creation of charge only 
— Document in question held to be a wakf. 


A Muslim executed a deed styled as wakf 
directing that certain charities were to be per- 


1. qom 2S.C.J. 142: A.I.R. 1971 

S.C. 
#L. 7 “hp Nos. 108 and 118 of 1976. 
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formed from the income of the properties form- 
ing the subject-matter of the deed. The exe- 
cutant constituted himself as muthavalli for his 
lifetime and thereafter his son and his heirs 
according to the law of primogeniture. The 
muthavallis had no power to alienate or en- 
cumber the properties. A single Judge of the 
High Court held that the deed was by way 
of absolute dedication and not one creating 
merely a charge. On Letters Patent Appeal 
against the order, 


Held: In the present case, the salient features 
of the document are: (1) The deed is styled 
as a wakf deed; (2) The “charities men- 
tioned there are: (i) for reading of the 
Koran, five times a day Rs. 5; (ii) for 
imparting instruction in the school, Rs. 10 
per month; (iii) for lighting, 1-8-0 per 
month; (iv) for drawing water from the 
tank Rs. 1-8-0 per month; (v) in addition 
to these, a sum of Rs. 3 was to be spent at 
the end of every month for the purpose of 
distribution of Harasa (equivalent of pra- 
sadam) ; (vi) Rs. 50 to be spent on dharmam 
by way of feeding annually; 


(3) The properties worth a sum of Rs. 3,000 
shall be subject to the above charities; 


(4) The executant shall have no power of 
alienation, but shall have power only to enjoy 
the properties and from and out of the income 
fron: the properties the above charities are to 
be performed ; 


(5) ‘After the death of the executant his son 
‘N’ and his heirs, according to the law of pri- 
mogeniture shall take possession of the pro- 
perties and from and out of the income, they 
are to perform the charities mentioned above 
as muthavallis; 


(6) The said muthavallis shall have no power 
of alienation or creating incumbrances; 


(7) During the lifetime of the executant he 
alone shall be the muthavalli and perform the 
charities. He will also pay the debt, land cess 
etc. ; 


(8) In accordance with the recitation in the 
deed, the charities shall be performed by the 
muthavallis who would succeed the executant. 


On a reading of all these clauses and the docu- 
ment as a whole, the one and only impression 
that is gained is that.this is a deed of Wakf by 
way of absolyte endowment, [Para, 9.] 


11] 


Cases referred to:— 


Ashutosh Dutt v. Doorga Churn Chatterjee, 
(1880) I.L.R. 5 Cal. 438; Thirwvengada- 
mudayaaniya v. Narasimhaswamiaiya, (1941) 
1 M.L.J. 488: 53 L.W. 366: A.I.R. 1941 
Mad. 591; Murugesamuthu Pillai v. Aru- 
mugammal, (1970) 83 L.W. 223; Sappany 
Mohamed Mohideen v. Sethusubramania Pil- 
lai, (1975) 1 S.C.J. 246: (1974) 1 S.C.O. 
615: (1975) 1 M.L.J. (S.C.) 25: (1974) 
2 S.C.R. 594: A.I.R. 1974 S.C. 740. 


Appeals under clause 15 of the Letters Patent 
against the Order of Mr. Justice Ismail, dated 
20ih August, 1975, and made in Appeal 
Nos. 103 of 1972 and 108 of 1972 preferred 
to the High Court against the decree, dated 
14th October, 1981 and passed in O.S. 
No. 22 of 1967 on the file of the Court of 
the (Principal) Subordinate Judge, Tuticorin. 


R. Srinivasan, K. Srinivasan and K. Raghu- 
nathan, for Appellant. 


S. M. Hameed Mohideen, for Respondents. 
The Judgment of the Court was delivered by 


Mohan, J.—These two Letters Patent Ap- 
peals can be dealt with under a common judg- 
ment. The facts leading to the Letters Patent 
appeals may be traced briefly as follows:— 


Three items of properties of which two form 


the subject-matter of these two appeals be-- 


longed originally to one Hamsa Mohideen 
Maraikayar. He executed a deed of wakf 
under the original of Exhibit A-1 on 7th Janu- 
ary, 1944 covering the three items of properties. 
The deed styles itself as wakf and under the 
said deed certain charities are directed to be 
performed, the details of which we would men- 
tion a little later, from out of the income from 
the properties forming the subject-matter of the 
wakf deed. It is stated expressly in the deed 
that on and from the date of the execution of 
the document, the executant would be the 
muthavalli and he shall have no power of alie- 
nation and he will carry on the charities 
during his lifetime. It was further stated that 
after his lifetime, his son Naina Mohamad 
Phuhari and his heirs will take the properties 
according to the law of primogeniture and per- 
form the charities! as muthavallis. Those 
muthavallis as well have no power of aliena- 


tion or power of creating any encumbrance,- 
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After the death of Hamsa Mohideen Mara- 
cayar, his eldest son, the first defendant, be- 
came the muthavalli of the trust. He filed O. 
S. No. 44 of 1946 on the file of the Sub- 
Court, Tuticorin, in respect of item 1 of the 
suit properties on the basis that it belonged to 
the trust, while the other side contended that 
the property had already been sold in execu- 
tion of the decree in O.S. No. 6 of 1930 on 
the file of the Sub-Court, Tuticorin. This 
defence prevailed with the learned Subordinate 
Judge, who dismissed the suit. Aggrieved 
against that dismissal, the first defendant pre- 
ferred A.S. No. 391 of 1947 on the file of 
the District Court, ‘Tirunelveli. However, 
during the pendency of the appeal, the first 
defendant had to go to Ceylon and therefore 
he executed Exhibit B-8, power-of-attorney on 
10th January, 1948 in favour of the second 
defendant authorising him inter alia to deal 
with the properties covered under Exhibit A-1, 
the wakf deed; for the purpose of the conduct 
of the litigation and other incidental purposes. 
The second defendant acting on Exhibit P-R 
created an ofthi in respect .of item 2 of the suit 
properties under Exhibit B-7, dated 17th Feb- 
ruary, 1958 in favour of one Ramaswami 
Nadar. This ofhi was assigned in favour of 
one Arumugha under Exhibit A-7, dated 
Ist July, 1963. In order to discharge 
the othi, the second defendant executed Fxhi- 
bit B-6. sale deed dated 5th July, 1963, for 
a sum of Rs. 5,000 in favour of Arumucha 
himself. Out of the sale consideration 
of Rs. 5.000. Rs. 3.000 was adjusted towards 
the amount due under the ofhi and the balance 
alone was received by the second defendant. 
As regards he third item of the suit properties, 
the second defendant sold the same under 
Exhibit A-2. dated 21st March. 1950 to none 
else than his wife, tht 8th defendant. She, 
in her turn. morteaged the same under the 
oricinal of Exhibits A-5 and A-6, dated 3rd 
Tannarv. 1957 and 30th November, 1959 res- 
nectivelv in favour of defendants 9 and 10. 
Contendino that the alienation of these two 
items of vronerties under Exhibit B-6 and 
FExhihit A-2 dated Sth Tuly. 1963 and 21st 
March. 1950. respectively hy fhe second de- 
fendant in favour of the persons above referred 
to were not valid and were not hinding on 
the wakf. the State Wakf Board instituted O. 
S. No. 22 of 1967, on the file of the Sub- 


Court, Tuticorin, for recovery of possession. 
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2. In defence, the principal point urged was 
that there was no absolute dedication under 
Exhibit A-1 and the properties were merely 
charged for the performance of certain chari- 
ties. If that be the position, the fact that 
alienations have been made would not matter, 
because all that could be availed of by the 
Wakf Board will be the requirement of the 
performance of the charities. Therefore, that 
will not enable them to contend that the alie- 
nations were bad. 


3. The learned Principal Subordinate Judge 
after framing 14 issues came to the conclusion 
that Exhibit A-1 created a wakf and the alie- 
nations under Exhibit B-6 and Exhibit A-2 
dated 5th July, 1963 and 21st March, 1950, 
respectively were bad and would not be bind- 
ing upon the Wakf Board, the plaintiff. In 
the result, he decreed the suit leaving the 
question of mesne profits to be decided in ap- 
propriate proceedings. Against this judgment 
and decree, two appeals were preferred to this 
Court in A.S. Nos. 103 and 108 of 1972. 
A.S. No. 103 of 1972 was by defendants 
3 to 6 whos¢ predecessor-in-title (Arumugha) 
purchased item 2, while A.S. No. 108 of 
1972 was preferred by defendants 2 and 8 who 
were respectively the power-of-attorney-holder 
and the alienee of item 3. Both the appeals 
came up for final disposal before Ismail, J., 
(as he then was) . ‘The only point that was 
argued before the learned Judge was as to the 
nature of the document Exhibit A-1. The 
Jearned Judge after going through the various 
clauses mentioned under Exhibit A-1 was of 
the view that it did not create a charge: on the 
contrary, there was every indicia for holding 
that it was a wakf deed. He gave the follow- 
ing reasons in support of his conclusion: — 


(1) The document itself was styled as wakf 
deed: 


(2) The document states that the object of 
creating wakf was to make the performance of 
the charities perpetually from generation to 
generation ; Wa. 


(3) The wakf deed provided a particular line 
of succession, to the wakf as well as for per- 
forming the charities, viz., the line of primo-_ 
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(4) The executant of the document expressly 
and in categorical terms stated that neither 
himself nor his successor trustees will have any 
power either to encumber or alienate the pro- 
perties. 


4. If all these factors are taken into consi- 
deration, the statement in the earlier part of 
the document as 


© Qur piy TOUA SAAMA Da’ l 


would not have the effect of creating a charge 
for the performance of the charities mentioned 
in the document. In the result, both the ap- 
peals were dismissed. ‘Thus these two Letters 
Patent appeals have been preferred. L.P.A 
No. 108 of 1976 is against Appeal No. 103 
of 1972 and L.P.A. No. 118 of 1976 is 
against Appeal No. 108 of 1972. 


5. As was urged before the learned Judge, 
before us as well, Mr. M. R. Narayana- 
swamy, the learned counsel for the appellants, 
would urge that the interpretation placed by 
the learned Judge on the terms of Exhibit A-1 
cannot be accepted. ‘According to him, in so 
far as in clear and express terms, a provision 
has been made creating a charge over the pro- 
perties forming the subject-matter of Exhibit 
A-1 in relation to the performance of the 
charities, and once such a charge is accepted, 
the fact that a restraint on alienations is put 
will be of no significance. ‘According to the 
learned counsel, the Jearned Judge erred in 
placing more reliance upon the clauses in re- 
lation to restraint on alienations, rather than 
the clauses creating a charge in specific terms. 
In such a case, whoever purchased the proper- 
ties, the purchases will merely be subject to 
the performance of the charities; but that will 
not make the alienations themselves bad. 
Consequently, the Wakf Board cannot succeed 
in recovering possession. Further it is con- 
tended that having regard to the amounts that 
are to be spent on the charities mentioned in 
the document, which are small, as against the 
income derived from the properties, it should 
be held that a mere charge was created on the 


` properties forming the subject-matter of the 


Exhibit A-1. The trial Court as well as the 
learned Judge of this Court ought to have 
at least made an attempt to find out what ex- 
actly was the income on the date of the docu- 


geniture, which is not in accordance with ‚ment and whether the amounts that are re- 


Mohamedan Law or successipn ; 


quired to be spent on the charities constituted 
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a negligible part, in which event his conten- 
tion could easily be accepted. In support of 
his submissions, the learned counsel cites 
Ashutosh .Dutt v, Doorga Churn Chatterjee’, 
Thiruvengadamudayaaniya v. Narasimha- 
swamiaiya?, and Murugesamuthu Pillai v. 
Arumugamammal, The purpose of his citing 
these rulings, according to him, is that the 
mere fact that there is a restraint on aliena- 
tions would not have the effect of defeating 
the earlier provision in relation to the crea- 
tion of a charge. From these decisions also, 
it can easily be seen that an attempt should be 
made to find out the exact income that was 
derivable from the properties and if the 
amount that was spent on the charities was a 
negligible one, the intention would be to create 
a charge. Further the clauses relating to the 
restraint on alienations would be invalid. 


6. With regard to the nature of the dedica- 
_ tion, the learned counsel cites Sappany Maha- 
med Mohideen v. Sethusubramania Pillai‘, 
and then contends that in that particular case 
a clear distinction was brought out between 
clauses 8 and 9, the former evidencing the fact 


of absolute dedication, while the latter was 


illustrative of a mere creation of a charge. 


7. Tested in the light of these authorities, the 


judgment of the learned single Judge cannot 
be accepted, 


8. As against this, the learned counsel ap- 
pearing for the Wakf Board submits that the 
deed itself clearly mentions it as wakf and a 


pious Muslim like the executant of Exhibit A-1 


in 1944 would not have intended anything but 
an absolute dedication. On a reading of the 
entire document, the object of the executant 
seems to be as if there must be a perpetual per- 
formance of the charities mentioned in the 
document. He was more anxious in the per- 
formance of the charities and that is why he 
had from the date of the document styled him- 
self as muthavalli, curbing his power of alie- 
nation. Further the document itself provided 


1. (1880) E.L.R. 5 Cal. 438. 

2. (1941) 1 M.L.J. 488: 53 L.W. 366: 
A.I.R. 1941 Mad. 591. ` 

3. (1970) 83 L.W. 223. 

4. (1975) 1 S.C.J. 246: (1974) 1 S.C. 
C. 615: (1975) 1M. L. J. (S. C.) 25: 
ee 2 S.C.R. 594: A.I.R. 1974 S.C. 
40 
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as to the line of succession according to the law 
of primogeniture which is alien to the Muslim 
Law and even those persons who are to succeed 
after the executant were to get the properties as 
muthavallis, Then again, these muthavallis 
have no power of alienation or creating an 
encumbrance. ‘Therefore, the document is un- 
doubtedly a deed of dedication. None of the 
rulings cited by the other side could have any 
application to the facts of this case, because 
the three rulings, namely Ashutosh Dutt v. 
Doorga Churn Chatterjee’, Thiruvengadamu- 
dayaanaiya v. Narasimhaswaminiya®, and 
Murugesamuthy Pillai v. Arumugamammal, 
relate to the testamentary disposition. It is 
also noteworthy that in each one of these cases, 
there was a provision in relation to the surplus, 
which is totally absent in this case. That ab- 
sence is very significant because under the 
Muslim Law with regard to the surplus, the 
doctrine of cypree would apply. Sappani 
Mohamed Mohideen v. Sethusubramania 
Pillai, again cannot advance the case of the 
appellants for the very simple reason that that 
was a case of partition and the document it- 
self provided under clause 8 for absolute dedi- 
cation, while clause 9 was for a charge for 
the performance of the charities. Such a 
position is not obtainable under Exhibit A-1. 
Therefore, no exception whatever could be 
taken to the judgment of the learned single 
Judge. 


9. We will first refer to the salient features 
of Exhibit A-1. 


(1) The deed is styled as a wakf deed ; 


In this connection, it may be pertinent on our , 
part to state that this was created by a pious | 
Muslim in the year 1944, who, under normal 
circumstances, could not have thought of any- 
thing but a Wake to create a method by which | 
there should be a perpetual performance of! 
certain charities mentioned therein. 


(2) The charities mentioned therein are:— | 





I.L.R. 5 Cal. 438. 
1 M.L.J. 488: 53 L.W. 366: 


(1880) I 


3. (1970) 83 L.W. 223. 

1. (1975) 1S.C.J. 246: (1975) 1 M.L. 
J. (S. C.) 25: (1974) 2 S. C. R. 594: 
(1974) 1 S.C.C. 615: A.I.R. 1974 S.C. 
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(i) For reading of Koran, five times a day 
Rs. 5 per month, 


(ii) For imparting instructions in the school 
Rs, 10 per month. 

(ii) For lighting—Rs. 1-8-0 per month; 
(iv) For drawing water from the tank—Rs. 
1-8-0 per month; 

(v) In addition to these, a sum of Rs. 3 was 
to be spent at the end of every month for the 


purpose of distribution of Harasa (equivalent 
of prasadam) ; 


(vi) Rs, 50 to be spent on Dharmam by way 
of feeding annually. 


(3) The properties worth a sum of Rs. 3,000 
shall be subject to the above charities ; 


(4) The executant shall have no power of 
alienation, but shall have power only to enjoy 
the properties and from and out of the income 


from the properties the above charities are to. 


be performed ; 


(5) After the death of the executant, his son 
Naina Mohamad Buhari and his heirs, ac- 
cording to the law of primogeniture, shall 
take possession of the properties and from and 
out of the income, they are to perform the 
charities mentioned above as muthavallis ; 


(6) The said muthavallis shall have no power 
of alienation or creating encumbrances ; 


(7) During the lifetime of the executant he 
alone shall be the muthavalli and perform the 
charities. He will also pay the kist, land cess 
etc. ; 

(8) In accordance with recitals in the deed, 
the charities shall be performed by the mutha- 
vallis who would succeed the executant. 


10. By a reading of all these clauses and the 
document as a whole, we gain the one and 
only impression that this is a deed of waki. 
\However, what is pressed before us is that 
clause wherein it is stated that 

“Jur odie FÖG ALADA par.” 
According to Mr. M. iR. Narayana- 
swamy, these words are clear enough to’ indi- 
cate the creating of a charge. We are unable 
to accept this contention and the reasons for 
our conclusion are as under :— 


(1)-On and from the date of creation of the 
document, the executant ceases to own the 
properties in his personal capacity and he 
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assumes the role of muthavalli. 
there is a clear divestiture. 

(2) The executant has no power of alienation, 
but has a mere power to enjoy; 


(3) The line of succession in relation to 
muthavalli is something which runs counter to 
Muslim Law, because it is stated very emphati- 
cally that the succession shall be according to 
the law of primogeniture, 


(4) Those muthavallis who would succeed 
will have also no power of alienation, nor the 
power of creating an encumbrance. 


11. If only one of the clauses as pressed into 
service by the learned counsel for the appel- 
lants is taken into consideration, all the other 
clauses to which we have alluded will be ren- 
dered as ofiose or nugatory. However, the 
argument is that once the clause relating to 
charge is accepted, the restraint on aliena- 
lion is bad. It is in support of this argument, 
Ashutosh Dutt v. Doorga Churn Chatterjee’, 
it cited. That was a case in which the rele- 
vant clause in the testament reads :— 


Therefore, 


“I dedicate the auction-purchased property, 
No. 3496, Lot Panchgatehia, Pargana Bali- 
gori, Zilla Hooghly, standing in my name 
to the Thakur Ishwar Raj Rajeswar that 
is in my house.” 


This case cannot be of help to the appellants 
because clearly after the creation of this dedi- 
cation as to how the surplus is to be dealt 
with was also mentioned in the document, 
namely, the will executed by Saraswati Debi, 
since the relevant clause in the will stated :— 


“You will pay my debts, and, collecting 
the sums due to me you will incorporate 
them with my estate, and from the pro- 
ceeds thereof you will meet the expenses 
described above; and if there be a surplus 
after deducting the same expenses, it will 
also be disbursed in the manner aforesaid. 
After your death he who is my heir for 
the time being will be the executor of this 
will. Beyond performing the aforesaid 
worship of the deb, and the ceremonies 
and poojas, none of my heirs shall have 
any interest in or profits from my property. 
And they will have no power of gift or 
sale over it. And it will not be attached 
or sold on account of their debts.” 





1. (1880) I.L.R. 5 Cal. 438. 
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If really..there was an absolute dedication, 
there was no question of any clause in relation 
to the surplus. 


12. In Thiruvengadamudayaaniya v, Nara- 
simhaswamiayya, also a similar clause in 
relation to the surplus is found. It was 
pointed out “that the will provides that a 
portion of the property which was not to be 
occupied by the residuary legatee should be 
Ist and the rents utilized for specific purposes, 
but later the testatrix provides that the sur- 
plus shall go to the residuary legatee. The 
amount of surplus was and is far greater than 
what is required to comply with the directions 
of the testatrix with regard to religious chari- 
ties.” | 


13. In the instant case, there is no such 
clause in Exhibit A-1 and therefore this case 
also will not be of any assistance to the appel- 
lants. 


14. Turning to Murugesamuthu Pillai v. 
Arumugamammal, the learned Judge, Rama- 
murti, J., himself stated at page 225 the rele- 
vant considerations to be borne in mind in 
interpreting the document of this character. 


“The relevant considerations are: (1) whe- 
ther the charity is an expanding charity and 
whether the manager of the trustee who is 
to conduct the charity is enjoined to spend 
the entire income upon the charity; (2) whe- 
ther the charity would txhaust the entire 
income or whether there will be a substan- 
tial surplus or margin left after meeting all 
the expenses; and (3) the provision as to 
the ultimate destination of the surplus.” 


It is the third clause, namely the provision 
as to the ultimate destination of the surplus, 
which is essential that is missing in the instant 
case. We may also refer to another passage 
occurring in the judgment at page 225:— 


“If reading the document as a whole it is 
clear that whatever remains, whether subs- 
tantial or otherwise, after the charities are 
performed, is not to form an accretion to 
the corpus but can be utilised and taken 
by the manager or the trustee as his own 


fo a a DA 
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without any liability to render an account 
and with no obligation to hold it on behalf 
of the trust the endowment will not be an 
outright dedication but a charge only is 
created in favour of the charity for the 
expenses or Dhittam specified in the deed 
cf endowment.” 


This along with clause (11) in that particular 
deed, namely the residuary clause which 
clearly mentioned as to the ultimate destina- 
tion of the surplus, makes this ruling in- 
applicable to the facts of the present case. 


14. Now, we proceed to consider the appli- 
cability of S, M. Mohideen v, R. V. C., Pillai’, 
In that case, the relevant clauses which came 
up for interpretation are set out at page 742. 
They are clauses (8) and (9) which may be 
extracted :— 


“Clause (8): The properties mentioned 
in the VIII Schedule herein and allotted 
for charity shall be administered in person 
by Kailasam Pillai and from out of the in- 
come of the first item property shall be 
given to mid-day offering of Thirumanja- 
nam expenses in the Siva Temple in Rasa- 
vallipuram. From the second item proper- 
ties the expenses for the evening pooja of 
the said temple shall be met, from the third 
item property the expenses for pooja of 
Lord Siva at Sepparai on ‘Ani’ Uttiram day 
should be met and from the 4th item of the 
property, they shall feed four brahmins 
in the Siva Temple Sepparai during Dwa- 
deshi days. 


Clause (9): In the Sepparai Siva Temple 
established by our parents, for meeting 
expenses of lamp burning forever and one 
measure of rice for daily offering to God 
and Archana expenses, a sum of Rs. 45 is 
spent annually. Out of this a sum of 
Rs, 5 per year which shall be paid by Siva- 
ramakrishna Pillai, to Namasivayam Pillai 
and a sum of Rs. 3 per year by Chidam- 
baram Pillai to Kailasam Pillai and exclud- 
ing the sum of Rs. 13 as given in the three 
items aforesaid for the balance of Rs. 32 
the dry land mentioned in the IX Schedule 
shall be administered in person by Kaila: 





1. (1975) 1 S.C.J. 246: A.I.R. 1974 
S.C. 740. 
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sam Pillai and spent from out of the income 
of the said properties and from out of their 
own funds Kailasam Pillai and Venkata- 
chalam Pillai shall perform the aforesaid 
charity without fail.” 


On this it was held at page 745 :— 


“The draftsman, who prepared this deed, 
had good reasons to mention in clause (8) 
that ‘the properties mentioned in the eighth 
schedule and allotted for charities shall be 
administered in person by Kailasam’ while 
in clause (9) he chose to record that ‘dry 
land mentioned in the ninth schedule shall be 
administered in person by Kailasam Pillai’. 
There is no reference in clause (9) that this 
land shalt be ‘allotted for charity’ whereas 
those words clearly appear in clause (8) of 
the deed. In the entire scheme of the deed 
there must be a legitimate justification for 
not allotting the lands mentioned in the 
ninth schedule for charity. Besides, it is 
clear on the findings of the 'Courts below 
that the value of the property in 1882 was 
inconsiderable and the income out of it was 
not sufficient to meet the expense for the 
charities. A device had, therefore, to be 
made to keep alive the sacred memory of 
their parents who were keen to continue 
these charities out of the ancestral property. 
Having divided the properties in the manner 
done in the partition deed, each of the 
brothers contributed according to his capa- 
city and by mutual adjustment a very subs- 
tantial share of the expenses to be borne 
by Kailasam Pillai and Venkatachalam 
Pillai, who were entrusted to perform the 
charities without fail. If necessary, which 


was even inevitable at the time, out of their . 


own funds. Since it is a common ground 
that the charities have been performed for 
years, the burden of the liability must have 
fallen on Kailasam Pillai and thereafter on 
Venkatachalam Pillai. It is because of this 
feature in keeping alive the three charities 
mentioned in clause (9) that the lands in 
the ninth schedule were allotted to Kailasam 
Pillai and Venkatachalam Pillai so that 
they may get some recompense out of the 
income of the property if it may somehow 
or some day be forthcoming. The entire in- 
come from the property was little or nil and 
was not absolutely dedicated to the Temple 
for the charities. We have got to look at the 
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matter from what the founders intended in 
the year 1882 and no construction can be 
given to tho document which would frus- 
trate the intention of the founders to keep 
alive the charities by appropriate perfor- 
mance. If these dry and then barren pro- 
perties of the ninth schedule were absolutely 
dedicated to the temple for performance 
of the three Kattalais the intention of the 
founders would have been defeated. It 
would bave been nobody’s business, income 
being little or nil. We are therefore clear- 
ly of opinion that there is no ambiguity 
about any of the provisions of this deed 
which clearly go to show that there was no 
intendment to create an absolute endow- 
ment of the suit property to the temple or 
the trust.” 


It also requires to be noticed that the value 
of the property as on 1882 would have been 
the proper guide and not the pesent value. 
Having regard to the language of the clauses 
it came to be ultimately held in para. 14 at 
page 748 as follows:— 


“As pointed out earlier, we have a docu- 
ment in the instant case where there is an 
express endowment of certain specified 
properties as recited in clause (9) of the 
deed. Significantly, there is complete omis- 
sion to create an absolute endowment of 
the property in the ninth schedule although 
the same is referred to in clause (9) of the 
deed and has been dealt with in a very 
special manner therein. There is absolutely 
no doubt on the terms of clause (9) read. 
with the other material provisions of the deed 
that there -is no absolute endowment of the 
suit property in favour of the temple or for 
the charities as claimed by the plaintiff-res- 
pondent. We may, however, add that the 
conclusion we have reached from the intrin- 
sic evidence of the document itself is re- 
inforced by the subsequent conduct of the 
parties and the various transactions effected 
from time to time with regard to the suit 
properties. To boot, it is far from a case 
where the entire income of the property has 
been endowed to the trust to sustain a 
conclusion that the entire corpus belongs to 
the trust.” 


1H 


Certainly the case on hand is very different 
from the one dealt with in the above autho- 
rity. it! 


15. In so faras Mr. M. R. Narayana- 
swamy argues that attempts ought to have 
been made by the trial Court as well as the 
learned Judge to find out the income from 
out of the properties and the amount spent on 
charities in order to ascertain whether it was 
. a Significant or insignificant part, we may 
observe that it was the duty of the appellants 
to have let in evidence in this regard. 
Since no evidence was let in, the blame 
has to lie only at the doors of the appel- 
lants. Here again as to what was the 
income in 1944 would have been the relevant 
criterion to be ascertained. With regard to 
such ascertainment no materials were placed 
by way of oral or documentary evidence by the 
appellants. Therefore, it is too late on the 
part of the appellants, to complain that an 
attempt ought to have been made to find out 
the income from the properties. 


“16. We may also point out that ‘Ashutosh 
Dutt v. Doorga Charan Chaterjee; Thiruven- 
gadamudayaaniya vy. Narasimhaswamiaiya? and 
Murugesamuthy Pillai yv. Arumugathammal, 
all related to testamentary dispositions 
and, therefore they could be revoked during 
the lifetime of the testator, as rightly con- 
a by the learned counsel for the Wakf 
Board. 


17. Having regard to the above, we see no 
diffculty in upholding the judgment of the 
learned Judge. ‘Accordingly we dismiss both 
the appeals. However, we make no order as 


to costs. 
“RS —— Appeal dismissed. 
1. (1880) I.L.R. 5,Cal. 438. 
2. (1941) 1 M.L.J* 488: A.I.R. 1941 
Mad. 591. 


3. (1970) 83 L.W. 223, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :-—S. Mohan, J. 


Syed Ahamed Mohideen and others 
Appellants* 
v. 


Mohamed Zainulabudeen and others 
Respondents. 


and ` i 
Syed Badruzsamman and another 


Appellants. 


? 


U. 


Mohamed Zainulabudeen and others 
Respondents. 


Limitation Act (XXXVI of 1963), Arti- 
cle 124—Right of management of a Darga- 
Decree of Court in C.S. No. 116 of 1909— 
Decree providing for division between two 
brothers each taking six months turn—Death 
of one brother — Sister not party to suit — 
Rights of female members as heirs to previous 
manager not claimed—Female members aware 
however of the decree—Sister’s right if barred 
by limitation—Suit by sisters heirs claiming 
share in management — Acts of generosity 
shown to them occasionally would not dilute 
ouster. l i 


In respect of the management of the dargah 
of a saint’ and appropriation. of emoluments 
derived by way of offerings, gifts and hundial 
collections, the decree in C.S. No. 116 of 


‘1909 provided infer alia that the 1st plaintiff 


and the ist and 2nd defendants in that suit 
were entitled to perform the duties of Mujawar 


. (Superintendent) as heirs to their respective 


fathers and they were entitled to make the 
collections and apportion them in two equal 
moieties, one moiety to be taken by the plain- 
tiff and the other by the two defendants after 
defraying the expenses. The sister of the 
defendants Fatima was not a party to the 
suit. The mothers of the parties had not put 
forth rights of their own. The decree in 
C.S. No. 116 of 1909 was confirmed in 
O.S.A. No. 34 of 1910. The present suit 


*S.A. Nos. 650 and 894 of 1981. 
17th November, 1981, 
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- was brought after the death of Fatima by her 
son and two daughters for a declaration that 
they were entifled to management and pos- 
session of the darga for a certain period every 
year and for injunction. The defendant 
denied that Fatima the mother of the present 
plaintiffs, had any right being a fgmale and 
even if she had any right it had become barred 
by limitation and adverse possession. The 
trial Court decreed the suit and the lower appel- 
late ‘Court had substantially confirmed it, On 
second appeal, 


Held: The basis of the claim as far as the 
parties are concerned was the decree in C.S. 
No. 116 of 1909. The suit was not one for 
mere honour, but to a right coupled with 
monetary benefits. It was strange that till 
her death in 1957 Fatima Bi did not make a 
demand at any point of time. ‘After the 
decree in C.S. No. 116 of 1909 only the 
male heirs were exercising, their rights. Fatima 
was aware of the filing of C.S. No. 116 
of 1908 and had categorically admitted it. 
Yet she kept quiet. If therefore, Fatima 
Bi’s rights are not available for inheritance 
there is nothing which the plaintiffs could 
agitate in the present suit. 


‘The law is, by long inaction, more so when 
it is coupled with sharing of profits, in not 
claiming the profits at any point of time, 


there would arise a clear presumption of 


ouster. [Para. 18.] 
In the instant case, all the requirements are, 
fully satisfied, namely, the sisters know- 
ledge, her inaction and the open and notorious 
exercise of the rights of Mujawarship by the 
male members. ~ [Para. 20.] 


In the instant case, the evidence is that 
occasionally a few sums of money were paid 
in favour of the plaintiffs. Even that would 
not have the effect of militating against the 
theory of ouster. [Para, 23.] 


‘Hence, neither the relationship between the 
` parties as brothers and sister, nor the acca- 
sional payments would have the effect of dilut- 
' ing the theory of ouster. [Para. 23.] 
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Appeals against the decree of the City Civil 
Court (I Additional Judge), Madras, dated 
12th December, 1980 in Appeal Suit No. 19 
of 1980, preferred against the decree of the 
City Civil Court (V Assistant Judge), Madras 
in Original Suit No. 3696 of 1972. 


N. Sivamani, for Appellants. 


A. Abdul Hadi and N. S. M. Jafiullah, for 
Respondents. . 


The Court delivered the following 


JUDGMENT.—Both these second appeals can be 
dealt with under a common judgment. Defen- 
dants 13, 14, 15 and 19 in O.S. No. 3696 
of 1972 on the file of the Fifth Assistant Judge, 
City Civil Court, Madras, are the appellants 
in Second Appeal No. 650 of 1981 and defen- 
` dants 5 and 6 in the said suit are the appel- 
lants in Second Appeal No. 894 of 1981. The 
facts are as under: 


2. ‘The dispute relates to the right of manage- 
ment in respect of Saint Syed Moosa Shah 
Kadiri Darga in Madras. One Syed . Mohi- 
deen Sahib was in management. He had two 
sons by name Syed Ismail Sahib and Syed 
Gulam ‘Dasthagir Sahib. The right of 
management: ‘was divided between the two 
sons, each taking six months. This was on 
the basis of a judgment of this Court in C. 
S. No. 116 of 1909. The plaintiffs and 
defendants 1 to 10 and 12 to 19 belonged to 
the branch of Syed Gulam Dasthagir, whose 
right of management was in the months of 
February, March, June, July, October, and 
November. On the death of Syed Gulam 
Dasthagir, the right of management and pos- 
session of the Darga devolved on his two sons, 
Syed Gaffer and Syed Mohideen, as well as 
a daughter by name Fathima Bi, in accord- 
ance with the Mohammedan Law. All the 
three were in management and possession of 
the Darga. The expenses used to be met out 
of the hundial collections in the Darga and the 
balance was appropriated by the said three 
persons. The plaintiffs 1 and 2 and the 
second defendant are the son and two 
‘daughters of Fathima Bi. They were asso- 
ciating themselves with their maternal uncles 
and their sons in the management of the Darga 
and were in receipt of their share of the in- 
come. However, recently the first defendant, 
the maternal ‘uncle, and the sixth defendant, 
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a son of another maternal uncle, are prevent- 
ing the plaintiffs from exercising their lawful 
tights with regard to their share in the manage- 
ment and receipt of the income. Even though 
a notice was sent calling upon them not to 
obstruct, they sent a reply stating that Fatima 
Bi being a woman was not entitled to any right 
whatever and even if she had any, the same 
had become barred by limitation. Those pleas 
are untenable. The right of all the family 
members, including women, to participate in 
the management has been recognised by seve- 
ral Court proceedings. Under these circum- 
stances it has become necessary to file the suit 
for declaration that the plaintiffs are entitled 
to the management and possession of the 
Darga for a period of 27 days in the year 
during the above said six months. Further, 
there is also a prayer for injunction to restrain 
the defendants from interfering with the said 


right. 


3. Though ‘the suit came to be originally 
instituted against defendants 1 to 10 only, 
subsequently the Wakf Board was impleaded 
as the eleventh defendant. On the death of 
the second defendant, her legal representatives 
defendants 3 to 5 were brought on record. 
On the death of the first defendant, defendants 
12 to 19 were brought on record as his legal 
representatives. 


4. In the written statement of the first 
defendant, it was contended that the suit was 
not maintainable in the absence of the Wakf 
Board as a party and for want of sanction 
from the Advocate-General under section 92 
of the Civil Procedure Code. The right in- 
volved in the suit is the right to function as 
a Mujawar in the Darga and the said right 
can be exercised only by males and not by 
females. On the death of Syed Ismail in 
1902, Syed Gulam Dasthagir was in manage- 
ment and was distributing the income between 
himself and the heirs of Syed Ismail. Syed 
Gulam Dasthagir died in 1905 leaving no adult 
male member, to function as Mujawar. The 
widows of Syed Ismail and Syed Dasthagir 
could not exercise the right of Mujawarship. 
Therefore, the maternal grand-father of Syed 
Gafoor and Syed Mohideen on their behalf, 


‘and one Mbhamed Yasin on behalf of the 


minor son of Syed Ismail. were managing the 
affairs of the Darga. This is evidence to the 
fact that no lady could ever be in manage- 
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ment of the Darga. In 1907 there was a 
reference to arbitration, after disputes arose, 
and that proved to be infructuous. There- 
after C.S. No. 116 of 1909 was instituted 
and under the decree therein, the right of 
management claimed by the widows of Syed 
Ismail and Syed Gulam Dasthagir was negativ- 
ed, the right being granted in favour of the sons 
only. Fathima Bi was not a party to the said 
suit. As such, her rights were not recognised. 
The first defendant denied that ` Fathima Bi 
was participating in the management of the 
Darga. In any event, as she never enjoyed 
the right to the hundial collections of the 
Darga, limitation ran against her from the 
< date of the judgment in. C.S. No. 116 of 
1909. As such, her right had become barred 
by limitation. So far as the decree in O.S. 
No. 198 of 1968 is concerned, it proceeded 
without full facts being placed before the Court 
and the consent decree was without making the 
Wakf Board a party. ‘After the death of 
Fathima Bi in 1957, her children also had 
never participated in the management or the 
` hundial collections of the Darga and thus 


their rights had also become barred by limita- ' 


tion. 


5. I do not think it necessary to set out in 
detail the averments in the written statements 
` of the other defendants, as they are more or 
less on the same lines as that of the first 
defendant. 


6. After the disphsal of the suit and during 
` the pendency of the appeal therefrom in the 
first appellate Court, along with the prayer 
for injunction an alternate prayer for posses- 
sion was also made. 


9. The learned Fifth Assistant Judge, City 


Civil Court, Madras, on trial, came to the 
conclusion that the plaintiffs had established 


their right and granted a decree for declara-. 


tion and injunction. 


' 8. Agegrieved by the said judgment and 

decree, defendants 3 to 6 and 12 to 19 pre- 
‘ferred A.S. No. 19 of 1980 and the seventh 
‘defendant prefered cross-o-bjections. Both 
came to be dealt with by the learned First 
` Additional City ‘Civil Judge, Madras. He, 
on a consideration of the matter, ultimately 
concluded that the judgment and decree of 
the trial Court will have to be substantially 
- confirmed, except for the modification with 


teference to the arrangements of Mujawar- 
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ship. The cross-objections were dismissed. 
Under those circumstances the present second 
appeals, as stated 
defendants. 


9. Mr. R. Kesava Iyengar, learned counsel 
fer the appellants, could urge that both the 
Courts below have missed a very essential 
aspect of the matter and have gone astray in 
so far as they assumed as if the plaintiffs have 
an independent right other than that of Fathima 
Bi. In the instant case, it cannot be denied 
that it is Article 124 of the Limitation Act 
that would apply. The entire case of the 
defendants was that it was C.S. No. 116 of 
1909 which was the root of the title. There- 
fore, on and from the date of that decree the 
rights of Fathima will have to be reckoned. 
Tf she had remained inactive during that period 
in her lifetime, the question of ouster will 
arise and in such a case, on the evidence of 
P.W. 1 himself, it should be held to be esta- 
blished. It would be clear from Kalipada 
Chakraborti and other another v, Sm. Palani 
Bala Devi and others*, that it is Article 124 


of the Limitation Act that should be made 


applicable. If that be so, then it is wrong 
on the part of the Courts below to say that 
it is for the defendants to prove how hostile 
title was exhibited ‘or how they held adversely 
to the interests of the plaintiffs. 


10. The long inaction, coupled with the 


failure to exercise any right for well over, 
40 years and thereafter would clearly spell 


out that the plaintiffs’ predecessor herself had 
been ousted and the theory. of presumption of 
ouster has not been properly appreciated by 
the Courts below. In support of this sub- 
mission the. learned counsel relies on P. 
Lakshmi Reddy v. L. Lakshmi Reddy’: 
Minor Ibramsa Rowther and others y. Sheik 
Meerasa Rowther and others? ; Karunai Ammal 
v. Karuppa Gounder and another and K. 
Venkataramanujam and others v. P, T. Par- 
thasarathi and others. 


1. 1953 S.C.J. 209: (1953) 1 M.L.. 


597: 66 L.W. 524: A.I.R. 1953 S.C. 125 


at 131. 


"2. 1957 S.iC.J. 248: (1957) 1 AnwR 


(S.C.) 46: (1957) 1 M.L.J. (S.C.) 46: 
1957 S.C.R. 195: A.I.R. 1957 S.C. 314. 
3. (1972) 2 M.L.J. 466:85 L.W. 596: 
A.I.R. 1973 Mad. 467. i 
4. (1980) 1 M.L.J. 432. 


5, (19766) 89 L.W, (S.N.} 12. 


above, by the respective & 


to 


“ 


Ti) 


11. It is borne out by the evidence that 
there are small acts of generosity shown by 
the maternal uncles. But from that it cannot 
be construed as if the plaintiffs’ predecessor- 
in-title exercised her rights of ownership. Nor 
was her right ever recognised. As a matter 
of fact, such acts of generosity cannot be mis- 
construed so as to confer an advantage in fav- 
our of the plaintiffs. In support of this sub- 
mission, the learned counsel cities Appala- 
swami y.  Suryanarayanamurthi and others. 
Then again, with regard to the fixation of 
dates, as dealt with in paragraph 36 of the 
judgment of the lower appellate Court, there 
is an obvious mistake and that requires to be 
corrected as well, should the Court be inclined 
not to accept the contention of the appellants 
with regard to limitation. 


12. Mr. Abdul Hadi, learned counsel for the 
respondents, would urge that the decree in 
C.S. No. 116 of 1909 does not conclude the 
rights of Fathima Bi at all. As a matter of 
fact she was not a party to those proceed- 
ings and, therefore, it cannot be said to be 
binding, and all that came to be decided in 
that suit was, whether the parties were entitled 
to share the income per capita or per stirpes. 
That is clear from the appeal judgment against 
that decree. The failure on the part of 
Fathima Bi to make a claim would not defeat 
her rights is evident from a reading of the 
ruling reported in Puttathayamma and another 
v. Rathnarajiah and another?. It is not 
unusual in the case of Mohammedans that 
one male member holds on behalf of a female 
member as well. : 


13. In the instant case, having regard to the 


. relationship between the parties as brothers 


and sisters, no adverse possession can ever 
be claimed, as laid down in Mohammad 
Mohit Ullah Khan and another v. Bibi Halima 
Begam. The learned counsel further citing 
Mitra’s Law óf Limitation and Prescription 
9th Edition, Volunme II, page 1517, would 
say that having regard to the close relationship 
of the parties, ouster cannot be spelt ‘out. 
D.W. 1 has been absolutely silent about 


1. (1947) 2M.L.J. 138:1.L.R. (1948) 
Mad. 440: 60 L.W. 412: A. I. R. 1947 
P.C. 189. 

2. A.I.R. 1955 Mys. 33. 

3. A.I.R. 1932 All. 666. 
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ouster. Performance of marriage and giving 
money in recognition of shares belonging 
to the plaintiffs themselves would be suffi- 
cient to defeat the theory of ouster. If really 
the Court were to accept the theory of ouster, 
the denial must be such and must be 
sufficient, as laid down in Sinnaraj Pillai and 
others v. Ramayee Ammal and another’, In 
support of this argument Muhammad Kaliba 
Rowther v. Muhammad Abdullah Rowther?, 
is also cited. Further reliance is placed on 
Karunai Ammal yv. Karuppa Gounder and 
another?, showing that ina case where there 
was a Court-auction purchase the theory of 
ouster cannot be put forth. In Abdul Hus- 
sain Khan v. Mst. Bibi Sona Dero and 
another, it has been held that having regard 
to the close relationship between the parties, 
the Court should not readily presume an 
ouster. Ouster being a question of fact, can- 
not be gone into and decided in second appeal, 
exercising jurisdiction under section 100, 
Civil Procedure Code, as seen from Karbalai 
Begum v. Mohd, Sayeed and another”. With 
regard to the fixation of days, it is dealt with 
in paragraph 36 of the lower appellate ‘Court’s 
judgment. Since the second defendant is the 
wife of Syed Ghouse, it has been so arranged 
as to cause no inconvenience to any of the 
parties. For establishing adverse possession, 
it is necessary to plead and then lead in evi- 
dence. But absolutely nothing has been done. 
14. I will proceed to consider the above 
submissions seriatim. 


15. Firstly, whether Fathima Bis right got 
barred by reason of the decree in C.S. No. 116 
of 1909 and because of her failure to make 
a claim? In C.S. No. 116 of 1909 the par- 
ties were Vazir Bi, the mother, and her minor 
son Syed Moosa, representing Syed Ismail’s 





1. (1968) 2M.L.J. 639: 1.L.R. (1968) 
3 Mad. 395: 81 L.W. 281: A.I.R. 1969 
Mad. 96. 

2. (1963) 1 M.L.J. 41: 1.L.R. (1963) 
Mad. 101: 75 L.W. 563: A.I.R. 1963 Mad. 
84. 

3. (1980) 1 M.L.J. 432. 

4. (1918) 45 I.A. 10: 34 M.L.J. 48: 
A.I.R. 1917 P.C. 181. 

5. (1980) 4 S.C.C. 396: (1981) 1 S.C.R. 
863: A.I.R. 1981 S.C. 77. 
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branch, and Mohideen Bee, the mother and her 
two minor sons Syed Gaffar and Syed Mohi- 
deen, representing Syed Gulam Dasthagir’s 
branch. The decree was in the following 
terms: 


“1. That the ist plaintiff and the Ist and 
2nd defendants herein are entitled td per- 
form the duties of Mujawar (Superinten- 
dent) of the Darga of Saint Hazrath Syed 
Qadiri situate in Mount Road, Madras, in 
turns. 


2. That the Ist plaintiff and the Ist and 
2nd defendants herein are entitled to collect 
and receive the offerings, gifts and other 
emoluments of the said Darga as well as the 
collections of the Hundi Box in the said 
Darga and apportion the same in two equal 
moieties and that Syed Moosa Sahib, the 
ist plaintiff is entitled to one half and Syed 
Gaffar Sahib and Syed Mohideen Sahib the 


ist and 2nd defendants are entitled to the . 


other half of the collections, offerings, gifts 
and other emoluments. 


3. That the 1st plaintiff herein is entitled 
to Rupees fifteen (Rs. 15) a month as 
and for his share of the mesne profits of the 
said Darga, since 15th day of May, 1907, to 
the end of October, 1909, less Rupees ninety- 
five, annas twelve and pies five 
(Rs. 95-12-5), which was paid by the 
defendants to the plaintiffs in respect of this 
period and it is ordered and decreed as 
follows :— 


4. That Mr. Mohamed Ibrahim Sahib, the 
Receiver appointed herein do pay to the 
plaintiffs herein the amount retained by him 
representing one half of the net collections 
payable to the plaintiffs. 


5. That the defendants herein’ do pay to 
the plaintiffs herein mesne profits at the 
rate of Rupees fifteen (Rs. 15) per mensem 
from 15th May, 1907 upto the end of Octo- 
ber, 1909, after giving credit for Rupees 
ninety-five, annas twelve and pies five 
(Rs. 95-12-5) paid on account; and 


6. That the defendants herein do pay ‘to 

the plaintiffs their costs of this suit when 

taxed and noted in the margin hereon with 

interest thereon at the rate of six per cent. 

per annum from the date of taxation to the 
date of payment.” ) 
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Clause 1 of the decree is very relevant. for. 
our purpose because it is stated therein that 
“the Ist plaintiff and the 1st and 2nd defen- 
dants herein are entitled to.perform the duties 
of Mujawar of the Darga. By a reading of 
this clause it would be very apparent that if 
really the female members had any right, the 
respective mothers, namely Syed Moosa’s 
mother Vazir Bi, and the mother of Syed 
Gaffar and Syed Mohideen, namely Mohideen: 
Bi, would never have remained quiet without 
putting forth their rights as well. Be that . 
so. This decree was taken up in appeal in 
O.S.A. No. 34 of 1910. That came up 
before Benson, Officiating C.J., and Sankaran 
Nair, J., The learned Judges held as under: 


“The plaintiff has not proved the allegation 
in the plaint and there is no finding in his 
favour. No other mode of succession hav- 
ing been set up, and both parties conceding 
that the right of management descends ac- 
cording to the laws of inheritance the only 
question being whether it descends per 
capita or per stirpes, we are of opinion that 
succession must be governed by the Moham- 
medan Law of inheritance. See also the 
case of Kunhi Bivi v. Abdul Aziz. 
The plaintiff is accordingly entitled to 
succeed to his father and the defendants are 
only entitled to take their father’s share. 
This view is supported by the authoritites 
cited by Wallis, J.—Macnaughten, page 
341; Wilson’s Digest, II Edition, 372; and 
Amir Ali, Volume I, page 426, 3rd Edi- 
tion. The general statement in Mac- 
naughten p. 336, that charitable donations 
should be distributed among the heirs of the 
departed saint is not applicable to the pre- 
sent case which is not a case of succession 
to the departed saint. We agree, therefore, 
with the learned Judge and dismiss the ap- 
peal with costs.” ' 


On this finding, they dismissed the appeal. 
What is sought to be contended by Mr. A. 
Hadi, learned counsel for the respondents, is 
that the entire question that came-up for deci- 
sion in this ruling was whether, according to 
the laws of inheritance, the Mujawarship des- 
cended per capita or per stirpes and nothing 
more than that. I do not think I need con- 


eee 
1. (1883) I.L.R. 6 Mad. 103. 
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sider. this submission in detail because of what 
I have noted above, namely, the failure of the 
mother to make any claim. Fathima Bi was 
not a party to the suit no doubt. Therefore, 
it cannot be said that the decree as such will 
be binding on her. Now, what was the con- 
duct of Fathima Bi after the decree came to 
be passed? This becomes necessary, because 
Specifically it is stated in the written statement 
in the present suit by the first defendant in 
paragraph 9, “that in view of the judgment in 
C.S. No. 116 of 1909, which is the root of 
title of Mujawarship and also by way of prac- 
tice since early times in this Darga, the right 
to receive the income from the hundies is con- 
ditional upon the right to perform the duties 
of Mujawar. In the circumstances, Fathima 
Bi, the daughter of Gulam Dasthagir Sahib, 
did not desire or possess any right whatsoever 
to claim the hundial collection or any part of 
it.” jurther, paragraph 10 proceeds to state 
as und Y: 
: L 

“As at be time Fathima Bi enjoyed the right 
to the Mndial collection of the Darga, the 
perigi of limitation ran against her right 
from the date of judgment in C.S. No. 
116 of 1909 which ignored her right, if any, 
and declared completely the right of her 
brother Syed Gaffar Sahib and Syed Mohi- 
deen Sahib. Even if, for the purpose of 
argument, it is claimed that she might have 
claimed a share when the Madras Act 
XVIII of 1940, section 2 of the Shariat 
Act, 1937, was amended, she lost her right 
because she did not as a fact claim the right 
till her death. And thus she had no right 
whatsoever to transmit to her heirs in res- 
pect of the hundial collections.” 


Therefore, it is evident from a reading of the 
above averments, that the basis for the claim, 
as far as the parties are concerned, was the 
decree in C.S. No. 116 of 1909. It is to 
be clearly borne in mind at this juncture that 
it is not a mere right to honours, etc., but 
it is a right coupled with certain monetary 
benefits by way of hundial collections. It is 
somewhat strange that till her death in 1957 
Fathima Bi did not care to make a demand 
at any point of time. Under those circum- 
stances the question would be whether Arti- 
cle 124 of the Limitation Act, would apply. 
Article 124 of the Indian Limitation Act, 1908 
tedds.as: ` 
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“For possession of an hereditary office 
Twelve years—when the defendant takes 
possession of the office adversely to the 
plaintiff. Explanation:—An _ hereditary 
office is possessed when the profits 
thereof are usually received, or (if there 
are no profits) when the duties thereof are 
usually performed.” 


In this case there are undoubtedly profits. 
The corresponding Article in the Limitation 
Act of 1963, is Article 107, which is a ver- 
batim reproduction of old Article 124, as 
could be seen below: 


“For possession of a hereditary office— 
Twelve years—when the defendant takes 
possession of the office adversely to the 
plaintiff. Explanation:—A hereditary Office 
is possessed when the properties thereof are 
usually received, or (if “there are no pro- 
perties”) when the duties thereof are usually 
performed”, 


16. When Fathima Bi, during her lifetime, 
did not make any claim to these profits from 
the Darga, namely the hundial collections, as 
to what would be the position is evident from 
the decision in Kalipada Chakraborti and 
another yv. Sm. Palani Bala Devi and others», 
At page 130 the Supreme Court observed: 


“There could be no doubt that there is an 
element in the shebaiti right which has the 
legal characteristics of property ; but shebaiti- 
ship is property of a peculiar and anomal- 
ous character, and it is difficult to say that 
it comes under the category of immovable 
property as it is known in Law. Article 141 
refers expressly to immovable property and 
not to property in the general sense of the 
word. On the other hand, it is quite settled 
that shebaiti right is a hereditary office and 
as such comes within the express language 
of Article 124, Limitation Act”. 


Then again, at page 131 it was held: 


“Reading Article 124, Limitation Act, along 
with section 2 (8), the conclusion is irresis- 
tible that “to defeat the title of the plaintiff 
under Article 124 it is necessary to establish 
that the defendant had taken possession of 





1. 1953 S.C.J. 209: A.I.R. 1953 SC. - 
125. 


o” 


` 210. 


. the. office adversely to the plaintiff or some- 
: body from or through whom the ` plaintiff 
-derives his title, more than 12 years prior 
to the institution of the suit. This is ex- 
actly what is laid down in Gnanasambanda 
v. Pelu. In this case two persons, who 
were hereditary trustees of a religious endow- 
ment, sold their right of management and 
transferred the entire endowed property 
to the defendant-appellant. 
. null and void and the possession taken by 
-the purchaser was adverse to the vendors 
from the very beginning. The plaintiff 
Velu was the son and heir of one the heredi- 
tary trustees and he instituted the suit more 
‘than 12 years after the date of the transac- 
tion claiming possession of the office along 
with the heir of the other trustee who was 
_joined as a defendant in the suit. It was 
held by the Judicial Committee that the 
plaintiff's suit was barred and the reason 
given is that ‘the respondent Velu could 
only be entitled as heir to his father 
Nataraja, and from -him and through him, 
„and consequently his suit was barred by 
‘Article 124’. This portion of the judg- 
ment, it seems, was overlooked by the learn- 
-ed Judges of the Calcutta High Court and 
also by the Madras High Court in the cases 
‘referred to above. The fact that under the 
ordinary law of inheritance the plaintiffs 
would come as the heirs of the husband of 
-Rajalakshmi is immaterial. That would 
not be deriving their right to sue through 
_and from the widow, and in this view of the 
„case the plaintiffs’ suit cannot be held to be 
barred”. - f 


17. In ‘the instant case, what has hanced 
was, after the decree in .C.S. No. 116 of 
1909, it was only the male heirs who were 
exercising their rights. That is ‘evident from 
what has been spoken to by P.W. 1 himself. 
He states that at the time when his mother 
died she was aged 79 and in C.S. No. 116 of 
1909 she was not impleaded as a party. He is 
not aware as to whether she tried to implead 
herself as a party claiming a share. He cate- 
gorically admits that she was aware of the 
filing.of C.S. No. 116 of 1909.. Later on 
it is stated by him that from 1942 to 1960 he 





. - (1900) 27 I.A. 69: I.L.R. 23 Mad. 
271: 10 M.L.J. 29 (P.C.). 
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did not know what was given to his mother.. 
At any rate, from 1957 no money was ever 
paid, except that the maternal uncle was treat- 
ing them as his own sons and paying Rs. 300 
or Rs. 400 stating that that was the share, 
However, he would add that his mother could 
not be directly Mujawar and, therefore, it was 
Syed Gaffar as agent who was conducting the 
affairs on her behalf, for which there was no 
document. After the death of his mother no- 
body was employed as an agent. Only at 
the time when he consulted the vakil he came 
to know that his mother had 36 days’ share 
in the Mujawarship. Before that he did not 
know. In spite of repeated demands the 
uncle did not do anything concerning the 
share of the hundial collections. The demand , 
was from 1960 to 1972. But nothing was 
paid. He knew that he had rights even: be- 
fore. From the above evidence, it is clear 
that the mother of P.W. 1 was aware 
of the filing of C.S. No. 116 of 1909. 
Irrespective of that, in so far as there is abso- 
lutely no evidence whatever to show at any 
point of time till her death in 1957 Fathima 
Bi ever made a demand or ask for a share 
of the hundial collections, it should be held 
that her rights had become barred. There- 
fore, if really the rights of Fathima had be- 
come barred by her not exercising the rights, 
the plaintiffs themselves can have no indepen- 
dent right to claim. The Courts below have 
completely misdirected themselves when ap- 
preciating the pleadings. As a matter of 
fact, the plaint itself categorically proceeds on 
the ‘following basis : 


“The plaintiffs state that their mother 

Fathima Bi was entitled to a fifth share in 

the rights of management of the dargha and 

in the income of the dargha which her 

father was enjoying for a period of 6 

months in a year, namely February, March, | 
June, July, October and November; after 

her death the. plaintiffs herein as her son 

and daughter are entitled to 3|4th share in 

the said rights of their deceased mother. 

Thus the plaintiffs are entitled to be in pos- - 
session and management of the said dargah.. 
for a period of 27 days in a year during the 

the above said 6 months period. .A geneo- 

logical tree is filed along with the plaint. 


In view of what has been said above, the 
plaintiffs have laid this action for a decla- 


IN 


ration that they are entitled to the share of 
the management of the said dargha and to 
“receive their 3|4th share of the income of 
their mother Fathima Bi who was entitled 
for a fifth share in her father’s aforesaid 
right and also for an injunction restraining 
the defendants herein from interfering in any 
manner with the rights of management of 
the dargha and with the right to share the 
income of the dargha by the plaintiff as 
"per law”. 
If, therefore, Fathima’s rights are not availa- 
ble for inheritance, there is nothing which the 
plaintiffs could agitate. This should be 
enough to non-suit the plaintiffs. 
18. Coming next to the question whether 
there could be a presumption of ouster, the 
Courts below proceeded upon an erroneous 
assumption as if it is the duty of the defen- 
dants to prove by what hostile assertions of 
title and possession ouster had been establish- 
ed. The law is, as I understand, by long 
inaction, more so when it is coupled with shar- 
ing of profits, in not claiming the profits at 
any point of time, there would arise a clear 
presumption of ouster. The first of the 
authorities that may be looked at in this re- 
gard is the one reported in P, Lakshmi Reddy 
yv. L. Lakshmi Reddy, where at page 317, 
while discussing the requirements of adverse 
possession, the Supreme Court stated: 
“Now, the ordinary classical requirement of 
adverse possession is that it should be nec 
vi'nec. clam nec pracario (See Secretary of 
State: for India v. Debendra Lal Khan’. 
The possession required must be adequate 
in continuity, in publicity and in extent to 
-show that it is” possession adverse to the 
competitor. (See Radhamoni Debi v. 
Collector of Khulna®). But it is well-seeled 
that in order to establish adverse possession 
of one co-heir as against another, it is not 
enough to show that one out of them is in 
sole possession and enjoyment of the pro- 
fits, of the properties. Ouster of the non- 
possessing co-heir by the co-heir in posses- 
sion who claims his possession to be adverse, 


“1. 1957 S.C.J. 248: A.I.R. 1957 S.C. 
314 


2. 66 M.L.J. 134: 39 L. W. 257: 61 
LA: 78 at 82: A.I.R. 1934 P.C. 23 at 
25,” EN 

3. 27 L.A. 136 at 140: I,L.R, 27 Cal. 
943, (P.C). 
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should be made out. The possession of 
one co-heir is considered, in law, as posses- 
sion of all the co-heirs. When one co- 
heir is found to be in possession of the 
properties it is presumed to be on the basis 
of joint title. The co-heir in possession 
cannot render his possession adverse to the 
other co-heir not in possession merely by 
any secret hostile animus on his own part 
in derogation of the other co-heir’s title. 
(See Corea v. Appuhamy*). It is settled 
rule of law that as between co-heirs there 
must be evidence of open assertion of hos- 
tile title, coupled with exclusive possession 
and enjoyment of one of them to the know- 
ledge of the other so as to constitute ouster, 
This does not necessarily mean that there 
must be an express demand by one and 
denial by the other. ‘There are cases which 
have held that adverse possession and ouster 
can be inferred when one co-heir takes and 
maintains notorious exclusive possession in 
assertion of hostile title and continues in 
such possession for a very considerable time 
and the excluded heir takes no steps to 
vindicate his title. Whether that line of 
of cases is right or wrong we need not 
pause to consider. It is sufficient to notice 
that the Privy Council in N. Varada Pillai 
v. Jeevarathnammal?, quotes apparently 
with approval, a passage from Culley v. 
Doe d Taylerson’, which indicates that such 
a situation may well lead to an inference of 
ouster ‘if other circumstances concur’ (See 
also Govindrao v. Rajabai*). It may be 
further mentioned that it is well-settled that 
the burden of making out ouster is on the 
person claiming to displace the lawful title 
of a co-heir by his averse possession.” 


In Minor Ibramsa Rowther and others v. 
Sheik Meerasa Rowther and others®, a Divi- 
sion Bench of this Court observed: 
“In Abdul Kadir v; Umma’, there is a de- 
tailed reference to all the cases of all the 


1. (1912) A.C. 230. 

2. (1920) I.L.R. 43 Mad. 244: 46 I. 
A. 285: 34 M.L.J. 313: 10 L.W. 679: A. 
I.R. 1919 P.C. 44 at 47. 

3. (1840) 3 P. & D. 539: 52 R.R. 568. 

4. 58 I.A. 106: 60 M. L. J. 386: 33 
L.W. 439: A.I.R. 1931 P.C. 48. 

5. (1972) 1 M.L.J. 466 at 475: 85 L. 
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High Courts, in which presumption of ouster 
was. drawn from the length of exclusive 
possession and other circumstances concur- 
ring. We may also refer to the decision of 
. the Privy Council in Varada Pillai v. 
. Jeevararathnammal'—(observations of Vis- 
count Cave, at page 252) in which the 
Privy Council has quoted with approval the 
statement of the law in the leading and oft- 
quoted English decision in Culley v. Doe, 
` that if a co-owner’ has been in exclusive 
“ possession and in receipt of the rents. and 
income from the property for a considerable 
4 length of time and the other co-owner was, 
throughout, inactive, it will be legitimate 
for the Court to raise the presumption of 
ouster and that the length of time is a rele- 
: vent and important factor in coming to a 
** conclusion one way or other on the question 
- of ouster.” 


19. It only remains to refer to the two 
English decisions which have held the field for 
about two centuries, in which the importance 
of the time factor has been stressed as giving 
rise to the presumption of ouster. The first 
is the decision in Doe v. Prosser’. In that 
case, a co-tenant was not in possession of the 
property, nor in reception of the rents and 
profits, for nearly forty years and, on his be- 
half, it was urged that mere exclusive recep- 
tion of rents and profits by the other co-owner 
for any length of time would not constitute 
ouster. But it was held that the jury may 
presume an actual ouster from such sole and 
uninterrupted possession by one co-tenant to 
the exclusion of the other for 36 years. Lord 
Mansfield observed : 


“It is very true that I told: the jury, that 
they were warranted by the length of time 
. in this case, to presume an adverse posses- 
‘sion and ouster by one of the tenants-in- 
common, of his companion; and I continue 
` still of the same opinion. Some ambiguity 
seems to have arisen from the term “actual 
ouster”, as if it meant some act accompanied 
by real force, and as if a turning out by the 
shoulders were necessary. But that is not 
so. A man may come in by a rightful pos- 
> 1.. 38 M.L.J. 313: (1920) I.L.R. 43 
Mad. 244: 46 IA. 285: A.I.R. 1919 P.C. 
44, ue 4 ia 
“2. 113 T.R. 697. 
3, 98 E.R. 1052, 
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session, and yet hold over adversely with- 
out a title. If he dies, such holding over, 
under circumstances, will be equivalent to 
an actual ouster.” 
In Karunai Ammal v, Karuppa Gounder and 
another’, it was held: 


“It is true that in the case of a co-owner mere 
possession, however long it might be, could 
not constitute adverse possession. It is also 
true that mere non-participation in the in- 
come would not lead to the automatic con- 
clusion of ouster. Possession must be over 
the statutory period and there must be a 
clear ouster to the knowledge of the co- 
owner or the co-heir against whom adverse 
possession is pleaded. No detailed discus- 
sion by referring to many authorities would 
be necessary excepting to. cite P. Lakshmi 
Reddy v. L. Lakshmi Reddy, wherein as 
to what would constitute knowledge and 
custer have been clearly spelt out. In this 
case, what is the position and whether there 
are enough averments in the written state- 
ment, is the question.. Before’ examining 
the averments, it is necessary to note what 
exactly is the case of the first defendant. 
The case of the first defendant is, by his 
prother’s purchase under the Court-auction 
proceedings and delivery of possession on 
20th March, 1930, he became the owner of. 
the entirety of the C Schedule properties. 
Consistent with that; he states in paragraph 4 
of the written statement that from the time 
of purchase both his predecessor-in-title as 
well as he were in possession and enjoyment 
for a period of forty years and consequent 
on that uninterrupted possession during 
that long period, the title of the plain- 
tiff got extinguished by adverse possession. 
The question of co-heirs or co-owners does 
not, arise at that stage. ‘Therefore, it will 
be too much to expect. the first defendant 
to plead knowledge of ouster”. 

In K. Vénkataramanujam and others v. P.T, 

Parthasarathi and others®, it was observed : 


“Article 58 is obviously a residuary Article 
appearing in Part III of the Schedule to the 
Limitation Act. The cause of action for 
such a suit arises on the date when the right 


1. (1980) 1 M.L.J. 433 at 434. 

2. 1957 S.C.J. 248: A.I.R. 1957 S.C: 
314. | Wih 

3, 


(1976) 89 L.W. 12 (S.N.), 
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to sue first accrués. Taking Exhibit B-4, 
the right to sue for a declaration such as 
the one now asked for, is already stated to 
have accrued in favour of the plaintiff. 
But no action has been filed till 1966. Even 
assuming that the plaintiff was seeking for 
possession of a hereditary office, the ques- 
tion is whether the cause of action survived 
“in 1966, to the plaintiff. The trend of the 
correspondence between the plaintiff and the 
‘trustees in management of the trust from 
time to time, and particilarly in 1949, shows 
that they have taken possession of the 
office to: the exclusion of the plaintiff, and 
so were in possession of the office adverse- 
ly to the plaintiff. If he was, therefore, 
seeking a right to joint possession of such 
hereditary office, from which he was ousted, 
he should have filed a suit within 12 years 
from the date when the defendant took pos- 
session of the right adversely to the plain- 
tiff.” 


Therefore, on the basis of these rulings, it is 
contended that the right to sue by Fathima Bi 
arose from the date of the decree in C.S. 

No. 116 of 1909 and she did not do anything i in 
that direction, while the male heirs were enjoy- 
ing exclusively. Under. those circumstances, 
the question of ouster does 'not arise at all. 

By her non-exercise of the rights, the rights 
of Fathima Bi became barred.There is abso- 
lutely no explanation in the plaint as to why 
Fathima did not make a claim between 1910 
till her death in 1957. 


20. In order to get over this difficult situa- 
tion, the learned counsel for the respondents 
would rely upon Buttathayamma and another 
v. Rathanarajiah and another’. At page 34 
it was held in paragraph 4: 


“In a case like this, where the plaintiff and 
defendant 1 are close relations, I think 
very much more and better and stronger 
evidence of a positive character was neces- 
sary to establish title by prescription and 
oe possession in favour of the plain- 
ti 33) 


Further, referring to Larimipatirao v. Ven- 
katesh Tirumal?, it was observed: 


1955 Mys. 33. 
1 


1. ALR. 
2.. A.T.R, 1916 Bom, 63. 
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“Where a female lives with her male rela- 
tives, the ordinary presumption is that they 
manage her property for her and do not 
hold it adversely. (See Inayat Hussain v. 
Aziz Bannot), Where possession has 
commenced lawfully, ¢.g., by an agreement 
as to the management of the property, the 
Court would be slow to hold that it has 
subsequently become adverse to the rightful 
owner unless the evidence clearly and mn- 
equivocally establishnes ouster. Laymi- 
patirao v. Venkatesh Tirumal?., 


‘In dealing with the question of possession 
as -between brothers and sisters, in native 
families, regard must be had to the condi- 
tions of life under which such families live, 
„and the fact that in such families the manage- 
ment of the property of the family is by rea- 
son of the seclusion of the female members, 
ordinarily left in the hands of the male 
members. In the case of such families slight 
evidence of enjoyment of income arising 
‘from the property is sufficient prima facie 
proof of possession’ (See Inayak Husen v. 
Ali Husen’®) .” 


This case has no application, because admit- 
tely it relates to possession of lands which 
was by a male owner on behalf of all the 
female members. But in the case on hand, 
as admitted by P.W. 1, if Fathima Bi knew 
the filing of C.S. No. 116 of 1909 and was 
further aware that she was not a party and 
there was a claim in respect of hundial collec- 
tions and Mujawarship which was being agitat- 
ed by her brothers without reference to her, 
at least after the passing of the decree, one 
would expect her to take some action or 
other. Nothing of that kind was ever 
done. It is true. Mohammad Mohit Ullah 
Khan and another v. Bibi Halima Begum, 
lays down that where the parties are 
closely related like brothers they cannot 
be in adverse possession. The passage 
occurring at page 1517 of TI Volume in the 
9th Edition of Mitra’s Law of Limitation and 





(1911) 10 I.C. 413 (All). 
.- A.I.R. 1916 Bom, 63. 
(1898) I.L.R.-20 All. 182. 
‘A.I.R, 1932 All. 666. 
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Prescription is also to similar effect. But it 
is not the mere relationship that would be 
enough. ‘Tt is long inaction that'would defeat 
the rights of the plaintiffs. I am unable to 
accept the argument that because of what the 
efendants 12 to 19 had stated in their written 
statement; which has loomed large before the 
lower appellate Court as seen. from para- 
graph 33 of its judgment, it could be stated 
that it is their duty to establish adverse posses- 
sion. That is not, as I said above, the correct 
way of approaching the matter. The ruling 
in P. Lakshmi Reddy v. L. Lakshmi Reddy’, 
which has already been referred to, lays down 
under what circumstances adverse possession 
canbe spelt out. That does not afford any 
assistance to the respondents. In Sinnaraj 
Pillai and others v. Ramayee Ammal and 
another, ‘the denial on behalf of the person 
claiming adversely should be notorious and 
open: This is what was stated at page 647: 


“A. tenant-in-common pleading ouster must 
‘establish that there was denial of the other 
_co-owner’s right in the properties, that the 
denial was sufficiently notorious and open, 
that the tenant-in-common out of posses- 
sion should have. got, knowledge of it, and 
that: the tenant-in-common in possession 
‘continued to enjoy the properties in repu- 
'diation of the rights of the other co-tenant 
-in the properties for the statutory period”. 


That Fathima Bi had knowledge is established 
by the evidence of P.W. 1. Her inaction stares 
at the face. Open and notorious enjoyment 
of the male members to the exclusion of 
Fathima has ` also been clearly established 
Under those’ circumstances J am unable to see 
what further requirement is necessary to esta- 
blish adverse title. In Muhammad Kaliba 

Rowther’ v. Muhammad Abdullah Rowther’, 
a‘Division Bench ‘of this Court at page 85 
Stated as under: 


. “Tf Article 144 is the proper Article applica- 
. ble, as we-hold it is, the question then ‘arises 
vas to whether under that: Article the suit 

is out of time. It is well-settled law, and 


i 1957 S.C.J. 248: A.I.R. 1957 S.C. 
314. 


1 
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we think no citation or authority is neces- 
sary that possession in the hands of a co- 
sharer of a property ọwned in common is 
position in law that mere non-participatión 
Implicit in this proposition is the further 
position in law that mere non-participation. 
in the receipts from such immovabe pro- 
perty or mere inaction in respect of it for 
any -length of time on the part of one or 
more of the co-sharers is not regarded as 
‘amounting tò ouster :or as investing the 
possession in the hands of one of the co- 
sharers with an adverse character so as to 
enable him to prescribe against the other 
co-sharers. It is only when acts are clearly 
proved on the part of the ‘co-sharer in 
possession which would be inconsistent with 
any other co-sharer being entitled to any 
possession or interest in any part of the 
property, it can be said that any question of 
duster of the co-sharers not in possession 
can arise. In the absence of such ouster 
there will be no room for adverse posses- 
sion or prescription in favour of the .co- 
sharer i in possession”. r 


Tested in the light of this ruling, I find in the 
instant case all the requirements are fully satis- 
fied as stated above, namely, Fathima Bi’s' 
knowledge, -her inaction and the open and 
notorious exercise of the rights’ of Mujawar- 
ship: : by ‘the male members. '- . 


21. The decision in Karunat Ammal v. 
Karuppa Gounder and anothert, related to a 
different situation altogether, because that was 
a case of a Court auction purchase. That 
has no relevance to the a of the present 
case, 


22. Now, coming to. the question whether 
the plea of ouster can be decided in second 
appeal, the learned counsel for the respon- 
dents relies on the decision in Karbalai Begum 
v. Mohd. Sayeed and another? , Tt was observ- 
ed therein that ouster being a question of 
fact could not be decided in second appeal. 
J am afraid this contention is somewhat mis- 
conceived. What I am pointing out is the 
Courts below have completely misdirected 


1. (1980) 1 M. 
2. (1980) 4 S. 
C, R, 863; A,J,R. 


L.J. 
C.C. 
1 


432 
396 eda 1S, 
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themselves with regard to two aspects namely: 
(1) as if the plaintiffs had independent rights 
other than through Fathima Bi; and (2) as if 
it is incumbent upon the defendants to prove 
ouster, without noting the important fact of 
Fathima’s inaction. Under those circum- 
stances, I see no relevance for the application 
of the above ruling to the facts of this case. 


23. Next as to whether acts of generosity 
would constitute recognition of the rights of 
Fathima: In the instant case, the evidence is 
that occasionally a few sums of money were 
paid in favour of the plaintiffs. Even that 
would not have the effect of militating against 
the theory of ouster, Because in Appalaswami 
v. Suryanarayanamurthi and other’, it has 
been held that: 


“The danger of construing acts of generosity 
oz kindness as admissions of legal obligation 
. has been pointed out in many cases; See 

for example the decision of this Board in 

Lala Muddun Gopal Lal v. Mt. Khikhinda 

Koe Rs 


Therefore, on this score it cannot be said that 
Fathima’s rights still exist. As a matter of 
fact, in the very ruling relied on by the learn- 
ed counsel for the respondents, namely Abdul 
Hussain Khan v. Mst. Bibi Sona Dero and. 
another®, it has been clearly observed: 


“The argument put forward by the defen- 
dant that, in many of the cited instances, 
the women said to have been excluded have 
been provided with dowries either in the 
lifetime of the owner of the estate, 'on the 
division of which they received no bene- 
fit, or after his death by a. male relation, 
and that this was equivalent to, and must: 
be taken as, a recognition of their right to 
share, is one to which their Lordships are 
unable to accede. It is quite possible that 
the husband of a wife who had been suitably 
dowered would not desire to claim rights 
of inheritance against those by whose 
generosity or at whose expense the dower 





1. (1947) 2 M.L.J. 138: A.I.R. 1947 
P.C. 189 at 191. 

2. (1891) I.L.R. 18 Cal. 341 (P.C.): 
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had been ` providéd; but this would not in- 
volve the conclusion that the right to share 
existed and had been satisfied by the dower.” 


Hence, neither the relationship between the 
parties as brothers and sister, nor the occa- 
sional payments would have the effect . of 
diluting the theory of ouster. 


24. Lastly, as to. the fixation of dates: In 
paragraph 36 this point has been dealt: with 
by the lower appellate Court. This is 
because, admittedly, the second defendant 
Zahurunnissa, who died pending these pro- 
ceedings, married Syed Ghouse, son of Syed 
Gaffoor through his first wife. Therefore, 
her family would be entitled to the right in 
question through her husband. I do not 
think any interference is warranted in this re- 
gard. However, this question is unnecessary 
to be decided in view of what I have found 
in the preceding paragraphs. 


25. Having regard to all the above, I hold 
the judgments and decrees of the Courts be- 
low are liable to be set aside and accordingly 
they are set aside. The second appeals will 
Stand allowed. In view of the pure questions 
of law that have been agitated before me, “I 
do not think that this is a fit case to award 
costs. ‘Therefore, I direct the parties to bear 
their respective costs throughout. 


R.S. 
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IN. -THE HIGH COURT OF JOB 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam and G. Mahes- 
waran, JJ. 


Mjs.. Vasanji Mavji and Company, a regis- 
tered partnership firm dealing in cotton 
(with firm Registration No. D.110853| and 
with its place of business at 257-265, Nara- 
shi Matha Street, Bombay-400009, repre- 
ae by its partner Chandulal Momayya 


Appellant*. 


VU. 


M|s. K. P. C. Spinners, a partnership 
firm with its place of business at 231-C, 
Trichy Road, Sulur-641402, Coimbatore, 
represented by its partner Mr. K. P. 
Ganapathi Chettiar, Trichy Road, Sulur 
and others Respondents. 


Arbitration Act (X of 1940), section 34— 
Supply of cotton by plaintiff to defendants— 
Payment made by defendant by cheques—Out 
of five cheques issued three cheques dis- 
honoured—Suit by plaintiff to realise the pro- 
ceeds, of the three dishonoured cheques— 
Defendants filing application under section 34 
of the Arbitration Act—Defendants contend- 
ing that contract for supply of cotton was sub- 
ject to the bye-laws of the East India Cotton 
Association Lid., Bombay — Suit stayed’ by 
trial Court—Appeal by plaintiff — Suit held 
to be on dishonoured cheques—Section 34 of 
the Arbitration Act held applicable. 


Pursuant to a contract, the plaintiff supplied 
cotton to the defendants. The defendants 
issued five cheques towards the supply of 
cotton. However, the plaintiff could realise 
only two of the cheques and three cheques were 
dishonoured. The plaintiff filed a suit to 
realise the proceeds of the cheques dishonoured. 
The defendants filed applications under section 
34 of the Arbitration Act for stay of the suit 
contending that the contract to supply cotton 
between the plaintiff and the defendants was 
subject to the bye-laws of the East India 
Cotton Association Limited, Bombay, which 
contained a provision for settlement of dis- 
putes by arbitration. The trial Court accept- 
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ed the contention_and stayed the suit. The. 
plaintiff filed an appeal and contended that the 
suit was on the dishonoured cheques and not 
on the contract for supply of cotton. 


Held: Though the plaint referred to the 
antecedent facts which gave rise to the issue 
of the cheques by the defendants in 
favour of the plaintiff, the suit was 
in substance a suit on the dishonoured cheques, 
Such a suit could not be taken to arise solely 
out of the contract entered into by the plain- 
tiff with the defendants for supply of cotton. 

[Para. 8. | 


The dishonour of the cheques is a subsequent 
event after the contract had been fulfilled by 
complete payment for the goods purchased and 
the suit has been. filed on the subsequent cause 
of action, i.e., the dishonouring of the cheques 
and therefore, the suit cannot be taken as a 
suit for the recovery of the price. [Para, 10.] 


Section 34 of the Arbitration Act could not 
come into play here as the contract which pro- 
vided for an arbitration agreement had com- 
pletely been performed and nothing remained 
to be done under that contract. The defen- 
dants’ liability which was sought to be en- 
forced in this suit arose out of the dishonour- 
ing of the cheques issued by them. 3 
[Para. 10.] 


Cases referred to:— 


Kandaswamy Gounder y. Sivasubramania 
lyer, (1962) 2 M.L.J. 518: 75 L.W. 530: 
A.I.R. 1963 Mad. 16; Jambu Chetty. v. 
Palaniappa Chettiar, (1903) I.L.R. 26 Mad. 
526: 13 M.L.J. 252; Perumal: Chettiar v. 
Kamakshi Ammal, (1938) 2 M.L.J. 189: 
48 L.W. 220: I.L.R. (1938) Mad. 933: 
A.I.R. 1938 Mad. 785 (F.B.); Keshav 
Mills Company vy. Income-tax Commissioner, 
A.I.R. 1950 Bom. 166; ‘Commissioner of 
Income-tax v. Ognle, 1954 S~ C. J. 522: 
(1954) 2 M.L.J. 67: (1955) 1 S.C.R. 185: 
25 I.T.R. 529: A.I.R. 1954 S.C. 429. 


Appeals against the order of the Principal 
Subordinate Judge, Coimbatore, dated 11th 
August, 1978 and made in I. ‘A. Nos. 1802 
of 1977 and 89 of 1977, respectively in O.S. 
No. 850 of 1977. .. 


11) 


N. Vanchinathan, for Appellant. 


A, Ramanathan, for R. Vedantham and N. 
Balasubramanian, for Respondents. 


The Judgment of the Court was delivered by 


Ramanujam, J.—These two appeals arise out 
of the orders passed by the Court below allow- 
ing I.A. No. 1802 of 1977 filed by the de- 
fendants 1 and 3 and I.A. No. 89 of 1977, 
filed by defendants 2, 4 and 5 in O.S. No. 
850 of 1977 and staying the said suit under 
section 34 of the Arbitration Act. The plain- 
tiff who is aggrieved against the orders passed 
by the Court below staying his suit has come 
forward with these appeals. The circumstan- 
ces under which the suit was stayed by the 
Court below may briefly be stated :— 


2. The plaintiff had entered into a contract 
with the defendants for supply of cotton. In 
pursuance of the said contract, the plaintiff 
supplied cotton to the defendants and for the 
supplies made, the defendants have issued five 
cheques on different dates, on 23rd March, 
1976 for Rs. 750, on 29th January, 1977 for 
Rs. 13,000 on 2nd February, 1977 for 
Rs. 13,000; on 10th February, 1977 for 
Rs. 14,000; and on 17th February, 1977 for 
Rs. 14,736.77. Out of the said five cheques, 
the plaintiff was able to realise only two 
cheques for Rs. 26,000. The other three 
cheques had been dishonoured with the 
endorsement, ‘Exceeds arrangement’. ‘Conse- 
quently, the plaintiff filed the suit for realis- 
ing the proceeds of the three cheques which 
had been dishonoured amounting to 
Rs. 28,736-77 from the defendants with inte- 
rest thereon from 6th January, 1977. As 
soon as the summons were served on the 
defendants in the said suit, they filed appli- 
cations under section 34 of the Arbitration Act 
contending that the contract to supply cotton 
entered into by the plaintiff with the defendants 
is subject to the bye-laws of the East India 
Cotton Association Limited, Bombay, which 
contains among other things a provision for a 
settlement of quality and other disputes by 
arbitration. 


3. The application for stay filed by the 
defendants was opposed by the plaintiff in the 
suit, the appellant herein, on the ground that 
the claim in the suit, is not a dispute arising 
out of the contract for supply of cotton, that 


* M.L.J.—28 
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the contract to supply cotton stands fully per- 
formed by the supply of cotton and the full 
payment made by the defendants towards the 
sale price of cotton by various cheques, that 
the cause of action for the suit was based on 
the dishonouring of the cheques issued by the 
defendants, and therefore, the claim cannot be 
taken to arise out of the original contract to 
supply cotton. 

4. After considering the relevant contentions 
of the parties in the applications for stay of 
the suit filed by the defendants, the ‘Court be- 
low has held that the suit has to be stayed 
under section 34 of the Arbitration Act for 
three reasons: (1) that since the sale contract 
was made subject to the bye-laws of the East 
India Cotton Association Limited, Bombay 
which contained an arbitration clause, the par- 
ties should resort to the remedy by way of arbi- 
tration under the said arbitration clause; 
(2) that the Court must exercise a discretion 
in a judicial manner having regard to the 
relevant facts and circumstances of the case and 
that the discretion is to be exercised in fav- 
our of the grant of stay of the suit; and 
(3) that the suit is based on a commercial 
transaction and the disputes relate only to the 
question of fact which can easily be decided 
by the arbitrators. 

5. The question is whether the said order of 
the Court below staying the suit under sec- 
tion 34 of the Arbitration Act can be legally 
sustained. 


6. On a due consideration of the matter, we 
are of the view that the Court below has not 
considered the matter in a proper perspective. 
Merely because the grant of stay of a suit is 
discretionary, it cannot be claimed by a party 
as of right and cannot be granted for the mere 
asking. In this case, from the facts already 
stated, it will be clear that the contract to 
supply cotton has been fully performed as 
between the parties to the contract by the actual 
supply of cotton by the plaintiff as per the 
terms of the contract and by the defendants 
making due payments for the supplies made 
in the form of five cheques. As a matter of 
fact, the five cheques were sent along with a 
letter which has been marked as Exhibit B-7 
in this case. That letter, dated 19th January, 
1977, would clearly indicate that the contract 
has been fully performed and nothing, re- 
mained to be done in relation to the contract 
as between the parties. That letter is to the 
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effect that the five-cheques have been issued in 
full settlement of the plaintiff’s claim as per 
his final invoice, dated 6th January, 1977, for 
Rs, 54,736.77. The said letter indicates that the 
defendants have agreed and paid the full in- 
voice price of Rs, 54,736.77 in the form of the 
five cheques towards: their liability. Therefore, 
after: the defendants had agreed and paid the 
full price of Rs. 54,736.77 by way of cheques 
for the supplies of cotton the contract entered, 
into. between the parties for supply of cotton 
has been fully performed and nothing remains 
to be-done under the contract. The fact that 
three: of. the cheques issued by the defendants 
have been dishonoured cannot be taken to 
revive the contract including the arbitration 
clause contained therein. 


7. However, according-to the learned counsel 
for -the respondents, the issue of cheques as 
‘full consideration for the supplies of cotton 
‘made by the plaintiff can be taken to be only 
a conditional payment and if the cheques 
‘stand dishonoured the defendants cannot be 
taken to have discharged their obligation to 
pay the price for the goods applied and in 
that event the plaintiffs claim for recovery of 
the amount covered by the cheques dishonour- 
ed will amount to a claim for non-payment of 
‘the price which would in turn attract the arbi- 
tration clause. The learned counsel for the 
respondents referred to the decision in Kanda- 
samy Gounder v. Sivasubramania Iyer’, in 
support of his contention that a payment by 
cheque can only be taken to be a conditional 
payment, conditional on the cheque being 
honoured. In that case there was an execu- 
tion of a promissory note by the tenant for 
arrears of rent payable to the landlord. The 
question arose whether execution of the pro- 
missory note results in the discharge of liabi- 
lity for payment of rent absolutely. . The 
Court held that a promise to pay is not a 
payment and seldom dees a creditor accept a 
mere promise to make a future payment as 
“satisfaction of an existing debt, that the gene- 
ral rule is that the taking of a bill or note by 
a creditor would operate only as a conditional 
payment and that wherever a negotiable instru- 





—_—_—, mama ŘŮŮ_ 


i. (1962) 2 M.L.J. 518: 75 L:W. 530: 
A.I.R. 1963 Mad. 16. 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


ment is taken in lieu of a money payment, 
the presumption is that the parties intend it to 
be a conditional discharge only. The ultimate 
decision rendered by the Court in that case was 
that the execution of the promissory note by 
the tenant does not result in the discharge of 
the tenant's liability for arrears of rent. The 
learned counsel also refers to the following 
decisions: in support of his contention. 
Jambu Chetty v. Palaniappa Chettiar’; Peru- 
mal Chettiar v. Kamakshi Ammal*; Keshav 
Mills Company v. Income-tax Commissioner’. 


In Jambu Chetty v. Palaniappa Chettiar’, a 
Division Bench of this Court was concerned 
with a case where a suit was filed- for the 
amount due on account of goods sold and 
delivered and the defence was that the plain- 
tiff has accepted hundies in discharge of the 
debt and was, in consequence, debarred from 
suing on the original consideration and | his 
only remedy, if he had one, was to sue on 
the hundies. It was found on evidence that 


‘the acceptance of the hundies was uncondi- 


tional and, therefore, the plaintiff cannot fall 
back on the original debt and he can sue only 
on the hundies. It was laid down in that case 
that’ wherever there is no evidence of the 
payment being received as an absolute dis- 
charge, the presumption is that the effect of 
giving and taking a note or bill is that 
the debt is conditionally paid. In the 
case in Perumal Chettiar v. Kamakshi Ammal, 
a claim had been made to recover the origi- 
nal debt in respect of which a promissory 
note had been given by a debtor which was 
later found to be not properly stamped. The 
defence taken in that case was that by execu- 
tion of the promissory note by the debtor, the 
debt had been absolutely discharged and the 
only remedy for the creditor was to enforce 
the promissory note and not to fall back on 
the original debt. Leach, CJ., speaking for 
the Full Bench of five Judges, had express- 
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ed the view as follows after referring to the 
relevant decisions rendered earlier: 


“In my opinion the law may be stated 
shortly in this way. If the promissory note 
‘embodies all the terms of the contract and 
the instrument is improperly stamped no 
suit on the debt will lie. Section 91 of the 
Evidence Act and section 35 of the Stamp. 
Act, bar the way. But if it does not embody 
all the terms of the contract the true nature 
of the transaction can be proved and where 
an instrument has been given as collateral 
security or by way of conditional security 
or by way of conditional payment a suit on 
the debt will lie. The fact that the execu- 
tion of the promissory note is contem- 
poraneous with the borrowing cannot ex- 
clude the possibility of the instrument 
having been given as collateral security or 
by. way of conditional payment. Whether a 
suit lies on the debt apart from the instru- 
ment therefore depends on the circumstances 
- under which the instrument was executed.” 


Varadachariar, J., as he then was had expres- 
sed his view thus: 


“Tt may be convenient to refer next to those 
of the Indian decisions which when dealing 
with claims for money lent under unstamped 
notes invoke the principle that the giving 
of a negotiable instrument only operates as 
a ‘conditional discharge’ or merely suspends 
the plaintiffs remedy and that the plain- 
tiffs right to sue is revived if the instru- 
mènt turns out to be worthless or is not 
discharged by payment in due course. I 
see no difficulty in applying this principle to 
cases where money is already due to 
a person—as for goods sold or for a pre- 
existing debt—and the debtor gives his own 
note to the creditor or draws a bill or 
cheque in his favour. It is legitimate to 
presume in such cases that the creditor is 
not accepting the instrument in satisfaction 
of his existing claim but only as a security 
or as a means of obtaining satisfaction from 
the drawee of the bill or cheque.” 


8. We do not think ‘how the above deci- 
sions will help the respondents in this case. 
In those cases, the payment made either by 
the execution of a promissory note or by a 
cheque was treated as conditional so as to 
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enable the creditor to have recourse to the 
original cause .of action. The principle laid 
down in those cases is that where the amount 
of the promissory note or the cheque issued 
by the debtor for some reason or other 
could not ‘be realised by the creditor the latter 
could fall back on the original: cause of action 
and recover the earlier debt. In this case, 
though a reference has been made to the cir- 
cumstances under which the cheque had been 
issued, the suit simpliciter is one to recover 
amounts covered by the three cheques which 
had issued by the defendants and which had 
been dishonoured. The decisions referred to 
above specifically proceed on the basis that 
the creditor has got a remedy to recover the 
amounts covered by the promissory note or 
the cheque. The question whether the credi- 
tor can file a suit to recover the amount cover- 
ed by the dishonoured cheques without falling 
back ‘on the original debt did not-come up 
for consideration in these cases. In those 
cases, the question was when the promissory 
note given in discharge of the earlier debt can- 
not be enforced for any reason, whether the 
creditor can fall back on the original cause: of 
action and-recover the debt. ‘The tight of 
the appellant in this case to sue on the dis- 
honoured cheque cannot be doubted. Though: 
the.plaint refers to the antecedent: facts which 
gave ‘rise to: the issue of the cheques by the 
defendants in favour of the plaintiff, the suit 
is in substance a suit on ‘dishonoured cheques. 
Such a suit cannot be taken to arise solely 
out of the -contract entered into by the plain- 
tiff with the defendants for supply of cotton. ` 
9. As a matter of fact, the decision in 
Commissioner of Income-tax v. Ogale Glass 
Works Limited, clearly, supports the appel- 
lant’s case. In the case before the Supreme 
Court, there was a contract for the supply of 
goods manufactured by a company to the 
Government of India. Under clause 15 of 
that contract, payments for delivery of goods 
were to be made on submission of the bills 
in the prescribed forms by cheques drawn on 
the Reserve Bank of India or the Imperial 
Bank of India. The company which supplied 
the goods contracted have received certain 
cheques which were honoured in due course 
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by thé Reserve Bank at Bombay. Since the 
company was a resident company in Aundh 
' State outside British India, the question arose 
whiether the income, profits or gains in respect 
of the sales made to the Government of India 
by the company were received in British India 
within the meaning of section 4 (1) (a) of 
the Indian Income-tax Act. It was contend- 
ed on behalf of the Commissioner of Income- 
tax that a payment by negotiable instrument 
is only a conditional payment subject to the 
condition that if the negotiable instrument is 
dishonoured, the creditor may consider it as a 
waste paper and resort to his original debt. 
The Supreme Court however held that though 
normally a payment made by a negotiable 
instrument is a conditional payment, a cheque 
once issued, unless dishonoured, is payment 
and the payment takes effect from the deli- 
very of the cheque, though that may be de- 
feated by the happening of a condition, i.e., 
non-payment at maturity. In that case, though 
the payments for the cheques were made at 
Bombay, since the cheques were accepted by 
the company in ‘Aundh State outside British 
India, there was a complete discharge of the 
claim for the price of the goods outside British 
India and, therefore, the profits arising out of 
the transaction of sale of goods to the Govern- 
ment of India could not be assessed as pro- 
fits arising in British India. The legal princi- 
ple that the payment (by a bill) takes effect 
from the delivery of the bill, but is defeated 
by the happening of the condition i.e., non- 
payment at maturity” is recognised by Benja- 
min on Sale, 8th Edition page 789 and also by 
the following passage in Byles on Bills, 20th 
Edition, page 23: 


“A cheque, unless dishonoured, is payment”. 


10. In the present case, there is no dispute 
as to the price payable in respect of the 
supply of the goods. The plaintiff sent a final 
bil], as already stated, for a sum of 
Rs. 54,736.77 and the defendants have accept- 
ed that liability and issued cheques covering 
the entire amount of Rs. 54,736.77. By 
sending the cheques the defendants should be 
taken to have paid for the goods supplied by 
the plaintiff. The fact that some of the che- 
ques had been dishonoured cannot be taken 
advantage of by the defendants to say that the 
obligation to ‘pay by them has not been dis- 
charged and, therefore, the plaintiff has to 
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proceed by way of arbitration to recover“ 
the amount covered by the dishonoured 
cheques. The dishonour of the cheques 
is a subsequent event after the contract 
has been - fulfilled by complete payment for 
the goods purchased and the suit has been 
filed on the subsequent cause of action, 
i.e., the dishonouring of the.cheques and 
therefore, the suit cannot be taken to be a 
suit for recovery of the price. Even assum- 
ing that the suit has been traced only to the 
contract, still the arbitration clause cannot 
come into play as there is no dispute either 
as regards the quality of the goods or as re- 
gards the quantum of the sale consideration. 
In this view of the matter, we cannot agree 
with the conclusion of the lower Court that 
the suit is liable to be stayed under section 34 
of the Arbitration ‘Act. We are of the view 
that section 34, ‘Arbitration ‘Act, cannot come 
into play here as the contract which provided 
for an arbitration agreement has completely 
been performed and nothing remains to be 
done under that contract. The defendants’ 
liability which is now sought to be enforced 
in this suit arises out of the dishonouring of 
the cheques issued by them. The appeals 
are, therefore, allowed and the order of the 
lower Court is set aside with a direction to 
the lower Court to proceed with the trial of 
the suit on merits. ‘There will be no order 
as to costs. 


11. The learned counsel for, the respondents 
prays for leave to appeal to the Supreme 
Court against the judgment just now pro- 
nounced. ‘Since our decision is rested mainly 
on the factual position, we do not think that 
this is a fit case for the grant of leave to 
appeal to the Supreme Court. The leave 
asked for is refused. 


SJ. —— Appeals allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—V. Ramasami and T. N. Sin- 
garavelu, JJ. 


His Holiness Sri-La-Sri Ambalavana Pan- 
dara Sannathi Avergal Appellant* 
v. SER EE EN 
State of Tamil Nadu, represented by the 
Secretary and Commissioner to Govern- 
ment, Department of Commercial Taxes 
and Religious Endowments, Fort St. 
George, Madras and another 


Respondents. 


(A) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), sections 6 
(13), 23, 59, 105 (b)—Mutt—Head of Thiru- 
vavaduthurai Mutt, nominating junior and 
successor—Successor duly ordained—Notice 
issued by Commissioner, Hindu Religious and 
Charitable Endowments questioning fitness of 
the nominee threatening disciplinary 
action — Writs of prohibition and certiorari to 
quash the notice filed—Nomination of succes- 
sor held to be not an administrative function 
—-Nomination upheld — Commissioner's juris- 
diction to interfere negatived . 


(B) Madras Hindu Religious and Chari- 
table Endowments Act (XXII of 1959), sec- 
tions 23 and 105 (b)—Scope and applicabi-- 
lity. 

(C) Constitution of India (1950), Articles 26 
and 226. | 


The Head of the Thiruvaduthurai Mutt 
nominated one of his disciples as his junior and 
successor. ‘The junior was duly ordained on 
6th June, 1980, according to the usage and 
practice of the Mutt. On 8th August, 1980, 
the Commissioner for Hindu Religious and 
Charitable Endowments issued a notice to the 
Head of the Mutt questioning the appoint- 
ment of the successor, complaining that he was 
not a fit and duly qualified person and asking 
the Head to show cause within five days why 
disciplinary action should not be taken against 
him for appointing such an ill-deserving per- 
son. The Head of the Mutt sent a reply on 
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13th August, 1980, denying the allegations 
and justifying his choice. At the same time 
the Head of the Mutt filed two writ petitions, 
one for prohibition and the other for certiorari 
to quash the notice issued by the Commis- 
sioner. He contended that the appointment 
of the junior was purely religious, that the 
right to nominate the junior was a personal 
right forming part and parcel of his exclusive 
religious functions and that the appointment 
had been made in accordance with the usage 
and custom of the institution. On behalf of 
the Commissioner it was argued that the ap- 
pointment of the junior was only a secular and 
administrative function amenable to his powers 
of supervision and jurisdiction. A single 
Judge of the High Court held that the appoint- 
ment of the junior (successor) was an ad- 
ministrative and not a religious function and 
the Commissioner’s notice was competent. On 
appeal, 


Held: 1. The choice of a successor is a reli- 
gious function of the Head of the Mutt and 
it can never be construed as a purely adminis- 
trative act. 


2. Section 105 (b) of the Madras Hindu 
Religious and Charitable Endowments Act, 
clearly states that nothing in the Act shall 
authorise any interference with the religious 
and spiritual functions of the Head of a Mutt 
including those relating to the imparting of 
religious instruction or the rendering of spiritual 
service. In the Act, a clear-cut distinction is 
maintained throughout between the acts by the 
trustee in administering the endowed property 
and the functions of the Head of the Mutt as 
is apparent from the provisions of sections 23 
and 105 (b) of the Act. The fact of a per- 
son being legally nominated as junior having 
a peculiar relationship with the senior is ‘status’ 
and the capacity to succeed is an incident of 
that status. Since the basic purpose and fea- 
ture of nomination is designed to perpetuate a 
line of Acharyas to function as preceptor in 
a wholly spiritual brotherhood and associates 
in holiness, the installation ceremonies and the 
management of the properties are only inci- 
dental and merely the effect of the choice which 
is the prerogative of the Head of the Mutt. 
Section 23 merely empowers the Commissioner 
with supervising jurisdiction to supervise the 
mundane and secular administration of the 
endowed properties, In other words, in the 
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matter of choice or succession to the office, it 
shall be only according to the usage or direc- 
tion of the founder and the jurisdiction of the 
Commissioner is excluded from the purview 
of the Act. [Paras. 10 and 11.] 


3. The Commissioner (Government) is not 


empowered under the provisions of the Act to. 


probe.into the qualifications of the successor. 
: [Para. 12.] 


4. It is not open to the Commissioner to 
question the nomination under a threat of 
disciplinary action. The remedy lies in sec- 
tion 59 to file a suit for the removal of the 
trustee of the Mutt ‘on any one of the grounds 
mentioned therein. The Commissioner can- 
not question the appointment by means of 
departmental action. [Para. 12.] 


5. Section 23 gives vast powers to the Com- 
missioner in respect of the administration of 
temple and all religious endowments. But 
section 23 does not apply to Mutts. Further 
section 23 does not apply to religious activi- 
ties of Mutts. [Para. 13.] 


6. The entire ceremony of initiation and in- 


vestiture is wholly religious and spiritual and 


no part of it is secular or administrative. 
Section 105 (b) affords protection to the Mutts 
in respect of religious and spiritual functions 
which obviously include nominations and cus- 
tomary ceremonies or ordainment. | 

[Para. 15.] 


Cases referred to:— ` 


Gnana Sambanda Pandara Sannadhi y. Kanda- 


sami Thambiran, “ (1887) 1.L.R. 10 Mad.: 


375; Ram Prakash Das v. Anand, L.R.. 
(1916) 43 IVA. 73:31 M.L.J. 1:3 L.W. 
556: A.I.R: 1916 P.C. 256; Greedhari Dass 
v. Nando Kishore, (1867) 11 M.I.A. 405; 
Thiruvambala v. Chinna, (1915) 1.L.R. 40 
Mad. 177:. 30 M.L.J. 274: 4L.W. 306; 
Commissioner of Hindu Religious Endow- 
ments v. Sirur Mutt, (1954) 1 M.L.J: 596: 
1954 S. C. J. 335: 1954 S. C. R. 1005:; 
67 L.W. 1220: A.I.R. 1954 S.C. 282; 
Panachand Gandhi v. State of Bombay, 
(1954) 1'M.L:J. 718: 1954 S. C. J. 480: 
1954'S. C. R. 1055: T.I.R. 1954 S.C. 
388; Tilkayat Shri ` Govindlalji Maharaj v. 
The State of Rajasthan, (1964) 2 S.C.J. 
715: (1964) 1 S.C.R: 561; A.I.R. 1963 S. 
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C. 1638; Mahalinga Thambiran v. Arulnandi 
Thambiran, (1974) 1 S.C.J. 580: (1974) 1 
M.L.J. (S.C.) 134: A.I.R. 1974 S. C. 
199; Krishna Singh v. Mathura Ahir, A.I. 
R. 1980 S.C. 707. 


Appeal under clause 15 of the ‘Letters Patent 
against the order of Mr. Justice Mohan, dated 
25th August, 1980, and made in the exercise of 
the Special Original Jurisdiction of the High 
Court in Writ Petition. No. 4682 of 1980 pre- 
sented under Article 226 of the Constitution of 
India to issue a writ of prohibition prohibiting 
the respondent herein from taking any proceed- 
ings under the show cause notice issued by 
the 2nd respondent in Rc. No. 49667|80/D2, 
dated 8th August, 1980. : 


S. Gopalan and B. Kumar; for Appellant. 


The Advocate-General, for Government Plea- 
der, for Respondents. 


The Judgment of the Court was delivered by 


Singaravelu, J—This is an appeal against the 
order of the learned single Judge dismissing, 
W.P. No. 4682 of 1980 filed by the’ appel- 
lant, who is the Pandara Sannathi and Adeena- 
karthar of Thiruvavaduthurai Adheenam in 
Thanjavur District. The Head of Tiruva- 
vaduthurai Mutt, hereinafter referred to as the 
“Head-of the Mutt”, filed two writ petitions, 
W.P. No. 4682 of 1980 for a writ of prohibi- 
tion and W.P. No, 4683 of 1980. for quashing 
the impugned notice against the State Govern- 
ment represented by the Secretary and Com- 
missioner to Government for Religious Endow- 
ment, first respondent: herein. The appellant 
is the Pandara Sannathi and Adheenawartha of 
the Mutt, which is a well known Saivite Religi- 
ous Institution, recognised as a religious institu- 
tion entitled to protection: guaranteed under 
Article 26 of the ‘Constitution of India. He has 
stated that as the religious Head and Preceptor 
he has an absolute right and freedom to initiate. 
disciples; who are called “Thambirans”, 
under him and to nominate any one of them 
as his successor in accordance with the usage 
and custom of the institution and: that the said 
power of nomination of- his Junior is a per- 
sonal right and part and parcel of his exclu- 
sive religious function. ‘Since the Head of 
the Mutt has now become old, he has nomi- 
nated a successor as the Junior to succeed 
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him: The Junior was duly appointed and 
ordained on 6th August, 1980, accompanied 
by ‘the usual rituals and conducting of “Acharya 
Abishekham”. ‘According to the custom and 
usage of ‘the Mutt, the Junior must be a celi- 
bate, and it is an office predominantly religious 
in character. While so, the first respondent 
through the Commissioner, Hindu Religious 
and Charitable Endowments Department, 
hereinafter referred to as the “Commissioner”, 
issued a notice on 8th August, 1980, to the 
Head of the Mutt questioning the appoint- 
ment of the successor and complaining that 
the Junior was not duly qualified and that he 
is not a fit person to be appointed to that high 
office. In the impugned notice the Commis- 
sioner demanded an explanation from the 
Head of the Mutt and asked him to show 
cause why disciplinary action should not be 
taken against him for appointment of such an 
ill-deserving person. The Head of the Mutt 
sent a reply on 13th August, 1980, denying 
the allegations against the successor and: stat- 
ing that he is a duly qualified man for the 
post and that the Commissioner cannot ques- 
tion the appointment since it is purely religi- 
ous in character. The Head of the Mutt then 
followed it up by filing the two writ petitions 
stated above, one for prohibition and the 
other for quashing the notice. 


2. The learned single Judge held that the 


choice of a successor (Junior) is purely an. 


administrative function and not a religious 
function and that none of the fundamental 
rights under Article 26 of the Constitution has 
been violated. Now, the vital point for 
consideration in this writ appeal is whether 
the nomination and appointment of a successor 
by the Head of the Mutt is a religious func- 
tion as contended by the appellant or is purely 
a secular act as urged by the respondents. 


3. To appreciate this controversy, it is neces- 
sary to note the definition of the “Math” as 
‘defined in section 6 (13) of the Hindu Religi- 
ous and Charitable Endowment Act, XXII of 
1959, hereinafter referred to as the “Act” for 
the sake of brevity. Section 6, sub-sec- 
tion (13) reads as follows: 


“6 (13). 


Syccession ‘to whose office devolves in accor- 


“Math” means a Hindu Religi- ` 
ous institution with properties attached- 
thereto and presided over by a person, the. 


dance with the direction of the founder of 
the institution or is regulated by usage and— 


“(i) Whose duty it is to engage himself in 
imparting religious instruction or rendering 
Spiritual service; or 


(ii) Who exercises or claims to exercise 
spiritual headship over a body of disciples; 
and includes places of religious worship or 
instruction which are appurtenant to the 
institution.” 


4. It is common ground that the appellant 
squarely comes within the definition of “Math” 
as per the Act and this is not in controversy. 
In Gnana Sambanda Pandara Sannadhi v. 
Kandasami Thambiran', it was held that in 
legal parlance Math connotes a monastic 
institution presided over by a superior and 
established and maintained for the use and 
benefit of ascetics belonging to a particular 
order who generally are disciples or co- 
disciples of the superior’. Some spiritual 
leaders of South India, who were actuated by 
a desire to disseminate religious knowledge 
and promote religious charities have establish- 
ed maths in various places and in Tamil Nadu 
they are often referred by the term “Adhee- 
nams”, and their heads as ‘“Adheenakarthars,” 
The founders of these Maths gather round 
them a number of disciples whom they initiate 
into the tenets of their order for the propaga- 
tion of religious knowledge which includes the 
doctrine of a particular cult, and this is done 
by maintenance of a competent line of ` tea- 
chers. Grants of property came to be made 
by pious persons, for the use and benefit of 
the fraternity and in this process the Maths 
were constituted. It has been well-settled by 
a long line of decisions of the High Court and 
the Supreme Court that the primary purpose 
of a math is to encourage and foster spiritual 
learning by maintaining a competent line of 
teachers who impart religious instructions to 
the disciples. The status of a mahant is des- 
cribed by the Privy Council in Ram Prakash 
Das y. Anand?, thus: 


“The Mahant is the head of the institution— 
he manages the property of the institution— 
he administers its affairs and the whole 





1. (1887) I.L.R. 10 Mad. 375. 
2. (1916) L.R. 43 I.A. 73: 31 M.L.J. 
1:3 L.W. 556: ALI.R. 1916 P.C. 256. 
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assets are vested in him as the owner ‘thereof 
in trust for the institution itself”. 


In these institutions, ordinarily the custom to 
entitle a “chela” to succeed to the gadi or 
headship or peetam is that he must be appoint- 
ed or nominated by the Mahant in office dur- 
ing his lifetime. ‘Che Privy Council in Gree- 
dhari Dass v. Nando Kishore: observed that, 
“the only law as to these Mahants and their 
offices, functions and duties is to be found in 
custom and practice which is to be proved 
by testimony. 


5. Thus, the law on the question of succes- 
sion to the office of the Head of the Mutt is 
that if the founder-grantor has laid down 
any particular tule of succession, that has to 
be given effect to. In Thiruvambala v. 
Chinna, it has been held the practice is for the 
Pandara Sannadhi or Head of the Mutt to 
nominate and ordain a ‘Junior Pandara 
Sannadhi who acts as a co-adjutor during the 
lifetime of the senior and succeeds him after 
his death and the right thus acquired by the 
Junior Mahant cannot be deprived, except for 
grave cause. Thus, the right of making an 
appointment is appurtenant to the office 
of the Mahant and the duty of the Head of 
the Mutt is to impart spiritual instruction and 
to propagate Hindu religion. 


6. Under Article 26 of the Constitution of 
India, subject to public order, morality and 


health, every religious denomination or any ' 


section thereof shall have the right: 


(a) to establish and maintain institutions 

for religious and charitable purposes ; 

(b) to manage its own affairs in matters of 

religion. 
7.- In Commissioner of Hindu Religious 
Endowments, Madras y. Sirur Mutt’, the 
Supreme Court has declared that under Arti- 
cle 26 (b), a religious denomination or organi- 
sation enjoys complete autonomy in the matter 
of deciding as to what rites and ceremonies 
are essential according to the tenets of the 
religion they hold and no outside authority has 


1. (1867) 11 M.I.A. 405. 

2. (1915) I.L.R. 40 Mad. 177: 30 M. 
L.J. 274:4 L.W. 306. 

3. (1954) 1 M.L.J. 596: 1954 S.C.J. 
335: 1954 S.C.R. 1005: 67 L.W. 1220: 
A.LR., 1954 S.C. 282. 
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any jurisdiction to interfere with their deci- 
sion in such matters. In Panachand Gandhi 
v. State of Bombay*, the Supreme Court has 
further held that in regard to affairs in matters 
of religion, the right of management given to 
a religious body is a guaranteed fundamental 
right which no legislature can take away, 
though as regards administration of property, 
it has undoubtedly the right to administer such 
property but only in accordance with Jaw. In 
Tilkayat Shri Govindlalji Maharaj v. The State 
of Rajasthan and others*, the same principle as 
laid down in Commissioner of Hindu Religious 
Endowments, Madras v. Sirur Mutt®, is re- 
affirmed and it is not correct to say that reli- 
gion is nothing else but a doctrine or belief 
and that it includes rituals and observances 
and modes of worship which are integral 
parts of religion. 


8. Ina later case reported in Mahalinga 
Thambiran v. Arulnandi Thambiran*, the 
Supreme Court observed that the succession to 
the office of Mahant or Head of a Mutt is to 
be regulated by the custom of the particular 
Mutt and that the power of nomination is a 
concept pertaining to the law of Hindu Reli- 
gious Endowments. In that case, a contro- 
versy arose whether the Headship of the 
Mutt was an office or a status in law and the 
Supreme Court stated that it is a well-known 
custom in several Mutts for the Heads to 
nominate their successors and that the Junior 
Heads so nominated form a class by them- 
selves, and as they stand in special and peculiar 
relationship with the senior Heads, the cus- 
tom and usage will decide the same. The 
Supreme Court approved the decision in the 
earlier Madras case reported in Gnana Sam- 
banda ` Pandara Sannadhi v. Kandaswami 
Thambiran® and observed thus: 


“By appointment as Junior, the Thambiran 
became a spiritual brother or a brotherly 


1. (1954) 1 M.L.J. 718: 1954 S.C.]. 
480: 1954 S.C.R. 1055: A.I.R. 1954 S.C. 
388. re ia hale 

2. (1964) 2 S.C.J. 715: (1964) 1 S.C. 
R. 561: A.I.R. 1963 S.C. 1638. 

3. (1954) 1 M.L.J. 596: 1954 S.C.J. 
335: 1954 S.C.R. 1005: 67 L.W. 1220: 
A.T.R. 1954 S.C. 282. 

4, (1974) 1 S.C.J. 580: (1974) 1M. 
L.J. (S.C.) 134: A.T.R. 1974 S.C. 199. 

5. (1887) I.L.R. 10 M. 375. 
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companion and by both the senior who 
appoints and the junior who is appointed 
belonging to the same Adheenam, they were 
associates in holiness.” 


The Supreme Court further held that the fact 
of a person being legally nominated a Junior 
and the capacity to succeed to the Head is an 
incident of that status and it was further held 
that the status, when created by a nomination, 
cannot be withdrawn or cancelled at the mere 
will of the parties, unless in accordance with 
the law. Thus, the position is that the Junior 
once nominated cannot be removed even by 
the Head of the Mutt except for a good and 
valid cause. The observations of Seshagiri 
Ayyar, J., in Tiruwvambala Desikar'v. Chinna 
Pandaram’, were quoted with approval and it 
was held by the Supreme Court that the Head 
of the Mutt is entitled to appoint a Junior 
Pandarasannadhi, that this Junior has a recog- 
nised status, that he is entitled to succeed to the 
headship if he survives the appointer, ...... 
that for good cause shown he can be removed, 
and that it is not open even to the head of the 
mutt to dismiss him arbitrarily. 


9. The latest case on this subject is the one 
reported in Krishna Singh v. Mathura Ahir’, 
wherein the Supreme Court observed that a 
math is an institutional sanctum presided over 
by a superior who combines in himself the 
dual office of being the religious or spiritual 
head of the particular cult of religious frater- 
nity and of the manager of the secular pro- 
perties of the institution of the math. It was 
further observed that the property belonging 
to a math is, in fact, attached to the office of 
the Mahant and passes by inheritance. The 
Supreme Court then went on to say that the 
law is well-settled that succession to mahant- 
ship of a math. or religious institution is regu- 
lated by custom or usage of the particular 
institution, except where a rule of succession 
is laid down by the founder himself who 
created the endowment. ‘Thus, the mahant- 
ship descends from Guru to Chela, i.e., the 
existing mahant alone appoints his successor, 
and the general rule is that the mahants hay- 
ing a common origin acknowledge one of the 





—_— 


1. 30 M.L.J. 274: (1915) I.L.R. 40 
Mad. 177. 
“2. A.I.R. 1980 S.C. 707. 
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members as a Head, who is for some reason: 
pre-eminent. 


10. From these decided cases on this subject, 
it is clear that the choice of a successor is a 
religious function of the Head of the Mutt and 
it can never be construed as a purely adminis- 
trative function. So far as the Mutt in ques- 
tion is concerned, the nominee has to undergo 
a rigorous religious ritual and observe celibacy 
and he should not have been previously mar- 
ried also. It is not disputed that certain ela- 
borate rituals are conducted for the ordain- 
ment of a Junior Head and, in the instant case, 
they have been performed on 6th August, 
1980, and the appellant has nominated bis 
spiritual successor, who is known as Junior 
Pandarasannadhi. Section 105 (b) of the Act 
clearly states that nothing in this. Act shall 
authorise any interference with the religious 
and spiritual functions of the Head of a math | 
including those relating to the imparting of, 
religious instruction or the rendering of spiri- 
tual service. In the Act, a clear-cut distinc- 
tion is maintained throughout between the acts 
by the Trustees in administering the endowed 
properties and the functions of the Head of 
the Mutt as is apparent from the provisions 
of sections 23 and 105 (b) of the Act. 


11. In the light of these decided cases and 
having regard to the usage and custom of the 
Mutt, we are unable to agree that the choice 
of a successor to the Headship of the Mutt 
is an administrative function. Status is some- 
thing apart from and beyond its incidents, 
The fact of a person being legally nominated 
as Junior having a peculiar relationship with 
the Senior is status and the capacity to succeed 
is an incident of that status. Since the basic 
purpose and feature of nomination is design- 
ed to perpetuate a line of Acharyas ‘to func- 
tion as Preceptor in a wholly spiritual brother- 
hood and associate in holiness, the installation 
ceremonies and the management of properties 
are only incidental and merely the effect of. 
the choice or the nomination which is the: 
prerogative of the Head of the Mutt. Sec- 
tion 23 of the Act merely empowers the Com- 
missioner with supervisory jurisdiction `^ tə | 
supervise the mundane and secular adminis- 
tration of the endowed properties. In other 
words, in the matter of choice or succession 
to the office, it shall be only according to the 
usage or direction of the founder and the 
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jurisdiction of the Commissioner is excluded 
[frora the purview of the Act. 


12. Learned Advocate-General argued that 
the respondents are not questioning the ap- 
pointment of the successor, but they are only 
questioning or disputing the qualifications of 
the Junior, who has since been appointed. 
As already stated, the respondents are not 
empowered under the provisions of the 
Act:to probe into the qualifications of 
the. successor. As against this itis sub- 
mitted on behalf of the appellant (Head, 
of the Mutt) that the successor (Junior) is 
fully qualified and a most deserving person 
with religious bent of mind and a staunch 
disciple of the cult of the Mutt. If, as con- 
tended by the respondents, the Junior suffers 
any disqualification, then there is ample pro- 
vision under the Act to file a suit for his 
removal after proving the alleged disqualifica- 
thons—Vide section 59 of the Act. Under 
this section, even a worshipper or a group of 
worshippers can file a suit stating that the 
Head of the Mutt is disqualified. But, it 
does not mean that the Government or the 
Commissioner can question the very appoint- 
ment of a successor and till now, there is no 
precedent for any such interference from out- 
side authorities, As laid down in Mahalinga 
Thambiran v. Arulnandi Thambirant, stated 
Supra, when once the Junior is appointed, 
even the Senior cannot remove him unless for 
very valid and good cause. In the instant 
case, the Junior has been appointed and he 
has undergone the investiture ceremony and 
is ‘now. the Junior Head of the Mutt from 
6th August, 1980. The impugned notice 
issued by the Commissioner was issued on 
8th August, 1980, pointing out that there were 
coniplaints from certain quarters that the 
Junior Head was not a fit or deserving per- 
son. As already stated, it is clear that 
it is not open to the ‘Commissioner, who 
is the Head of the Department to ques- 
ition the nomination under a threat of discipli- 
Wary action. The remedy is found only in 
section 59 of the Act to filea suit for the 
removal of the Trustee of the Mutt on any 
jone of the grounds mentioned therein, Tf 
the right of interference on the question of 
ja aaa NENENG E EEN 

1. (1974) 1 S.C.J. 580: A.I.R. 1974 
S.C. 199. 
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Succession is recognized as a matter of routine, 
then no Head of the Mutt can ever appoint a 
Successor, which is an exclusive personal right . 
of the Head of the Mutt. It was also submit- 
ted at the Bar that there is no precedent in the 
history of the Mutts in South India where the 
Government has questioned the nomination of 
the Junior on the ground that there are some 
complaints about his qualifications. This is a 
matter exclusively within the province of the 
Head of the Mutt and the Act, as it is, 
dees not enable the Commissioner to ques- 
tion the appointment by means of depart- 
mental action. 


13. Section 23 of course, gives vast powers 
to the Commissioner in respect of the adminis- 
tration of all temples and all religious endow- 
ments and he has a general superintendence and 
control. But, it is well-known that section 23 
does not apply to Mutts for which a separate 
Chapter, viz., Chapter IV is provided in the 
Act, In other words, the definition of “Math” 
is different from temples and religious endow- 
ments. ‘The first respondent is quite conscious 
of this lacuna in the Act for the control and 
Supervision of the Heads of Mutts and that 
is why an amendment is now passed by the 
State Legislature and notified in the Gazette 
and it is pending assent. Further, section 23 
of the Act is not applicable to the religious 
activities of Mutts and therefore the respon- 
dents have no jurisdiction to question the 
choice of a successor of the- Mutt. 


14. Learned Advocate-General submitted, as 
already pointed out, that the respondents are 
not questioning the appointment of a succes- 
sor, but that under the impugned notice, the 
respondents called for the remarks of the 
Head of the Mutt with reference to the succes- 
sor. But, a close reading of the impugned 
notice discloses that it is not a mere innocuous 
fact-finding notice or letter calling for remarks. 
The tenor and the allegations therein are very 
Serious in nature and going to the very 
root and it savours of a show-cause notice 
preceding the taking of disciplinary action 
against the Head of the Mutt. The opera- 
tive portion of the notice in the last paragraph 
clearly demands an explanation from the. 
‘Adheenakarthar’ as to why legal and discipli- 
nary action should not be taken against him 
for having appointed an “unsuitable” person 
to the office. What is more, just 5 days’ 


11] 


time was granted to the Adheenakarthar to 
submit his explanation. I have already point- 
ed out that the investiture ceremony of the 
Junior Head after the rituals and the Acharya 
Abishekam had taken place on 6th August, 
1980, and this notice threatening action was 
issued by the ‘Commissioner on 8th August, 
1980. In this notice, the Commissioner had 
clearly declared that the appointment of the 
individual (successor) was improper and 
wrong and that it is not in the interests of 
the Mutt. What is more, it is recited 
therein that the appointment of the Junior 
was also likely to lead to public agita- 
tion and litigation and therefore, they had to 
intervene. 


15. It was strenuously argued on behalf of 
the appellant that the Commissioner has pre- 
determined the matter in issue regarding the 
qualification of the Junior and that the respon- 
dents had jumped to the conclusion with a 
bias and without any material or enquiry 
whatsoever. Be that as it may, it is clear 
from the scheme of the Act that there is no 
provision therein to question the nomination 
or the choice of a successor to the Head of 
the Mutt and that, as laid down by the various 
decisions stated supra, it has always been gov- 
erned by the usage and custom of the Mutt. 
The religious and the spiritual functions of a 
Madathipathi in initiating and ordaining 
Thambirans and nominating one of them as his 
Junior and successor have been recognised by 
the Courts of Jaw as early as in Gnana Sam- 
banda Pandara Sannadhi v. Kandasami Tham- 
biran?, The entire ceremony of initiation and 
investiture is wholly religious and spiritual and 
no part of it is secular or administrative. 
Section 105 (b) of the Act affords protection 
to the Mutts in respect of religious and spiri- 
tual functions which obviously include nomi- 
nation and customary ceremonies or ordain- 
‘{ment. The secular functions are only inci- 
dental to the office. The result is, the 
impugned notice issued by the second respon- 
dent is without legal authority and it tant- 
amounts to interference with the religious prac- 
tice of the institution. We are, therefore, 
unable to uphold the view of the Jearned single 
Judge and consequently, a writ of certiorari 
will be the proper writ to be issued in this 
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case and the same is hereby issued quashing the 
impugned notice, dated 8th August, 1980; 
to the Head of the Mutt, as without jurisdiction 
issued by the second respondent Commissioner 
and devoid of legal authority. 


16. 
and the rule nisi is made absolute. 
be no order as to costs, 


R.S, 


Consequently, the writ appeal is allowed 
There will 


Appeal allowed, 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, O.CJ. 


K. Sambandam Petithoner* 


V. 


Sirkali Co-operative Urban Bank Limited, 
by its Secretary and another 
Respondents. 


Tamil Nadu Co-operative Societies Act (LHI 
of 1961), sections 73, 100—Code of Civil Pro- 
cedure (V of 1908), section 34—Arbitrator of 
Co-operative Societies—Award passed — Can 
invoke section 34, Civil Procedure Code, for 
awarding interest—-Aggrieved party to agitate 
agatnst award of excess interest before appro- 
priate forum—Question at execution stage not 
possible, without trying to set aside the same 
through appropriate proceedings. 


On the question whether an arbitration award. 
granting excessive interest beyond six per cent. 
per annum for the period subsequent to the 
award was valid or not and whether the Exe- 
culing Court can decide the matter at the stage 
of execution, 


Held: The Arbitrator of Co-operative Socie- 
ties can invoke rightly section 34 of the Code 
of Civil Procedure, for awarding interest. If 
such interest awarded is in excess, it is for the 


*C.R.P. No. 70 of 1981. : 
19th March, 1982. 
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aggrieved party to agitate the correctness of 
the.same before the appropriate forum and he 
canngt be allowed to question the same at the 
execution stage without in any way trying to 
set aside the same through appropriate pro- 
ceedings.. Further any arbitration award 
passed by an arbitrator can be set aside or 
modified only through, the hierarchy of autho- 
rities envisaged in the Tamil Nadu Co-opera- 
tive. Societies Act. [Para. 6.] 


The Executing Court, apart from the fact that 
it cannot go beyond the decree, cannot even 
consider this question at the time of executing 
the same in the Civil Court, since section 100 
of the Tamil Nadu ‘Co-operative Societies Act, 
is a bar to the same. [Para. 6.] 


Cases referred to:— 


Gurunathan v; Villupuram Co-operative 
Urban Bank Ltd., (1979) T.L.N.J. 448; 
Thewardas, Pherumal v. Union of India, 
1955 S.C.J. 445: (1955) 2S. C. R. 48: 
(1955) 2 M.L.J. (S.'G.) 23: A.I.R. 1955 
S:C. 468. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order of 
the Court of the District Munsif, Sirkali, dated 
13th Tune, 1980, and made in E.P. No. 66 
of 1979 in.C.T.1.A. No. 317 of 1973-74. 


P.. Veeraraghavan, for Petitioner. 
S: Jayaraman, for Respondents. 


The Court made the following 


ORDER, —The. first respondent in E.P. No. 
66 of 1979, on the file of the District Munsif 
of Sirkali is the petitioner herein. The first 
resporident herein as the plaintiff in ‘C.T.I.A. 
No. 317 of 1973-74, got an award from the 
Afbitrafor of Co-operative Societies, Sirkali, 
against the petitioner and the second respon- 
dent herein on 30th May, 1974, under section 
73 of the Tamil Nadu Co-operative Societies 
Act: (LIII of 1961). In that procedding, 
the first respondent. herein claimed a sum of 
Rs. 2,270-65 due on a surety bond, dated 
30th, November, 1971 with further interest at 
one paise per rupee per mensem from the date 
of making the reference to the date of recovery 
and costs. During the enquiry, the petitioner 
and the second respondent herein remained ex 
parte. The arbitrator’ directed the petitioner 
andthe second respondent herejn to pay to the 
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first respondent a sum of Rs. 2,349-22, with 
interest thereon at two paise per rupee per 
mensem from the date of the award till reali- 
sation. In order to execute this award, the 
first respondent herein filed E.P. No. 66 of 
1979. 


2. The main question that was decided in 
the Execution Petition was whether the award 
and claim of excessive interest beyond six per 
cent. per annum for the period subsequent to 
the award was valid or not and whether the 
Executing Court can decide that matter at the 
stage of execution. The Executing Court 
found that it cannot go beyond the decree, that 
under section 100 of the Tamil Nadu 'Co- 
operative Societies Act, the jurisdiction of the 
Civil Court-was barred and as such, the vali- 
dity or otherwise of the interest granted can- 
not be gone into by the Civil Court and that 
the objection is barred by constructive res 
judicata. With these findings, the Court be- 
low ordered execution. ‘As against this order, 
the present revision petition has been filed. 


3. Mr. P. Veeraraghavan, learned counsel 
for the revision-petitioner, contended that the 
grant of interest which works out at the rate 
of 24 per cent. per annum is not correct and 
that applying the decision in Gurunathan and 
others v. Villupuram Co-operative Urban Bank 
Limited, the revision has to be allowed. Mr. 
S. Jayaraman, on the other hand, pointing out 
the provisions of the Tamil Nadu ‘Co-opera- 
tive Societies Act, submitted that the Civil 
Court has no jurisdiction to go into the matter 
and that the Executing Court cannot go be- 
yond the decree or the award passed in this 
case. 


4. It is clear from the facts of the case, that 
the decree-holder claimed interest at one paisa 
per rupee per mensem. But, the arbitrator 
has given an award to -the effect that the 
decree-holder is entitled to interest at two paise 
per rupee per mensem. This award works 
out to 24 per cent. per annum. It is clear 
from the decisions rendered by our High Court 
and the Supreme Court, that section 34 of the 
Code of Civil Procedure, though not appli- 
cable directly to the arbitration proceedings . 





1. 1979 T.L.N.J. 448. 


IN. 


the principle of that section can be applied by 
the arbitrator for awarding interest. This is 
_ clear from the decision reported in Thewardas 

Pherumal vy. Union of India’. Thus, the 
Supreme Court has placed the subject-matter 
beyond controversy by holding that section 34 
of the Code of Civil Procedure will be appli- 
cable to proceedings before an arbitrator also. 


5. The learned ‘Chief Justice of our Court in 
CR.P. Nos. 818 and 819 of 1979, dated 13th 
October, 1979, reported in . Gurunathan and 
another v. Villupuram Co-operative Urban 
Bank Ltd.?, after accepting the proposition 
laid down by the Supreme Court in the deci- 
sion_ cited. above, interfered with the interest 
awarded by the Arbitrator on the ground that 
the same is more than six per cent. and that 
such award of interest more than 6% is not 
envisaged by section 34 of the Code of Civil 
Procedure. Accordingly, the learned Chief 
Justice modified the award and stated that the 
award amount will carry interest at six per 
cent. and not at 18 per cent. as award by the 
Arbitrator. With this modification, the 
learned Chief Justice dismissed both the revi- 
sions. 


6. Mr. P. Veeraraghavan, the learned coun- 
sel for the revision petitioner submitted that 
following the above-said decision, this Court 
must interefere and reduce the interest to that 
of six per cent. JI am afraid that I cannot 
accept this argument. No doubt, section 34 
of the Code of Civil Procedure gives ample 
power to the Court to award interest. That 
section has been invoked for awarding interest 
in cases pending before the arbitrators also. 
Such a procedure has been upheld by this 
Court. and also by the Supreme Court. 
Though section 34 of the Code of Civil Pro- 
cedure mentions a. certain rate of interest to be 
awarded by the ‘Court concerned, the award- 
ing of interest more than what is contemplated 
under section 34 of the Code of Civil Proce- 
dure will not ipso facto make such award ille- 
gal or without jurisdiction. If a party is 
aggrieved by such award, the proper course 
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will be to have it corrected by way of an ap- 
pea! or revision before the appropriate forum 
and cannot at the stage of execution question 
the same. It is well-settled that the Excecut- 
ing Court cannot go beyond the decree except 
in certain cases where the decree itself is ab 
initio yoid or that the Court which passed the 
decree did not have jurisdiction to pass the 
same. As far as the present case is concerned, 
there is absolutely no difficulty in coming to 
the conclusion, that the arbitrator has got juris- 
diction to go into the matter and he can in- 
voke rightly section 34 of the Code of Civil 
Procedure for awarding interest. If such inte- 
rest awarded is in excess, it is for the aggrieved 
party to agitate the correctness of the same 
before the appropriate forum and he cannot be 
allowed to question the same at the execution 
stage without in any way trying to set aside 
the same through appropriate proceedings. 
Further, any arbitration award passed by an 
arbitrator can be set aside or modified only 
through the hierarchy of authorities envisaged 
in the Tamil Nadu ‘Co-operative Societies 
Act. Section 100 of that Act clearly states 
that no order or award passed, decision or 
action taken or direction issued under that Act 
by an Arbitrator, Liquidator, Registrar or an 
Officer authorised or empowered by him, the 
Tribunal of the Government or any officer 
subordinate to that, shall be liable to be ques- 
tioned in any Court. Thus, the Executing 
Court, apart from the fact that it cannot go, 
beyond the decree, cannot even consider this | 
auestion at the time of executing the same in| 
the civil Court, since section 100 of the Tamil, 
Nadu ‘Co-operative Societies Act is a bar to | 
the same. The decision reported in Guru- 
nathan and another v. Villupuram Co-opera-' 
tive Urban Bank Limited*, never considered 
this question at all, nor laid down any princi- 
ple after applying section 100 of the Tamil 
Nadu Co-operative Societies ‘Act. Further, 
that decision has not even considered as to 
whether the Executing Court has power to go 
beyond the award passed by an arbitrator. 
In such circumstances, and in view of the clear 
dictum that the Executing Court cannot go 
beyond the decree, unless the decree or 
award is a nullity or the award was passed 
without jurisdiction, the award of interest can- 
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not be questioned at the execution stage. 
Correctly, the Court below has allowed the 
execution petition as per the award granted in 
favour of the first respondent herein. I am 
in complete agreement with the finding of the 
Court below. 


7. Since there is no question of any jurisdic- 
tion as such involved in this matter, the civil 
revision petition is dismissed. There will be 
no order as to costs. 


S.J. 


Petition dismissed . 





IN’ THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
Present :—T. Sathiadev, J. 


Kannu Konar Petitioner* 


Uv. 


The Revenue Divisional Officer, Thiru- 
vannamalai and others ` Respondents. 


Tamil Nadu Debt Relief Act (XXXI of 1976) 
and amending Act (III of 1972), sections 5 
(2), 5 (3) and 6—Borrowings under mortgage 
as well as pronote — Borrower filing petition 
under the Act for wiping off entire debt on 
plea of being small farmer — Order by the 
Special Tahsildar granting relief and directing 
production of mortgage deed by creditor — 
Order confirmed on appeal—Writ petition ta 
High Court—Applicability and effect of the 
amending Act (III of 1979). 


The third respondent in the writ petition had 
borrowed from the petitioner a sum of Rs. 
2,200 made up of Rs. 1,500 under registered 
mortgage deed, dated 20th March, 1971, and 
Rs. 700 under a pronote, dated 2nd February, 
1975. The third respondent filed an applica- 
tion on 15th February, 1978, before the Special 
Tahsildar claiming relief under the Tamil 
Nadu Act XXXI of 1976 for wiping off the 
entire debt on the ground of his being a small 


—— 





*W.P, No. 277 of 1979. 
16th December, 1981. 
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farmer. The Tahsildar, accepting the claim, 
ordered on 5th April, 1978, in exercise of his 
power under section 5 (3) of the Act, that the 
mortgage deed and pronote shall stand dis- 
charged and directed the creditor to produce 
the documents before him on or before 6th 
June, 1978. The order was confirmed on ap- 
peal on 7th November, 1978. Thereupon the 
creditor filed the present writ petition. Chal- 
lenging inter alia the validity of Act XXXI 
of 1976, he obtained on 22nd February, 1979, . 
stay of operation of the Act so far as he was 
concerned. Meanwhile the Tamil Nadu ‘Act 
IIT of 1979 had been passed resulting in 
amendments to the 1976 Act which came into 
force on 15th June, 1979, with effect from 29th 
July, 1976. Under section 5 of the Principal 
Act as amended every proceeding under that 
Act referred to in section 5 (1) and pending 
before the Tahsildar or other authority on the 
date of publication of the ‘Amending Act shall 
abate. The resultant point was whether the 
proceedings in the present case were still pend- 
ing before the Tahsildar or other authorities 
or had been executed or satisfied in full before 
the date of publication of the ‘Amending ‘Act. 


Held: Inasmuch as in the instant case the 
property covered by the mortgage is immove- 
able property relief can be asked for only under 
section 6 as it stood before its amendment by 
Tamil Nadu Act V of 1980. The Special 
Tahsildar had passed his order on the appli- 
cation, dated 15th February, 1978, directing the 
production of the mortgage deed on or before 
6th June, 1978, before him by the creditor. 
The Tahsildar had still to carry out a further 
act to bring the proceedings to a close, namely, 
to make an endorsement of redemption on the 
mortgage document. When such execution 
or full-satisfaction had not been effected the 
proceedings must be held to be still pending 
before the Tahsildar at the time of the com- 
mencement of the Amending Act IIT of 1979 
and hence has abated as provided under sec- 
tion 5 (2). It is, however, open to the third 
respondent (borrower) to seek relief under the 
amended provisions of the ‘Act and, if he does 
so, it will have to be disposed of on the merits 
of the claim without reference to the impugned 
orders passed. 


Section 5 (1) states that, where any person, 
who was a ‘debtor’ as defined under section 2 
(f) of the principal Act, as in force immedi- 


1] 


ately before the date of publication of the 
amending Act ceases to be a debtor, by virtue 
of what is provided under the amending Act, 
then “any debt due from such person shall be 
deemed never to have been discharged” and 
therefore the amended Act alone would be 
applicable as if it was in force at the relevant 
time. Hence the mere fact that before it was 
published, certain orders had been passed, 
holding that the claimants are ‘debtors’ under 
the Act would not preclude the applicability 
of the amending Act to such of those persons, 
who have secured orders of relief but such 
orders are not ‘executed or satisfied in full’ on 
or before 13th December, 1979, i.e., the date 
of the publication of the Act in the Gazette, 


[Para. 13.] 


Hence when the impugned orders passed are 
treated as pending before the Tahsildar as per 
Act XX XIX of 1979, they will abate. 


Cases referred to:— 


Qudrat Ullah v. Municipal Board, (1974) 1 
S.C.C. 202: (1974) 2 S.C.R. 580: A.I.R, 
1974 S.C. 396; Jagir Singh v. Ranbir Singh, 
(1979) 1S.CsC. 560: 81 P.L.R. 205: 
(1979) S.C.C. (Crl,) 348: (1979) L.W. 
(Crl.) 64: (1979) 2 S.C.R. 282: A.L.R. 
1979 S.C.. 381; State of Uttar Pradesh v. 
Hindustan Aluminium Corporation, (1979) 3 
S.C.C. 229: (1979) 3 S.G.R. 709: A.L.R. 
1979 S.C, 1459. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
Stated therein, and in the affidavit filed the 
High Court will be pleased to issue a writ of 
certiorari calling for the records of the 1st 
respondent in D.Dis.D.R.A. No. 16 of 1978, 
_ dated 7th November, 1978 of the Ist respon- 
dent and quash the proceedings. 


M. N. Padmanabhan, for Petitioner. 

J. Kanakaraj, Additional Government Plea- 
der, for Respondents Nos. 1 and 2. 

S. Venkatachari, for Respondent No. 3. 
The Court made the following 


OrneER.—Petitioner claims that third respon- 
dent had borrowed a sum of Rs. 1,500 on 
20th March, 1971, and executed a registered 
mortgage deed in his favour hypothecating the 
properties situate in Pavithram Village, Thiru- 
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vannamalai Taluk. Again on 2nd February, 
1975, the third respondent borrowed a sum of 
Rs. 700 and executeda promissory note. 
Thus, in all a sum of Rs. 2,200 having been 
borrowed under the aforesaid two transactions 
and when third respondent had not paid any 
amounts in discharge of the debts, he the third 
respondent filed application F.D.R. No. 3 
of 1978 before the second respondent claiming 
relief under Tamil Nadu Act XXXI of 1976 
for wiping off the entire debt on the ground 
that he is a small farmer. A counter-statement 
was filed by the petitioner and in spite of the 
petitioner claiming that third respondent was 
raising wet crops and there is a well situate in 
the lands and the net annual income from the 
lands will be not less than Rs. 4,000 per year, 
second respondent held that there are no suff- 
cient materials to accept the claim of the peti- 
tioner and hence allowed the application of the 
third respondent. 


2. On appeal, first respondent confirmed it 
by order, dated 7th November, 1978, without 
taking into consideration any of the materials 
placed by the petitioner herein.  Aggrieved 
pains the said orders, the writ petition was 
filed. 


3. Apart from other points, validity of Act 
XXXI of 1976 itself was challenged. Pend- 
ing disposal of the writ petition, by order, 
dated 22nd February, 1979, operation of the 
Act, in so far as the petitioner was concerned, 
was stayed. 


4. The foremost point taken now is that, 
consequent to Tamil Nadu Act III of 1979 
(hereinafter referred to as Act), having been 
passed resulting in amendment of Act XXXI 
of 1976, the orders passed, can no Jonger be 
enforced and that it is for the third respondent 
to now establish the claim under the amended 
provisions of the Act. 


5. Mr. M. N. Padmanabhan, learned coun- 
sel for the petitioner refers to section 5 (2) and 
5 (3), which are as follows :— 


“5 (2). Every proceeding instituted under 
the provisions of the principal Act, in res- 
pect of such debt as is referred to in sub- 
section (2) and pending before the Tahsil- 
dar or other authority on the date of the 
publication of this Act in the Tamil Nadu 
Government Gazette shall abate. 
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_(3) Nothing contained in this section shall 
be deemed to invalidate any proceeding in 

. which the order passed has been executed 
or satisfied in full before the date of the 
publication of this Act in the Tamil Nadu 
Government Gazette.” 


6. ‘The resultant point to consider is, whether 
it can be held that the proceedings are still 
pending before the Tahsildar or other autho- 
tity on the date of the publication of the 
amending Act, which came into force on 13th 
June, 1979, with effect from 29th July, 1976, 
or whether, the orders already passed by the 
respondents have been executed or satisfied in 
full before the date of the publication of ‘the 
amending Act. 


7. It is the contention of the petitioner, that 
except to pass orders, the further follow-up 
steps are yet to be initiated which had been 
stayed by this Court, and hence, the proceed- 
ings were pending on the date of the publica- 
tion of the Act, whereas, Mr. R. S. Venkata- 
chasi, learned counsel for the third respondent, 
would plead that after the passing of the order, 
the only thing to be done is to take penal 
action for non-compliance under section 10 of 
the Act, and that, the orders passed by res- 
pondents 1 and 2 have become final, and there 
was no question. of any execution or they being 
‘satisfied in full as contended by the petitioner. 


8. The Special Tahsildar, second respondent, 
while passing the order on 5th April, 1978, 
held that third respondent is entitled to relief 
under the Act and hence in exercise of his 
powers under section 5 (3) of the Act, ordered 
that the mortgage deed and pronote shall stand 
discharged and directed the creditor to pro- 
duce them before the Special Tahsildar (Debt 
Relief), Thiruvannamalai, in the Taluk Office, 
on or before 6th June, 1978. This direction 
given by him, had not been effected so far, 
since the matter had been taken up on appeal. 
Appellate authority having dismissed the ap- 
peal, further steps to comply with the direc- 
tions aforesaid, are yet to be taken. In the 
meanwhile, this Court having stayed further 
proceedings, the position as on date is that, 
except to pass the orders to the effect that 
third- respondent is entitled to the benefits 
under the Act, the orders passed, had not been 
executed or satisfied in full. 
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9. Section 5 comes into play where ‘an appli- 
cation is made to the Tahsildar for return of 
movable property pledged by the debtor; 
whereas in the instant case, the property 
covered by the registered mortgage deed is 
immovable property. Therefore relief can be 
asked for, only under section 6 of the Act. 


10: Section 6 (1) enables a debtor, referred 
to in section 4 (f) to make an application to 
the Tahsildar for an order releasing the mort- 
gaged property and for the grant of certificate 
of redemption. As per section 6 (2) (a), 
which was in force when the application was 
filed on 15th February, 1978, on receipt of such 
application, Tahsildar is to hold an inquiry 


„and pass an order releasing the mortgaged 


property and grant a certificate of redemption 
in the prescribed from which shall be admis- 
sible as evidence of such redemption in any 
proceedings before any ‘Court or other autho- 
rity; as per section 6 (2) (b), (ii) the Tahsil- 
dar shall also direct the creditor or transferee 
of the creditor to produce on or before the 
date fixed by him, the mortgage deed or other 
document, in order to make an endorsement 
of redemption on it.” This direction was given 
by the second respondent in this case. It is 
only as per the.section as it stood before Tamil 
Nadu Act, V of 1980 was passed amending 
section 6 (2) (a) and other sub-clauses; after 
passing the order under section 2 (a), the 
Tahsildar had to carry out.a further act, to 
bring the proceedings to a close, This is the 
executing part of the order. Hence, the con- 
tention of Mr. R. S. Venkatachari, learned 
counsel for the third respondent that there was 
no pending proceedings before the Tahsildar 
in respect of the claims made by the third res- 
pondent, cannot be accepted. No doubt sec- 
tion 10 of the Act, provides for penalty being 
imposed in the event of non-compliance with 
the orders, but that would not result in the 
orders being fully executed. Realising this 
position, in amending Act, XXXIX of 1979 
in section 5 (3) it is stated that nothing con- 
tained in the said section shall be deemed to 
invalidate any proceedings in which the “order 
passed” has been “executed” or “satisfied in 
full” before the date of the publication of the 
Act. Hence, being fully aware that apart 
from passing the order, the Act itself contem- 
plates, the manner in which such orders are 
to'be ‘executed or satisfied in full’, when such 


11) 


execution or full satisfaction had not been 
effected, it will have to be held that the pro- 
ceedings are still pending, before the Tahsil- 


dar‘ as provided under section 5 (2) ofthe- 


Act. If proceedings are pending, at the time 
of commencement of the amending Act, they 
abate, as provided under section 5 (2). . 


11. Yet Mr. R. S. Venkatachari, learned 
counsel for the third respondent would refer 
to the following three decisions, which are 
adverted to, by Mr. Vepa P. Sarathi, in his 
Interpretation of Statutes, and would contend 
that when the existing Act, is amended or 
replaced by a fresh legislation, section 6 (2) 
(b) (ii) of the General Clauses Act, would 
not be applicable and therefore the proceed- 
ings already initiated would not be again direct- 


ed to be pursued with under the Amending” 


Act. 


12. In Qudrat Ullah y. Municipal Board, 
Bareilly, it was held :— 


“The general principle is that an enactment 
which is repealed is to be treated, except 
-as to transactions past and closed, as if it 
had never existed. However, the operation 
of this principle is subject to any savings 
which may be made, expressly or by impli- 
cation, by the repealing enactment. If a 
contrary intention appears from the repeal- 
‘ing statute, that prevails.” 


Again in Jagir Singh v. Ranbir Singh?, it was 
held that statutory instruments, though deem- 
ed to be made under the corresponding provi- 
sions of the new Code, will have their vires 
tested like other statutory instruments made 
under the new Code. However, in the case 
of judicial orders made and sentences passed, 
such orders and sentences which have attained 
finality and which created rights in persons do 
not have to answer the test of being consis- 
tent with the provisions of the new Code. 
The last decision referred to is the decision in 
State of U.P. y. Hindustan Aluminium Cor- 


poration®, wherein it was held that moreover, 


1. (1974) 1 S.C.C. 202: (1974) 2 S.C. 
R. 530: A.I.R. 1974 S.C. 396. 

2. (1979) 1 S.C.C. 560: 81 P.L.R. 
205: (1979) S.C.C. (Crl.) 348: (1979) L. 
W. (Crl.) 64: (1979) 2 S.C.R. 282: A.T. 
R. 1979 S.C. 381. 

3. (1979) 3S.C.R. 709: (1979) 3 S.C. 
C.°229: A.I.R. 1979 S.G. 1459, 
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it is well-settled that the true meaning of a 
provision of Jaw should be determined on the 
basis of what it provides by its clear language, 
and with regard to the scheme of the law 
as a whole, and not merely by the place it 
finds in the formation of the Parts or Chap- 
ters. His contention is that, when the fresh 
legislation had come into play and when 
quasi-judicial orders have been passed, they 
having attained finality, the plea that such 
orders are still pending, so as to treat them 
as abated, is unavailable to the petitioner. 


13. These three decisions cited supra, them- 
selves go to show that if there is a different 
intention expressed in the fresh legislation it 
would be enforceable. Section 5 (1) states 
that, where any person, who was a debtor as 
defined under section 2 (f) of the principal 
Act, as in force immediately before the date 
of publication of this Act (Amending Act), 
ceases to be debtor, by virtue of what is provid- 
ed under the Amending Act, then “any debt 
due from such person shall be deemed never 
to have been discharged” and therefore the 
amended Act alone would be applicable, ag 
if it was in force at the relevant time. When 
such a clear intention is spelt out in the 
amending Act, the mere fact that before 
it was published, certain orders have been 
passed, holding that the claimants are debtors | 
under the Act, would not preclude the appli- 
cability of the amending Act to such of those 
persons, who have secured orders of relief, 
but such orders are not ‘executed or satisfied 
in full’ on or before 13th December, 1979, 
i.e., the date of the publication of the Act in 
the Gazette. 


14. Hence when the impugned orders pass- 
ed are treated as pending before the Tahsildar 
as per Act XX XIX of 1979, they have abated. 
It is now open to third respondent to seek 
for relief under appropriate Acts, if so advised. 
If he is to file any application, under the 
amended provisions of the Act, it will have 
to be disposed of on the merits of the claim 





without reference to the impugned orders 
passed. Hence this writ petition is allowed. 
No costs. 

R.S. 


—— Petition allowed. 
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IN “THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—P. R. Gokulakrishnan, O.CJ, and 
V. Ratnam, J. 


S. Chandran 


V. 


Appellant* 


State of Tamil Nadu, represented by Com- 
missioner and Secretary to Government, 
Department of Excise, Fort St. George, 
Madras-9 and others Respondents. 


Tamil Nadu Arrack (Retail Shops) Rules 
(1981), rule 12—Sale of arrack — Only in 
shops where permitted to be sold—If situation 
of shops is objectionable, no supply of arrack 
could be made. 


It is clear from rule 12 of the Tamil Nadu 
Arrack (Retail Shops) Rules, 1981, that arrack 
should be sold only in the shop where it is 
permitted to be sold. When once the situa- 
tion-of the shop is declared as an objectionable 
oné and the licensee is directed to shift the 
shop, no further supply of arrack could be 
made to the shop which is declared to be 
situated in an objectionable place. If such 
supply is made, it will be in contravention of 
rule 12 of the said Rules. In such circum- 
stances, cancellation of the licence need not 
precede the stopping of supply of arrack to 
the shop which is declared to be situated in 
an objectionable place. [Para. 3.] 


Appeal wnder clause 15 of the Letters 
Patent. against the Order of Mr. Jus- 
tice Nainar Sundaram, dated 7th April, 1982 
and made in the exercise of the Special Ori- 
ginal Jurisdiction of the High ‘Court in Writ 
Petition No. 2714 of 1982, presented under 
Article 226 of the Constitution of India, to 
issue a writ of mandamus directing the 2nd 
and 3rd respondents to supply the requisite 
arrack to arrack, shop No. 10, Chengalpattu 
(East). , 


Selvaraj, for. Appellant. 
The Government Pleader, for Respondents. 


*W.A. No. 211 of 1982. 
23rd April, 1982. 
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The Judgment of the Court was delivered by: 


Gokulakrishnan, O.CJ.—This writ appeal is 

against the order of Nainar Sundaram, J., 

dated 7th April, 1982 made in Writ Petition 
No. 2714 of 1982. In the writ petition, the 
appellant herein prayed for the issue of a writ 
ot mandamus or any other appropriate writ or 
order directing the second and third respon- 

dents to supply the requisite arrack to arrack 
shop No. 10, Chengalpattu (East). The ap- 

pellant was granted a retail licence to vend 
arrack|toddy in Survey No. 365/1, which is 
a patta land. In view of the pendency of a 
writ petition filed by one. Radhakrishnan, the 
appellant herein opened the shop only on Sth 
December, 1981. The licence issued to the 
appellant definitely states that the licencee 
should vacate the licensed site if any reason- 
able objection is raised, and he should select 
an alternative site. Subsequently, there was 
objection for running the arrack shop in the 
said survey number 365|1, and the Assistant 
Commissioner, Excise, directed the appellant 
herein to select an alternative unobjectionable 
place for carrying on the arrack business. 

This order was passed on 20th February, 1982. 
It is the case of the respondent that since the 
appellant was requesting extension of time for 
selecting an alternative unobjectionable place 
to do the arrack business, the Commissioner, 
Excise was permitting the supply of arrack to 
the shop of the appellant till 19th March, 1982 
and again till 24th March, 1982. In spite of 
such extension of time, the appellant did not 
select an unobjectionable place for carrying 
on the arrack business, and on the other hand, 
he preferred a revision to the Government 
against the order of the Assistant 'Commis- 
sioner and also filed a stay application along 
with the revision. Pending disposal of the 
revision and the stay application, the appellant 
herein filed the writ petition for the above said 
relief. The learned single Judge of this Court ` 
(Nainar Sundaram, J.), after observing that 
the appeilant could as well approach the Gov- 
ernment for appropriate relief, dismissed the 
writ petition. It is as against this order, the 
present writ appeal has been filed. 


2. Mr. Selvaraj, learned counsel, for the 
appellant submits that unless the licence in his 
favour is cancelled, the appellant is entitled to 
get the supply of arrack, and the Government 
having supplied arrack till 24th March, 1982, 
must continue to supply the same since the 


IH 


appellant has paid the necessary kist which 
comes to Rs. 45,311 per month. On the other 
hand, the learned Government Pleader submits 
that the Government cannot be directed to 
supply arrack for sale in an objectionable place 
and that the licence itself clearly prohibits sale 
of arrack in such an objectionable place. He 
also submits that there is a specific provision 
in the licence granted to the appellant that the 
licensee should vacate the licenced site if any 
reasonable objection is raised, and he should 
select an alternative unobjectionable site. In 
this connection the learned Government Plea- 
der submits that if such supply is directed to 
be made, it will directly violate rule 12 of the 
Tamil Nadu Arrack (Retail Shop) Rules, 
1981. ANTER 


3. We have carefully gone through the rele- 
vant records in this case. ‘As long back as 
20th February, 1982, the Assistant ‘Commuis- 
sioner after mentioning the several objections 
raised in respect of the situation of the arrack 
shop in Survey No. 36511, directed the appel- 
lant herein to shift the shop to an unobjection- 
able place. The appellant seems to have re- 
quested for extension of time to shift the arrack 
shop and that is why, it is submitted by the 
learned Government Pleader, that arrack was 
supplied to the appellant’s shop till 24th March, 
1982. Mr. Selvaraj, learned counsel for the 
appellant pointing to rule 20 of the said 
Rules submitted that until the licence is can- 
celled, supply of arrack has to be made. We 
are not able to appreciate this argument. It 
is clear from rule 12, that arrack should be 
sold only in the shop where it is permitted to 
be sold. When once the situation of the shop 
is declared as an objectionable one and the 
licensee is directed to shift the shop, no sup- 
ply of arrack could be made to a shop which 
is declared to be situated in an objectionable 
place. If such supply is made, it will be in 
contravention of rule 12 of the said Rules. 
In the circumstances, cancellation of the licence 
need. not precede the stopping of supply of 
arrack to the shop which is declared to be 
situated in an objectionable place. The res- 
pondents after careful consideration found that 
the appellant herein has to shift the place of 
business, and the appellant having obtained 
sufficient time for shifting the place of busi- 
‘ness, cannot now come forward and say that 
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unless the licence is cancelled, the supply can- 
not be interrupted. The remedy for the ap- 
pellant lies with the Government in the revi- 
sion petition, and this Court cannot in the teeth 
of rule 12 and also the conditions specified in, 
the licence, direct the Government to supply 
arrack to a shop considered by the Govern- 
ment as situated in an objectionable place. 
For all these reasons, the writ appeal is dis- 
missed. There will be no order as to costs 
in this appeal. 


4. Mr. Selvaraj submits that in spite of the 
fact that the appellant has filed a revision to 
the Government and has also prayed for stay; 
the revision petition has not yet been disposed 
of by the Government. We direct the Gov- 
ernment to dispose of the revision petition filed 
by the appellant herein within two weeks from 
this date without in any way being influenced 
by any of the observations made in this judg- 
ment. EOS 


S.J. —— ‘Appeal dismissed. 


236 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K. Shanmukham, J. 


V. Ramar Thevar Petitioner* 


v. < e iP 
Sri Kannikaparameswari Amman Deva- 
sthanam by Trustee, M. Natesan 


Respondent. 


Tamil Nadu Cultivating Tenants’ Protection 
Act (XXV of 1955), section 3—Petition for 
eviction by landlord—Wilful default in pay- 
ment of rent for four years—Tenant claiming 
adjustment—Plea of adjustment rejected by 
‘Revenue Court—Tenant given three months’ 
time to pay the arrears failing. which the land- 
lord could file execution petition—Revision to 


High Court by tenant — Tenant directed to > 


deposit the arrears in the stay petition in the 
High, Court—Tenant depositing the arrears— 
Tenant claiming condonation of delay in pay- 
ment of arrears—Revenue Court’s giving time 
for payment combining it with order of evic- 
tion challenged as illegal—Order of Revenue 
Court held valid—Tenant held not deserving 
sympathy. ; 


The Jandlord filed a petition for eviction on 
the ground of wilful default in the payment of 
rents for four years. The tenant claimed 
certain adjustments and resisted the petition. 
The Revenue Court rejected the plea of ad- 
justment by the tenant and granted three 
months’ time for payment of the arrears failing 
which the landlord was at liberty to file exe- 
cution petition, Without availing of the pri- 
vilege in the order of the Revenue Court, the 
tenant filed a revision to the High Court. The 
tenant deposited the arrears in the miscellane- 
ous petition for stay pending the revision filed 
in the High Court. The tenant contended 
that as he had deposited the arrears, the delay 
in the payment had to be condoned. ‘The 
tenant also contended that the order of the 
Revenue Court combined both the time for 
payment and the order of eviction and hence 
the order was illegal. 


Held: The order of the Revenue Court 
cannot be said to have usurped the rights 








*C.R.P. No, 2208 of 1981. 
7th January, 1982. 
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of the tenant to apply for extension of pay- 
ments on valid and sufficient grounds or the 
right of the landlord to get an order of evic- 
tion by virtue of default in the payment of 
rents by the tenant. It is to be remembered 
that in default of payment within the time 
fixed or the extended time if granted, the 
Revenue Court was statutorily bound to direct 
an order of eviction. ‘Admittedly, the tenant 
did not seek for extension before the Revenue 
Court. Then, the Revenue Court was bound 
to pass an order of eviction, subject however, 
to the order in this revision. There was no 
error in the order made by the Revenue 
Court. [Para. 5.] 


A tenant who claims protection guaranteed 
under the Act, shall observe his duties vis-a-vis 
the landlord as prescribed under the Act. In 
the present case, even after the initiation of 
the proceedings for eviction, the tenant did 
nct choose to tender the rent. The High 
Court cannot lend its helping hand to such an 
incorrigible and defiant tenant. [Para. 6.] 


Case referred to:— 


Chinnayyah v. Nagarathnam, (1964) 1 M.L.J. 
a (1964) I.L.R. 1 Mad. 990: 77 L.W. 
3. E 
Petition under section 6 (8) of the Tamil 
Nadu Cultivating Tenants’ Protection ‘Act 
XXV of 1955, praying the High ‘Court to 
revise the Order of the Court of the Special. 
Deputy Collector (Revenue Court) Tirunelveli, 
dated 22nd February, 1981, and made in 
T.C.T.P. No. 120 of 1980. W.P.M. 


M. V. Krishnan, for Petitioner. - 


T. R. Rajagopalan, for Respondent. 


The Court made the following 
Orper.—-The tenant who lost before the 
Revenue Court, is the petitioner before me. . 


2. The landlord’s application for eviction on 
the ground of wilful default in the payment | 
of rents for the years 1976-77, 1977-78, 1978-79 
and 1979-80 was resisted by the tenant 
on various grounds such as: (a) he has 
expended Rs. 1,900 for making a tamarind 
tope into a cultivating field; (b) he paid 
Rs. 3,000 as earnest money to the managing 
trustee of the landlord; (c) he had repaired 
the motor pumpset and spent for deepening 
the well at a cost of Rs. 1,500; (d) the manag- 
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ing trustee received from him Rs. 140 for 
paying the electric bills; (e) because of want 
of copious water supply from the well, he 
was not in a position to pay the arrears; 
(f) because of the suit O.S. No. 205 of 
1970 by the landlord disputing his status as a 
cultivating tenant, he was unable to pay the 
rent; and (g) the claim is barred by time. 
However, ultimately, it turned out that the 
tenant admitted the arrears, but, only claimed 
adjustment referred to above. The Revenue 
Court rejected the plea of adjustment, held 
that the tenant was in arrears of rent and gave 
the tenant three months’ time to pay the admit- 
ted arrears of rent. 


3. Without availing of the above privilege 
extended to him by the Revenue Court, the 
tenant has come up in revision to this ‘Court. 


4.. The contentions raised by the learned 
counsel for the tenant are that as the tenant 
has deposited all the arrears of rent pursuant 
to the order made in C.M.P. No. 7175 of 
1981 for stay pending the revision, the tenant 
is entitled to have the delay condoned, as 
after all, the enactment is intended to protect 
the cultivating tenants, and also as the order 
of the Revenue Court has combined both the 
time for payment and the order of eviction, 
‘such an: order is illegal and is liable to be set 
aside. It has to be noticed that these two 
grounds are not raised in the grounds of revi- 
sion; however, they are permitted to be raised, 
because one relates to the validity of the 
order, while the other is in recognition of the 
present trend of law that even subsequent 
events can be taken into consideration. 


5. In support of the second contention, the 
learned counsel relied on the decision in 
‘Chinnayyah v. Nagarathnam’. It is true 
that the learned Judge has held thus:— 


ele. 


“The terms of section 3 of the Madras 
Cultivating Tenants Protection Act, clearly 
Shows that in all cases of default where thé 

. Revenue Divisional Officer considers that an 
opportunity should be given to the tenant 

| to pay up the arrears, there should be two 





1. (1964) 1 M.L.J. 389: (1964) I.L.R. 
1-Mad, 990: 77 L.W. 73, 


stages in the proceedings. ‘The first stage 
is where the Court finds that a default has 
been committed and decides to give an 
opportunity to the tenant to pay up the 
arrears. The second stage is when the 
tenant performs or fails to perform his 
obligation. These two stages envisaged by 
the section cannot be rolled into one and a 
single combined order passed. Such an 
order will be illegal as in a fit and proper 
case the Revenue Divisional Officer will 
have jurisdiction to extend the time where 
the tenant is prevented by sufficient cause 
from paying the rent”. 


But, here, the order reads as follows:— 


“Therefore the respondent is ordered to 
deposit the lease arrears of four years, vig., 
1976-77, 1977-78, 1978-79 and 1979-80 at 
the rate of Rs. 2,120 per year totalling to 
Rs. 8,480 within three months from the 
date of receipt of this order failing which 
the petitioner will be at liberty to file execu- 
tion petition”. 


As the order stands, it cannot be said, it had 
usurped, the rights of the tenant to 
apply for extension of payments on valid and 
sufficient grounds or the right of the landlord 
to get an order of eviction by virtue of default 
in the payment of rents by the tenant. It is 
to be remembered that in default of payment 
within the time fixed or the extended time if 
so granted, the Revenue Court is statutorily 
bound to direct an order of eviction. Admit- 
tedly, the tenant did not seek for extension 
before the Revenue Court. Then, the Reve- 
nue Court is bound to pass an order of evic- 
tion, subject however to the order in this revi- 
sion. I therefore do not find any error in 
the order made by the Revenue ‘Court as it is 
still open to the landlord to apply for conse- 
quential order of eviction. 


6. As regards the other contention, it carries 
no merit, nor equitable considerations Jean to- 
wards the tenant. In the instant case, the 
tenant claimed adjustment of rent and would 
not pay even after the initiation of this pro- 
ceeding. His mala fide is simply exhibited 
from the stand in his counter where he has 
stated : 


“Tf the Court still finds that any atrears of 
rent are due from the respondent, the Court 
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“may be graciously pleased to grant one 
year’s time and thus render justice,” 


A tenant who claims protection guaranteed 
under the Act shall observe his duties vis-a-vis 
the landlord ‘as prescribed under the ‘Act. 
Had the tenant simply pleaded his inability 
such as calamity in his family, renewed illness 
and the like and adduced satisfactory proof 
of such disability, the Court might be inclined 
to condone his laches. But here, the tenant 
has raised all possible defences known to law 
in his vain attempt to deny the landlord of 
its legitimate income. In these circumstances, 
it is neither just nor equitable that any indul- 
gence should be shown to such an incorrigi- 
ble tenant. Further, despite non-payment of 
rent, the Revenue Court granted him three 
months’ time and yet, the tenant would not 
pay. 
to say that as the landlord disputed the tenancy , 
he was unable to pay. There is no substance 
in such an argument. For, according to the 
tenant, he is a cultivating tenant entitled to 
the protection guaranteed under the ‘Act, then, 
he ought to have tendered the rent. In the 
present case, even after the initiation of the 
proceeding for eviction, he did not choose to 
tender the rent. Then this ‘Court shall not 
lend its helping hand to such an incorrigible 
and defiant tenant. If the tenant had paid 
the arrears of rent pending this proceeding, 
it will not improve his position, because he is 
ae to pay the arrears of rent to its land: 
or P ! Tkn , 





7. The result is, the civil revision petition 
fails and is dismissed without cost. 


S.J. Petition dismissed. 
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IN THE HIGH COURT OF JUDIA- 
TURE AT MADRAS. 


Present —P, R. Gokulakrishnan, O. CJ. and 
V. Ratnam, J. 


Indian Bank, Thiruvannamalai represented 
by its Assistant General Manager, Indian 
Bank, Madras Petitioner* 


pmp 
. P OPR 
V. A. Balasubramania Gurukkal and 
others ; Respondents. 


(A) Banking Regulation Act (X of 1949)— 
Nationalised Bank — Functioning under the 
Banking Regulation Act, subject to tha con- 
trol of the Reserve Bank of India—Rates of 
interest charged, if within the scope of Usuri- 
ous Loans Act. 


v. ` P A 


It is no excuse much less a valid one 4 


(B) Usurious Loans Act (X of 1918)—Banks 
functioning under the Banking Regulation 
Act — Charging of interest — Governed by 
Reserve Bank of India Circulars. 


A nationalised bank advanced a medium term ` 
loan to three farmers who agreed to. pay 432% 
per annum interest over and above the off- 
cial rate of 10⁄4% of the Reserve Bank of 
India. The loan was not repaid and the Bank 
instituted a suit for the recovery of the loan. 
The District Munsif applied the provisions. of 
the Usurious Loans ‘Act, on the ground that 
the. defaulters were agriculturists and that a 


- simple interest of 1034% would be reasonable 


and granted a decree accordingly. On appeal 
the Sub-Judge agreed with the trial Judge and 
dismissed the appeal. The bank preferred a 
Revision to the High Court and the matter 
was placed before a Bench, 


Held: No particular interest reasonable or 
excessive had been prescribed under the 
Usurious Loans ‘Act. The Act did not in 
any manner, control or regulate the charging 
of the rates of interest but it was intended 
merely to afford relief from a claim of exces- 
sive interest. The spheres of the operation 
of the Usurious Loans Act, and the Banking 
Regulation Act, were very different. The 
latter alone regulated the rate of interest on 
advances by the nationalised banks, and there 





*C, R.P, No, 964 of 1981. 
Oh} alst March, 1982. 
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was no inconsistency between the two enact- 
ments, Considering that the bank was obliged 
to charge a rate of interest according to Reserve 
Bank of India Circulars, the recovery of the 
amounts as claimed by the petitioners from 
the agriculturists would be justified without 
the application of the provisions of the Usuri- 
ous Loans Act, to the transaction in question. 
The suit was decreed as prayed for. 

[Para. 26.] 


4 


Cases referred to:— 


Joseph Thompson v. Nilathampi Nadar, 
(1980) 2 M.L.J. 389; Pathumma v. Kunta- 
lan Kutty, (1981) 3 S.C.C. 589: A. I. R. 
1981 S.C. 1683; South Indian Bank Ltd. v. 
V. K. Chettiar and Brothers, (1975) 2 M.L]. 
431; 89 L.W. 100: A.I.R. 1976 Mad. 215; 
Mahadeviah and Sons v. State Bank of 
Mysore, (1976) 2M.L.J. 125; State Bank of 
Travancore v, George, 1975 K.L.T. 416; Union 
Bank of India y. Dhanekula Koteswara Rao, 
(1979) 2 An.W.R. 165. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order 
of the-Court of the Subordinate Judge of. 
Thiruvannamalai, dated 19th December, 1979 
and made in A.S. No. 17 of 1979 (O.S. 
No. 386 of 1977 on the file of the District 
Munsif of Thiruvannamalai) . 


A, L. Somayajee for M|s. Aiyar and Dolia and 
A. S. Thambuswamy, for Petitioner. 


R. Shanmugham, for Respondents. 
The Court (Sethuraman, J.) delivered the 


following of fer Aas 


Jupement.—In this civil revision petition the 
question raised is: 


“Whether the interest charged by the 
nationalised bank to a farmer at 15 per 
cent. comes within the scope of the 
Usurious Loans Act, 1918?” 


2. Scheduled banks, including the nationalis- 
ed banks, function under the provisions of the 
Banking Regulation Act, 1949. Section 21 
(2) (e) of the said. Act authorises the Reserve 
Bank to give directions to the banking com- 
panies as to the rate of interest and other terms 
and conditions on which advances or other 
financial accommodation may be made or 
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guarantees may be given. Any violation of 
these directives by the Reserve Bank attract 
the penalty contemplated by section 46 (4) of 
the said Act. Under the section, if any pro- 
vision of the Act is contravened or if any 
default is made in complying with any require- 
ment of the Act or of any order, rule or direc- 
tion made or condition imposed thereunder 
any person guilty of such contravention or 
default shall be punishable with fine which 
may extend to two thousand rupees, and 
where the contravention or default is a con- 
tinuing onc, with a further fine which may 
extend to one hundred rupees for every day 
during which the contravention or default 
continues, 


3. The Reserve Bank has been issuing direc- 
tives from time to time and in those directives 
the lending rate to various categories of bor- 
rowers is specified. It is in accordance with 
those directives that- the petitioner-Bank is 
stated to have advanced loans at the rafe 
of 4 per cent. over the Reserve Bank rate 
subject to a minimum of 10% per cent. with 
quarterly rests. The minimum quarterly rest 
is also set out in the circular issued by the 
Reserve Bank. The rests may be for a longer 
period say half yearly or annual. 


4. The contention advanced for the peti- 
tioner-Bank is that if the Bank has to func- 
tion within the parameters of the Banking 
Regulation Act, without incurring the penal- 
ties prescribed under section 46, then it would 
follow that it has to honour the directives of 
the Reserve Bank. In such a case, according’ 
to the learned counsel, the State amendment 
cannot apply. I find that this is a question 
which is likely to arise with reference to 
every scheduled bank in this State and there 
is no decision on the point so far. I consider 
that the issue raised in this case is sufficiently 
important to require a decision by a Division 
Bench of this ‘Court. 


5. The matter may, therefore, be placed -be-- 
fore the Hon’ble the Chief Justice for orders as. 
to posting of this case before a Bench. 


A. L. Somayajee for M|s. Aiyar and. Dolia 
and A. S. Thambuswamy, for Petitioner. © . | 


R. S. Venkatachari for R. Shanmugham, for 
Respondent. 
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The Order of the Court was made by 


Ratnam, J.—This civil revision petition has 
come before us on a reference made by 
Sethuraman, J. The petitioner is a nationalis- 
ed bank carrying on the business of banking, 
subject to the provisions of the Banking 
Regulation Act, 1949, and the control of the 
Reserve Bank of India. On 12th October, 
1971, the petitioner advanced to respondents 1 
to 3 herein a sum of Rs. 1,850 as agricultural 
medium term loan, which respondents 1 to 3 
agreed to repay with interest at 414 per 
cent. per annum over the official rate of the 
Reserve Bank of India with a minimum inte- 
rest of 1034 per cent. per annum with quar- 
terly rests. A promissory note Exhibit A-1, 
dated 12th October, 1971, was also executed 
by respondents 1 to 3 along with the fourth 
respondent as a co-obligant. On Ist October, 
1974, the respondents wrote under Exhi- 
bit A-3 to the petitioner acknowledging their 
liability, to repay the amounts as agreed, but 
nevertheless, no amounts were paid. There- 
after, a notice Exhibit A-4 was issued by the 
petitioner on 20th May, 1975, which was 
received by all the respondents to which only 
the first respondent replied with Exhibit A-9 
on 28th June, 1975, praying for some time to 
repay the amounts due to the petitioner. In 
Spite of this, the respondents did not make 
any payment, which obliged the petitioner to 
issue another notice under Exhibit A-10 on 
16th January, 1976, to the respondents. Even 
this notice evoked response only from the 
first respondent, who, in his reply under Exhi- 
bit ‘A-15, dated 29th January, 1976, prayed 
for time till 15th April, 1976, for paying the 
amount and since no payment was made even 
thereafter by the respondents to the petitioner, 
the petitioner instituted O.S. No. 386 of 
1977 District Munsif’s Court, Thiruvanna- 
malai, against the respondents herein for the 
recovery of a sum of Rs. 2,233.10p. towards 
principal, and interest due under the promis- 
Sory note Exhibit R-1. In the course of the 
plaint, the petitioner referred to its being a 
banking company carrying on business under 
the provisions of the Banking Regulation Act 
and the execution of the promissory note by 
respondents 1 to 4 agreeing to pay interest over 
the official rate of the Reserve Bank of India 
with the minimum of 1034 per cent. per annum 
with quartely rests and proceeded to state 
that though the respondents were agricul- 
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turists, yet, the principal and interest; . as; 
agreed to be paid by the respondents, would 
be recoverable in accordance with the state- 
ment of accounts filed. 


7. In the written statement filed by the 
first respondent he admitted having bor- 
rowed from the petitioner on the basis of 
Exhibit A-1, but pleaded that with the bor- 
rowed amount and his own, he had carried on 
agricultural operations for the last five years 
and sustained Joss and that was responsible 
for his inability to repay the amounts due to 
the petitioner. The charging of interest on 
interest as disclosed by the memo, of calcula- 
tion, according to the first respondent, was 
not valid in Jaw. The correctness. of the 
calculation was also disputed: and amounts re- 
paid, according to-the first respondent, should 
be credited towards principal. A plea that 
the claim was barred by limitation was raised 
by the first respondent and wound up with the 
plea that as the Joan was an agricultural. 
medium term loan and he had sustained loss 
in agricultural operations, no liability could 
be fastened on him in respect of the loan. 
Respondents 2 to 4 herein adopted the afore- 
said defences raised by the first respondent. 


8. Ona consideration of the evidence, the 
learned District Munsif, Thiruvannamalai, 
found that the respondents had acknowledged 
their liability to pay the amount as claimed 
by the petitioner-bank and, therefore, the 
claim is not barred by limitation. Dealing 
with the right of the petitioner to recover 
interest at the rate claimed, the learned: Dis- 
trict Munsif was of the view that since the 
respondents are agriculturists, the provisions 
of the Usurious Loans Act, 1918, as amended 
by Tamil Nadu Act VIII .of 1937 (herein- 
after referred to as the “Usurious Loans 
Act”) have to be applied and that simple 
interest at 1034 per cent. per annum would be 
fair and reasonable and on this basis, after 
giving credit to the payments made by the 
respondents, the petitioner-bank was granted 
a decree fora sum of Rs. 1,651 25p. with 
proportionate costs. Aggrieved by this, the 
petitioner preferred an appeal in A.S. No. 17 
of 1979, before the Sub-Court. Thiruvanna- 
malai, claiming that a decree as prayed for 
should have been granted in its favour. The 
only point debted in the appeal was as regards 
the usurious nature of the rate of interest 
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«claimed by the petitioner-bank, particularly in 
view of the liability of nationalised banks like 
the petitioner, to charge lower rates of interest 
„owing to the directives issued from time to 
time by the Reserve Bank of India under the 
provisions of the -Banking Regulation Act. 
Dealing with this question, the appellate Court 
held that a nationalised bank is not a social 
parasite to suck the blood of the common man 
in the form of interest, that in the case of 
agriculturists like the respondents, different 
considerations would arise, that the rate of 
interest charged by the petitioner was exces- 
‘sive and that 1034 per cent, per annum sim- 
‘ple interest as allowed by the trial Court would, 
in this circumstances, be fair and reasonable. 
‘On this conclusion, the appeal was dismissed 
sagainst which this civil revision petition has 
been preferred. 


‘9. Sethuraman, J., before whom the civil 
xevision petition initially came up for hearing, 
ifelt that the question, whether the rates of inte- 
rest charged by the nationalised banks func- 
tioning within the parameters of the Banking 
Regulation Act, would fall within the scope of 
the provisions of the Usurious Loans Act, is 
an important one, which is likely to frequently 
arise with reference to every such bank and, 
therefore, required an authoritative decision 
by a Division Bench and that is how the 
matter has come up before us. 


10. Before proceeding to consider the matter 
on its merits, it would be convenient at this 
‘stage to deal with a preliminary objection 
raised by Mr. R. S. Venkatachari, the learned 
counsel for the respondents as regards the 
maintainability of this civil revision petition. 
He submitted that the suit in this. case laid 
‘on the promissory note for recovery of 
‘amounts not in excess of Rs. 3,000 would be 
cognizable by a ‘Court of Small Causes and 
that as the only question debated in the appeal 
related to the rate of interest payable, no ques- 
tion of law arose and, therefore, the appeal in 
A.S. No. 17 of 1979 was not competent 
under section 96 (4) of the Code of Civil Pro- 
‘cedure. ‘Reliance in this connection was also 


placéd in Joseph Thompson v. Nilathampi: 
In meeting this objection, the learn- . 


Nadar. ] 
ed counsel for the petitioner dréw our atten- 
tion to section 96 (4) of the Codé of Civil 





J. (1980) 2 M.L.J. 389. 
ML J—31 
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Procedure and stated that the question whe- 
ther nationalised banks, obliged to charge inte- 
rest at specified rates in accordance with the 
circulars and directives periodically issued by 
the Reserve Bank of India under the provi- 
sions of the Banking Regulation Act, can be 
taken out of the category of cases where the 
presumption regarding excessive nature of 
interest under the provisions of the Usurious 
Loans Act can be raised, is a question of law 
and that only that question was raised and 
dehated before the lower appellate Court and, 
therefore, the appeal did involve a question of 
law. Our attention in this connection has 
also been drawn to the decision in Pathumma 
v. Kuntalan Kutty*. 


11. At the outset, it has to be remembered 
that the civil revision petition itself has come 
up before us on a reference by a learned Judge, 
who felt that the importance of the question 
raised, is such that it deserved a decision by a 
Division Bench. Even apart from this, a: 
perusal of the memorandum of appeal filed 
before the Court below and the judgment 
therein discloses that the appeal was filed and 
argued on a question of law, viz., the applica- ' 
bility of the provisions of the Usurious Loans 
Act, to nationalised banks functioning under 
the provisions of the Banking Regulation Act 
and the scope and effect of section 3 and the 
provisos thereunder. Besides, this very ques- 
tion was argued at great length before this 
Court by the learned counsel for the respon- 
dents. No objection regarding the incompe- 
tency of the appeal on the score that it involv- : 
ed a question of fact, was ever attempted to ' 
be raised by the respondents in the Court, be- : 
low. We are, therefore, of the view that it | 
is too late to urge that no question of law arose ’ 
in the appeal before the Court below. We ' 
are satisfied that the appeal did raise a, ques- - 
tion of law and was rightly, on such a ques- 
tion of law, entertained under section 96 (4) 
of the Code of Civil Procedure. ' 


12. The decision in -Joseph Thompson v.- 
Nilathampi Nadar?, relied -on by the leamed. 
counsel for the respondents has no application 
whatever to the instant case. - In that- case, 
in answer to -a claim-for the recovery of æ 
sum of Rs. 758.42 P. at 12 per cent. per 


1. A.I.R: 1981 SC. 1683. 
2, (1980) 2 M.L.J. 389. 
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annum from 25th May, 1976 on the footing 
that this amount was recoverable in respect 
of payments made for 21 months as premium 
on the cessation of the conduct of the chit 
later, the principal defence raised was that 
the plaintiff had taken the chit and payment 
was also made to him on 18th November, 1976 
and a promissory note was also executed for 
the balance of the instalments payable in res- 
pect of the chit and, therefore, the amount was 
not recoverable. The learned District Mun- 
sif, Kuzhithurai, accepted the oral evidence in 
support of the defence and dismissed the suit. 
However, on appeal, the learned Subordinate 
Judge disbelieved the oral evidence on behalf 
of the defendants and accepted that of the 
plaintiff and found that both the defendants 
were liable for the suit amount and decreed 
the suit. On further revision under section 
415 of the Code of Civil Procedure, the ob- 
jection was raised that in view of section 96 
(4) of the Code of Civil Procedure, the appeal 
before the learned Subordinate Judge, Kuzhi- 
thurai, was incompetent and that it was also 
not open to the learned Subordinate Judge to 
go into the questions of fact. Dealing with 
this objection, the learned Judge first proceed- 
ed to consider the question whether the suit 
was of the nature cognizable by a Court of 
Small Causes and after finding that it was so, 
the learned Judge further held that in view 
of section 96 (4) of the Code of Civil Pro- 
cedure, the appellate Court had no jurisdic- 
tion to go into the evidence and other ques- 
tions of fact as in a regular first appeal. In 
that view, the order of the appellate Court was 
set aside. In the instant case, the question 
that had been raised and considered by the 
appellate Court, as stated earlier, is one of law 
relating to the impact of the provisions of the 
Usurious Loans Act on the advances made by 
nationalised banks to persons like the respon- 
dents. ‘The decision in Pathumma v. K aata- 
-lan Kutty", relied on by the learned counsel for 
the petitioner dealt with a question of an ob- 
jection to territorial jurisdiction under section 
21 of the Code of Civil Procedure and did not 
relate to section 96 (4) of the Code of Civil 
Procedure, as in this case. Therefore, that 
decision has no application to this case. We 


1. (1981) 3 S.C.C. 589: A.I.R. 1981 
S.C. 1683. 5:0 
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have, therefore, no hesitation in holding that 
the preliminary objection raised by the learned 
counsel for the respondents is without sub- 
stance and in overruling the same. 


13. We now proceed to a consideration of 
the meat of the matter on its merits. The 
only question which we are called upon to 
decide is, whether the charging of interest at. 
certain rates by a nationalised bank function- 
ing under the Banking Regulation Act, in 
accordance with the circulars and directives 
issued by the Reserve Bank of India periodi- 
cally, would fall within the scope of the provi- 
sions of the Usurious Loans Act. In attempt- 
ing to sustain the claim of the nationalised 
bank that the provisions of the Usurious 
Loans Act will not be applicable, the learned. 
counsel for the petitioner first submitted that 
there is an irreconcilable inconsistency between. 
the provisions of the Banking Regulation Act, 
1949 and the provisions of the Usurioys Loans 
Act and that the provisions of the Banking 
Regulation Act, being later in point of time, 
will prevail over the provisions of the Usuri- 
ous Loans Act. It was next submitted that 
even assuming that the provisions of the Usu- 
rious Loans Act would apply, yet, on proof 
of special circumstances which may even be 
traced to a statute justifying the rate of inte- 
rest, viz., the particular rate of interest charged 
being in accordance with the directions and 
circulars isswed by the Reserve Bank of India 
from time to time under the provisions of the 
Banking Regulation Act, the provisions of the 
Usurious Loans Act cannot be invoked. 


14. On the other hand, the learned counsel 
for the respondents submitted that section 2 
of the Banking Regulation Act, 1949, will not 
preclude the applicability of the provisions of 
the Usurious Loans Act and that the provi- 
sions of the Usurious Loans Act having been: 
enacted as a valid piece of beneficial legisla- 
tion to free agriculturists from the burden of 
indebtedness, will have to prevail over the pro-- 
visions of the Banking Regulation Act, 1949.. 
An attempt was made to say that the circulars 
and directives issued by the Reserve Bank of 
India acting under the provisions of the Bank-- 
ing Regulation Act, 1949, would be in the 
nature of executive Orders or instructions to- 
the concerned banks and cannot override the 
specific statutory provisions of the Usurious: 
Loans Act. The learned counsel, further. 


H 
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contended that in all cases where the borrower 
is an agriculturist and a high rate of interest 
is charged, the presumption that the transac- 
ticn is unfair is conclusive and that thereafter 
there is no question of the existence of any 
special circumstances, which would justify 
the charging of a high rate of interest, as other- 
wise, the very object of the, beneficial legisla- 
tion would be defeated. The construction to 
be adopted, according to the learned counsel 
for the respondents, must be a generous one 
consistent with the objects, of the legislation, 
and if so construed, no exemption as such can 
be carved out in favour of nationalised banks 
from the operation of the provisions of the 
Usurious Loans ‘Act. 


15. In reply to these contentions, the learn- 
ed counsel for the petitioner submitted that 
specific provision has been made in sections 2 
and 21 of the Banking Regulation Aot, 1949, 
to regulate the interest on advances made by 
the nationalised banks and to the extent to 
which the provision has been so made, no 
other provision could either apply or prevail 
and, therefore, the provisions of section 21 of 
the Banking Regulation Act alone relating to 
the regulation. of the rate of interest will 
govern, It was also further submitted that 
special circumstances may be facts which have 
to be pleaded or proved or even be regulations 
or instructions issued pursuant to a statute. 
In this context, the learned counsel for the 
petitioner contended, that the petitioner is a 
nationalised bank governed by the Banking 
Regulation Act and is empowered to charge 
interest on advances in accordance with the 
notifications issued by the Reserve Bank of 
India from time to time, a violation of which 
would ‘be visited with certain penalties. 'At- 
tention was also drawn to the circumstance that 
all debtors, who had availed themselves of 
similar credit facilities from such nationalised 
banks, were being charged the very same rates 
of interest and all other banks similarly 
placed like the petitioner were also obliged to 
charge the same rate of interest in accordance 
with the directions issued by the Reserve Bank 
of India from time to time. In addi- 
tion, it was also submitted that the provisions 
of the Usurious Loans Act did not contemplate 
2 nationalised bank or a banking company 
regulated by the Banking Regulation Act, 
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only as ordinary creditor, who has the freedom 
of charging different rates of interest for differ- 
ent types of debtors. Referring to the pro- 
visions of several state enactments dealing with 
debt relief, the learned counsel for the peti- 
tioner further submitted that in all these en- 
actments passed with the avowed object of 
affording relief to indebted agriculturists, 
nationalised banks and the debts due to them 
have not been in any manner touched upon 
and that also is an indication that nationalised 
banks were intended to be treated and actually 
treated on a footing different from the other 
creditors and that would also justify the ex- 
clusion of the nationalised banks from the pur- 
view of the provisions of the Usurious Loans. 
Act regarding the rate of interest charged om 
advances, 


16. Very wide in range as these arguments 
are, it is unnecessary to deal with all of them, 
if the limited scope of the reference is borne 
in mind. But in order to answer the question 
referred, it is necessary to notice the relevant 
provisions of the Usurious Loans Act. The 
Usurious Loans Act, 1918, conferred additional 
power on Courts to deal with cases of usuri- 
ous loans of money or kind. Section 2 con- 
tains the definition of the expressions used in 
the Act. Under section 3 (1), if the ‘Court 
has reason to believe that the interest is ex- 
cessive or that the transaction was as between 
the parties thereto substantially unfair, the 
Court may exercise all or any of the follow- 
ing powers, namely: (7) to re-open the trans- 
action, take an account between the parties, 
and relieve the debtor of all liability in respect 
of any excessive interest; (#) notwithstanding 
any agreement, purporting to close previous 
dealings and to create a new obligation, re- 
open any account already taken between them: 
and relieve the debtor of all liability in respect 
of any excessive interest, and if anything has 
been paid or allowed in account in respect of 
such liability, order the creditor to repay any 
sum which it considers to be repayable in res- 
pect thereof; and (iii) set aside either wholly 
or in part or revise or alter any security given 
or agreement made in respect of any Joan, and 
if the creditor has parted with the security, 
order him to indemnify the debtor in such 
manner and to such extent as it may deem fit; 
provided that: (i) in the exercise of these 
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powers, the Court. shall not re-open any agree- 
ment purporting to close previous dealings 
and to create a new obligation which has. been. 
éntered into by the parties or any persons from 
whom they claim at a date more than twelve. 
years from the date of. the transaction; and 
(ii) do anything which affects any decree of 
a Court. The explanation proceeded to set 
out the meaning of the expression “transaction” 
for purposes of section 3 (1) (i), when a suit 
was brought about on a series of transactions. 
Section 3 (2) (a) of the Usurious Loans Act, 
1918, set out the content of the : expression 
“excessive” as meaning “in excess of that 
which the Court deems to be reasonable hav- 


ing regard to the risk incurred as it appeared, - 


or must be taken to have appeared, to the cre- 
ditor at the date of the loan”. Section 3 (2) 
(b) of the Act laid down the circumstances to 
be taken into account by the Court in consi- 
dering the question whether the interest is 
“excessive” under this section. The Court 
shall, in this connection, take into account any 
amounts charged or paid, whether in money or 
in kind, for expenses, inquiries, fines, bonuses, 
premia, renewals ‘or any other charges, and if 
compound interest is charged, the periods at 
which it is calculated and the total advantage 
which may reasonably be taken to have been 
expected from the transaction. Section 3 (2) 
(c) of the Act sét out the circumstances to be 
taken into account in considéting the question 
of risk like the presence or absence of security 
and the value thereof, the financial condition 
of the debtor, the result óf any previous trans- 
actions of the debtor by way of loan so far as 
they were known or must be taken to have 
been known to the creditor. ‘Section 3 (2) 
(d) provided that in considering whether a 
transaction was substantially unfair, the Court 
shall take into account all circumstances mate- 
rially affecting the relations of the parties at 
the- time of the loan or tending to show that 
the ‘transaction was: unfair, including the ne- 
cessities -or stipposed: necessities of the debtor 
at the-time of the Ioan so far 4s the same were 
known,‘ of must: be taken: - to have béen known, 


to the creditor. ` The Explanation to section 3 - 


(2) (da) of the Act provided-that interest may 
im itself be sufficient -evidefice’ that a transac- 


tion’ was substanitially unfair. ~ Section 3 (3) 
declared’ the ‘applicability -of ‘section 3: to all- 


suits irrespective ‘of-the formi where the reco- 


very ofa loan or the enforcement of an agree- - 
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ment or security. in respect of a loan. or for 
redemption of. such security was substantially 
sought for. Under section 3 (4), the rights 
of a bona fide transferee for value without 
notice were saved. ‘Section 3 (5) affirmed 
the additional nature of the powers by stating 
that nothing in section 3 shall be construed as 
derogating from the existing’ power or juris- 
diction of any Court. ‘Section 4 declared the 
applicability of section 3 to proceedings in 
Insolvency. ' 


17. By Tamil Nadu Act, VIII of 1937, the 
provisions of the Usúrious Loans Act, 1918, 
were amended. In the statement of the 
objects and reasons for the amendment, (vide, 
Fort St. George Gazette, dated 24th Novem- 
ber, 1936, Part IV, page.360-361), it was 
mentioned that the powers conferred on ‘Courts 
have not been utilised with any degree of uni- 
formity and that it was, therefore, necessary to 
make it obligatory in Courts to exercise such 
powers. It was also further stated that the 
unfairness of a transaction should be presumed, 
if the rate of intérest charged is found to be 
excessive, . though this could be rebutted by 
proof of special circumstances justifying the. 
high rate of interest and that as regards agri- 
culturists, if compound. interest is charged on 
loans advanced to them, such interest. should 
be presumed to be excessive. In order to give 
effect to the above, by Tamil Nadu -Act VIII 
of 1937, amendments were made in section 3 
of the Usurious Loans Act, 1918. Under the 
amended section 3 (1) of the Usurious Loans 
Act, 1918, the Court was enabled to exercise 
one or more of the powers under section 3 (1), 
(i), (Ï) and (iÑ), if it had reason to believe 
that, the transaction was as between the par- 
ties thereto substantially unfair. . Te Expla- 
natton to section.3 (1) of the.Usurious Loans 
Act, 1918, was retained but renumbered as 
Explanation IJ and another. Explanation I was 
inserted according to.which if the interest- is- 
excessive, the Court shall.presume - that the 
transaction was substantially unfair, but that 
Such presumption may -be rebutted by proof’ 
of, special circumstances justifying the rate of 
interest. To clause (b) of sub-section -(2) of 
section 3 of the Usurious Loans Act, 1918, a 
proviso to the effect that in the case of.loans 
to agriculturists, the ‘Court shall. presume.-that 
the interest is excessive, if. compound ‘interest 
is charged, was added. The Explanation to 
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section 3 (2) (d) was omitted. On a con- 
sideration of the relevant provisions of the 
Usurious Loans Act, it is evident that there is 
no prohibition as such against the charging of 
compound interest. Indeed, no provision of 
law has been brought to our notice, which per 
se prohibits the charging of compound or even 
high rates of interest. But where such trans- 
actions are sought to be enforced through 
Courts of Law, the Courts have been charged 
with the duty of examining the transaction as 
a whole and ascertaining whether in a given 
case, the transaction is unfair or the rate of 
interest is usurious and if that is found to be 
so, to afford relief to the debtor concerned. 
This being the principal object of the Usurious 
Loans Act, we now proceed to consider the 
pon of the Banking Regulation Act, 
949. 


18. Section 2 of the Banking Regulation Act, 
1949, states that the provisions of that Act 
shall be in addition to, and not, save as here- 
inafter expressly provided, in derogation of the 
Companies Act (I of 1956), and any other 
law for the time being in force. Section 6 
of the Banking Regulation Act, which lays 
down the forms of business in which banking 
companies may engage themselves includes the 
lending or advancing of money either upon or 
without security. Section 21 (1) of the 
Banking Regulation Act, 1949, relates to 
the power of the Reserve Bank of India to 
control advances by banking companies. 
Under section 21 (1), where the Reserve Bank 
of India is satisfied that it is necessary or 
expedient in the public interest so to do, it 
may determine the policy in relation to 
advances to be followed by banking com- 
panies generally or by any banking company 
in particular and it is also laid down that 
when once a policy has been so determined, 
all banking companies or the banking com- 
pany concerned, as the case may be, shall be 
bound to follow the policy as so determined. 
Section 2) (2) (c) of the Act specifically 
adverts to the policy with reference to the 
rate of interest and states that the rate of inte- 
rest and other terms and conditions on which 
advances or other financial accommodation 
may be made or guarantees may be given, 
may be determined by the Reserve Bank of 
India. Section 21 (3) of the Act obliges 
every banking company. to comply with any 
directions given by the Reserve Bank of India 
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to it. under this section. Section 46 (4) of 
the Banking Regulation Act, 1949, provides 
for punishment for a contravention of any of 
the provisions of the Act or any default in 
complying with any requirement of this Act 
or of any order, rule or direction made or 
condition imposed thereunder. Section 47-A 
(1) (b) of the Act provides that if a con- 
travention or default of the nature referred to 
in sub-section (4). of section 46 is made by a 
banking company, then the Reserve Bank of 
India may impose on such banking company 
as referred to in section 46 (4), a penalty 
not exceeding two thousand rupees; and 
where such contravention or default is a con- 
tinuing one, a further penalty which may 
extend to one hundred rupees every day dur- 
ing the continuance of the contravention. A 
consideration of the aforesaid provisions of the 
Banking Regulation Act, 1949, clearly points 
out that a banking company, more particularly, 
a nationalised ‘bank like the petitioner, has 
really no free scope for carrying on the busi- 
ness of banking permitted under the provisions 
of the Banking Regulation Act in any manner 
it likes, but every activity is hedged in by and 
subjected to the control of the Reserve Bank 
of India and its orders or directives issued 
periodically, a contravention of which is also 
made punishable under the provisions of the 
Banking Regulation Act. It is, therefore, 
evident that if a banking company has to 
carry on the business of banking, it has to 
carry out the mandates and directions of the 
Reserve Bank of India issued by it periodi- 
cally, as enjoined by the statute. 


19. We may briefly pause to consider the 
contention of the learned counsel for the 
petitioner that there is an irreconcilable in- 
consistency between the provisions of the 
Banking Regulation Act, 1949, and those of 
the Usurious Loans Act. The avowed ob- 
ject of the Banking Regulation Act, 1949, is 
to consolidate and amend the law relating to 
banking and thereunder provision is made for 
the regulation and control by the Reserve 
Bank of India of the carrying on of the busi- 
ness of banking by banking companies includ- 
ing the rates of interest on advances by Banks. 
Any contravention on the part of the banks 
to charge interest at the rates-specifjed under 
section 21 (2) (e). is made punishable under 
section 46 (4) of the Banking Regulation ‘Act, 
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1949. The primary object of the Usurious 
Loans Act, is to confer a power on‘'Court to 
afford relief to a debtor, if the Court. has 
reason to believe that a particular transaction 
between the parties is substantially unfair. 
INO particular rate of interest, as reasonable 
interest or excessive interest, has been prescrib- 
ed in the Usurious Loans Act and the rea- 
sonableness or otherwise of the rate of inte- 
rest in any given case has to be decided and 
determined in the light of the statutory pro- 
visions contained therein. In other words, 
he provisions of the Usurious Loans ‘Act do 
Inot in any manner control or regulate the 
\charging of rates of interest, but are intended 
erely to afford relief from a claim for exces- 
sive interest in cases where the transaction is 
considered to be substantially unfair. It is 
obvious that the spheres of operation of these 
wo enactments are very different, in that one 
is concerned with the control and regulation 
of the business of banking including the rate 
of interest on advances to be made by the 
banking companies, while the other is intend- 
jed to secure relief from excessive claims for 
interest sought to be enforced through ‘Courts. 
‘On a consideration of the diverse scope of the 
{operation of the.provisions of these enactments, 
we are of the view that the provisions of the 
Banking Regulation Act, 1949, alone regulate 
ithe rate of interest on advances by nationalised 
banks and that there is no inconsistency be- 
tween its provisions and the provisions of the 
‘Usurious Loans Act. The contention of the 
Jearned counsel for the petitioner in this re- 
gard has, therefore, to be negatived. Equally, 
ithe contention, of the learned counsel for the 
respondents that the provisions of the Usurious 
Loans Act will prevail over the provisions of 
the Banking Regulation Act, 1949, has also to 
be rejected. 












20. In order to claim the benefits of the 
Usurious Loans Act, the borrower must esta- 
blish that the interest payable on the loan is 
excessive and that the transaction between 
the parties thereto is substantially unfair. No 
hard and fact rule can be laid down as regards 
the excessive nature of interest and each case 
has to be decided on its own. merits taking 
into account a variety of circumstances such 
as the security obtained by the creditor for 
the advance of the amount, the pecuniary posi- 
tion of the debtor,.the rate, of interest pre- 
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vailing at the time as well as the advantage 
the debtor would derive from the loan. 


21. In this case, the petitioner, no doubt, 
advanced certain amounts to the respondents, 
who, it is not disputed, are agriculturists and 
such amounts were repayable by them with 
compound interest. Under the proviso to 
section 3 (2) (b) of the Usurious Loans Act, 
referred to earlier, if.on an advance to an 
agriculturist, compound interest is charged, 
then, the Court shall presume that the interest - 
is excessive. This rule of presumption only 
obviates the need for the Court in the case 
of an agriculturist to go into the question of 
the excessive nature of the interest by a consi- 
deration of matters like these; whether the 
rate of interest is reasonable having regard to 
the risk or it also takes into account any 
amounts charged or paid, whether in money 
or in kind, for expenses, inquiries, fines, 
bonuses, premia, renewals or any other charges 
and also the rates at which and the periods 
at which the compound interest is calculated 
and also the total advantage which may be 
taken to have been expected from the transac- 
tiun. Therefore, all that the proviso to sec- 
tion 3 (2) (b) of the Usurious Loans ‘Act, 
states is that instead of the Court embarking 
upon an enquiry into these aspects in relation 
to an agriculturist, the matter is simplified by - 
raising a presumption that if compound inte- 
rest is charged: jn respect of a transaction be- 
tween a creditor and an agriculturist, then the 
presumption is that the interest is excessive. 
Under Explanation I to section 3 (1) of the 
Usurious Loans ‘Act, if the interest is exces- 
sive, then the Court shall presume that the 
transaction was substantially unfair. But this 
presumption is not absolute but a rebuttable 
one by proof of special circumstances which 
justified the rate of interest charged in a 
particular case. If the transaction is substan- 
tially unfair, only then and in that event, only, 
the Court is empowered to exercise one or 
more -of the powers enumerated under sec- 
tion 3 (1) (i) to (df) of the Usurious Loans 
Act. A conjoint reading of this integrated 
provision as a whole would establish that in 
the case of an advance to an .agriculturist deb- 
tor where compound rate of interest is charged, 
the rate of interest is presumed to be excessive, 
but if that is rebutted by proof of special cir- 
cumstances justifying the rate, then the transac- 
tion will not_be.a “substantially unfair’ one 
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despite the charging of excessive interest in 
order to enable the Court to proceed under 
section 3 (1) (i) to (iii) and afford relief. 
In this case, it is not in dispute that the peti- 
tioner had charged compound interest on the 
advances made to the respondents and the 
respondents being agriculturists, the charging 
of compound interest on the advances made by 
the petitioner would by itself give rise to the 
presumption that the interest is excessive and 
also that the transaction was substantially un- 
fair. But merely raising such a presumption 
would not make it a “substantially unfair” 
transaction in order to enable the Court to 
exercise the powers under section 3 (1) (i) 
to (ii) of the Usurious Loans Act. The 
Court must be also satisfied that in a case 
where such a presumption is raised with 
reference to agriculturists, no special circum- 
stances justifying the rate of interest charged 
existed. In this case, it is not disputed that 
the petitioner is a nationalised bank function- 
ing under the provisions of the Banking 
Regulation Act. It may be that the object of 
the Usurious Loans Act is to relieve agricul- 
tural indebtedness and to achieve that ob- 
ject certain benefits by way of reduction of 
interest have also been conferred upon them, 
‘but even while doing so, the provisions of the 
‘Act have taken care to exclude debts from the 
‘operation of the Act, namely, debts where in 
spite of the interest being excessive, it would 
not be an “unfair transaction” because of the 
special circumstances justifying the rate of inte- 
rest actually charged. In the present case, the 
relevant circulars which have been issued by 
the Reserve Bank of India have been produced 
by the petitioner and they are marked as 
Exhibits A-17 and A-18. These circulars 
‘do contain instructions issued by the Reserve 
Bank of India with reference to the charging 
of a particular rate of interest. This would 
be a special circumstance justifying the 
nationalised bank in charging the rate of 
interest it did, as otherwise, the petitioner- 
‘bank would have violated section 21 (c) read 
‘with section 21 (3) and the penalties provid- 
red for violation thereof under section 46 (4) 
‘of the Banking Regulation Act would stand 
‘attracted. In addition, it must be remember- 
‘ed that the provisions of the Usurious Loans 
Act were enacted at a time when ordinary 
money-lenders exploited the needy agricul- 
turists and imposed upon them enerous terms 
by way of compound , interest while making 
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available loans to them. But such a charge 
cannot be levelled against the nationalised. 
banking institutions which are really in the 
nature of representative institutions governed 
by rules and regulations which do not change 
from debtor fo debtor and which, if anything, 
are intended only to benefit the weaker sec- 
tions of the society. It is perhaps for this 
reason that even in other legislations giving 
relief to indebted agriculturists, debts in 
favour of nationalised banks have been totally 
exempted, as for instance, section 4 (k) (b) 
of Tamil Nadu Act IV of 1938, section 3 
(h) (B) of Tamil Nadu Act XXXVIII of 
1972, section 13 (g) (i) (A) of Tamil Nadu 
Act XXXI of 1976 and section 12 (h) (7) 
(A) of the Tamil Nadu Act XIII of 1980. 
Indeed, section 34 of the Code of ‘Civil Proce- 
dure enables a nationalised bank to recover 
a higher rate of interest in respect of com- 
mercial transactions. Having regard to these 
considerations, in our view, when a nationalis- 
ed bank controlled by the provisions of the 
Banking Regulation Act, 1949, lends money 
to a debtor charging interest at the rates pre- 
scribed by the Reserve Bank of India from 
time to time, it cannot be said that the charg- 
ing of such rates by such banks is per se exces- 
sive as to render such transactions “substantially 
unfair” so that the transactions can be ripped 
open by applying the provisions of the 
Usurious Loans Act and the rate of interest 
cut down accordingly. 


22. During the course of arguments, refe- 
rence was made to a number of decisions 
relating to the general interpretation of the 
provisions of the Usurious Loans Act as well 
as other related enactments. In our view, it 
is not necessary to refer to all of them except- 
ing the following which have a direct bearing 
on the question. In South Indian Bank 
Limited v. V. K. Chettiar and Brothers', a 
Division Bench had occasion to consider whe- 
ther the interest stipulated at the rate of 
11 per cent. per annum with quarterly rests 
was usurious. In that case also, the money 
had been lent by a banking institution, though 
the borrower was not an agriculturist debtor, 
but a firm of partners carrying on business. 
In considering the question whether the rate of 
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interest ‘is usurious, excessive or unreasonable, 
the Division Bench hold that there should be 
evidence before the ‘Court to prima facie esta- 
blish that the rate of interest is exorbitant or 
excessive and that no hard and fast rule can 
be laid down merely on the mathematics of 
the rate per cent. to hold that the rate of 
interest was excessive. In this case, as 
already pointed out, the circulars issued by the 
Reserve Bank of India to the effect that bank- 
ing institutions like the petitioner-nationalised 
bank should charge a particular rate of interest 
would be a special circumstance which obliges 
the petitioner to charge a rate of interest as 
it did on pain of the imposition of a penalty 
for the violation thereof. It is also neces- 
sary in this connection to notice that in the 
decision referred to above, it had been pointed 
out that the parties were informed of the 
increase in the rate of interest not because the 
bank wanted to make an unreasonable gain 
out of the transaction and make the debtors 
suffer loss, but the increase was attributed to 
an increase in the rate of interest by the 
Reserve Bank of India and that was a circum- 
stance which was of universal application, in 
the sense that it applied to all banks and bor- 
rowers in similar circumstances. This deci- 
sion, in our view, would point out that it is 
not as if that a nationalised bank is a free 
agent in the sense that it can stipulate for any 
particular rate of interest as it liked, but is 
compelled or obliged to adopt a particular 
rate of interest because of the directives or 
circulars issued periodically from the Reserve 
` Bank of India, which is the controlling bank 
with reference to the nationalised banking ins- 
titutions functioning under the Banking Regu- 
lation ‘Act, 1949. This, in our opinion, would 
be a special circumstance, which would justify 
the charging of the rate of interest, as has been 
done. ; 


33. In Mahadeviah and Sons v. State Bank 
of Mysore, this Court had to consider the 
question whether the rate of interest at 
11 per cent. per annum with half yearly 
rests was usurious. In that case also, 
the institution which had lent.the money 
was the State Bank of Mysore, though the 
borrower was not an agriculturist. It was 
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held that the provisions of the Usurious Loans. 
Act, provided that under certain ‘circumstances. 
and upon certain factors to be taken into ac- 
count, it would be open to the Court to come. 
to the conclusion whether the rate of interest. 
in a particular case is excessive or not, but 
each case would depend upon the facts of 
that case. The function of a Court under 
the provisions of the Usurious Loans. 
Act, as laid down earlier, was also referred. 
to and it was pointed out that the Court has. 
only a limited power of considering whether 
the interest contracted for between the parties. 
is, in the circumstances of a particular case, 
usurious or unconscionable or excessive or 
liable to be reduced. Applying this test im. 
that case and taking into account the further 
circumstance that the respondent herein: was a. 
bank subject to certain regulations and con- 
trol by the Reserve Bank of India and the 
charging of interest was in accordance with 
the directive of the Reserve Bank of India, 
it was held that the rate of 11 per cent. per 
annum with half yearly rests cannot be said’ 
to be prima facie excessive. This case also, 
no doubt, related to the case of a borrowing’ 
by a non-agriculturist debtor. But this would 
apply even to a case where the debtor is an 
agriculturist debtor since at best, the charging 
of compound interest in relation to a lending 
to such a debtor would give rise to a pre- 
sumption that the rate of interest is excessive. 
but that, as noticed earlier, is a rebuttable 
presumption upon proof of special circum- 
stances. It has also been pointed out that 
the regulation of rate of interest on advances 
to be made available by banking institutions 
functioning under the control of the Reserve’ 
Bank of India in accordance with the provi- 
sions of the Banking Regulation Act, would’ 
be a special circumstances justifying the charg- 
ing of a rate of interest in accordance with 
the directives and circulars periodically issued, 
as the nationalised bank have no freedom of 
charging their own rate of interest in respect 
of advances made to them. 


24. In State Bank of Travancore yv. George’, 
a question arose whether a stipulation by ar 
agriculturist debtor agreeing to pay compound 
interest could be presumed to be a substantially 
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-unfait transaction. ‘ In - holding: that , it 
would be so` inthe ~ absence ol circum- 
stances made out, to rebut the . presump- 
tion, the award of simple interest at 9 per 
cent. per annum upto a particular date and at 
-12 per cent. per annum thereafter as. fixed. by 
the Courts below, was uplield. -This. decision 
would also establish that merely because the 
borrower happens to be an agriculturist debtor 
who had agreed to pay compound interest on 
the advances made to him, the transaction does 
not ipso facto become unfair, if there are 
special circumstances warranting the charging 
of a higher. rate of interest. Again, in Union 
Bank of India v. Dhanekula Koteswara Rao’, 
the question that arose was, whether the bene- 


fits of the Usurious Loans Act, could be- 


availed of by an agriculturist debtor. In 
dealing with this question, it was held that 
though the Court shall presume that the inte- 
rest is excessive, if compound interest . is 
charged on loans given to agriculturists, yet, 
in that case, there was no proof of any special 
circumstance, justifying the rate of interest 
and, therefore, the compound interest charged 
at the rate of.11%4 per cent, per annum was 
held to be excessive. -This decision would 
also emphasise that. the presumption with 
reference to the excessive nature of interest 
from the- circumstance of the charging of com- 
pound interest in respect of a loan to an agri- 
culturist debtor is not an absolute one as con- 
tended for by the learned counsel for the res- 
pondents, but is a rebuttable one on proof of 
special circumstances justifying the charging 
of interest at a particular rate in a given 
case. : ; 


25. Jn Canara Bank, Palani v. Palaniswami 
Gounder and another?, this Court had to consi- 
der the question whether compound interest 
payable by an agriculturist debtor at 
334 per cent., per annum and 4 per cent. per 
annum above the rate of interest fixed by the 
Reserve Bank of India, subject to a minimum 
of 814 per cent. per annum and 9 per cent. 
per annum respectively, would be usurious or 
not. Before the learned Judge, the question 
of the presimption in favour of agriculturists 


1. (1979) 2 An.W.R. 165. 
. 2. S.A. No. 235 of 1978, dated 16th 
ə March, 1981. i 
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in respect of whose transaction compound. 
interest is charged being rebutted by the pre- 
sence of special circumstances justifying the: 
same, was not raised nor was considered. In- 
deed, on a consideration of the memo. of 
calculation filed in that case, the learned 
Judge concluded that the compound interest 
charged in that case was usurious. No doubt, 
it has also been stated by the learned Judge 
that the fact that interest has been charged at 
the direction of the Reserve Bank of India 
will not enable the bank to contend that the 
compound interest is not unreasonable. From 
a perusal of the judgment, it does not appear 
that any circular from the Reserve Bank of 
India directing the lending of amounts at 
particular rates of interest was produced or 
relied upon as proof of a special circumstance 
justifying the charging of higher rate of inte- 
rest, as in the present case. But if that deci- 
sion intended to lay down that even if such 
circulars had been produced, they would not 
constitute special circumstances within the 
meaning of Explanation I to section 3 (1) of 
the Usurious Loans Act, referred to earlier, 
we have nc hesitation in disagreeing with that 
view. As pointed out, earlier, the whole ob- 
ject of the Usurious Loans Act was only to 
save agriculturist debtors from the oppression 
of private money-lenders and nationalised 
banking institutions, as we have today, charg- 
ing rates of interest in accordance with the 
circulars issued by the Reserve Bank of India 
from time to time, were farthest from the con- 


templation of the makers of the Usurious 
Loans Act. 
26. A faint argument was raised by the 


learned counsel for the respondents that this 
would result in a certain category of debts be- 
ing taken out of the operation of the provi- 
sions of the Usurious Loans ‘Act and this may 
result in the infraction of the guarantee of 
equality. Debts borrowed from nationalised 
banks and other banking institutions, subject 
to the control of the Reserve Bank of India, 
would fall into a separate and distinct class, the 
classification bearing a nexus with the object 
of the Act. Under those circumstances, we 
are of the view that a nation&lised bank or a 
banking institution functioning under the pro- 
visions of the Banking Regulation Act and 
subject to the control of the Reserve Bank of 
India as the apex bank, has no free hand in 
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relation to the stipulation of interest on ad- 
vances made by it to debtors and is bound by 
ithe periodical circulars issued by the Reserve 
|Bank of India regulating the rate of interest 
jon lending and this could constitute a special 
Jcircumstance within the meaning of Explana- 
tion I to section 3 (1) of the Usurious Loans 
Act. In this case, as seen earlier, the peti- 
tioner had produced Exhibits A-17 and A-18 
which have not been in any manner disputed by 
the respondents and the circumstance that the 
(petitioner is obliged to charge rates of interest 
in accordance with those circulars, would justify 
the recovedy of the amounts as claimed by the 
(petitioner from the respondents without the 
application of the provisions of the Usurious 
Loans Act to the transaction in question. 





‘27. The result is, in modification of the 
‘decree of the ‘Courts below, there will be a 
‘decree as prayed for. The civil revision peti- 
tica is, therefore, allowed with costs. 

R.S. 


—— Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :-—V. Ramaswami 
gotiuvelan, FF. 


The Chief Engineer (High _ wavs 
and Rural Works), Madras - 5 and 
another .. Appellants* 


and R. Sen= 


2. 


A. Chengalvarayan Respondent. 


Constitution of India (1950) , Articles 311 (1) 
and 320(3)—Tamil Nadu Civil Services 
(Disciplinary Proceedings) Rutes (1955), 
rules 9 and 10 (b)— Disciplinary proceed 
Dis» 
missal ordered— Recommendations made 
by the Chief Engineer and the Public Service 
Commission used against delinquent — 
Delinquent kaving no knowledge— Non- 
service of ihe recommendations — Effect— Whee 
ther dismissal liable to be set aside—Enquiry 
against a delinguent—Procedure to be fola 
lowed, 


In a writ petition filed by the present 
respondent, holding that not furnishing 
to the delinquent of that portion of the 
report of the Tribunal for Discipli- 
nary Proceedings relating to the proposed 
punishment amounted to a denial of 
opportunity to the delinquent and viti- 
ated the order passed by the Chief En- 
gineer (the appointing authority) dis- 
missing him, the High Court gave liberty 
to Government to proceed with the 
matter from the issue.ofa notice to show 
cause against the proposed punishment 
after furnishing a copy of the recom- 
mendations of the ‘Tribunal. This 
was done and the explanation of the 
respondent was secured by the Chief 
Engineer. The Chief Engineer felt that 
the finding on the first charge against 
the delinquent by the Tribunal may 
require further consideration. He fore 
warded the recommendations of’ the 
Tribunal and his own remarks in rela- 
tion to the first charge to the Govern- 
mentunder rule 10(6) of the Tamil Nadu 
Civil Services (Disciplinary Proceed. 
ings) Rules for passing final orders. The 
Government noticed that the point 
ee pa Tag aaa ap gi 


*W.A. No. 183 of 1977 against W.P. No. 
6580 of 1973: 4th November, 1981. 


IN 


raised by the Chief Engineer had alə 
ready been considered by the Tribunal 
during the enquiry and its finding that 
the first charge was made out was nei- 
ther perverse nor unreasonable. Since 
the proposed prvnishment was one of dis= 
missal from service, as contemplated 
in rule 18 (1) (6) of the Tamil Nadu 
Public Service Commission Regulation 
the Government consulted the Commis-= 
sion. The latter found the charges 
established and that the delinquent 
deserved dismissal. Accepting the advice, 
the Government passed on 22nd Novem- 
ber, 1973,an order dismissing the delin- 
quent-respondent from service. There 
upon the respondent filed the present 
writ petition to quash the order of dis- 
missal, The petition was allowed by a 
Single Judge on the ground that the 
recommendations of the Chief Engineer 
and the Public Service Commission 
had not been communicated to the 
delinquent and he had not been asked 
as to what he had to say on them and 
hence the principles of natural justice 
had been violated. 


On appeal by the Government, 


Held: In relation to disciplinary mat. 
ters, a civil servant has both a constitu. 
tional guarantee anda right to the adhe» 
rence of the principles of natural jus- 
tice. Under Article 311 (1) of the Cons- 
titution of India, he could not be dis- 
missed or removed by an authority 
subordinate to that by which he was 
appointed. 

[Para. 2.4 


‘The Tamil Nadu Civil Services (Disci- 
plinary Proceedings Tribunal) Rules, 
1955, prescribes the procedure to be 
followed by the Tribynal in holding 
an enquiry against a delinquent officer. 

[Para . 2.] 


‘Ihe principles of natural justice do 
not require every, form of report or pa~ 
per to be furnished to the delinquent 
officer. Only if the report or recom. 
mendation contained any materia] 
against the delinquent officer and that 
was to be taken into account, the ree 
port or recommendation has to be sup- 
plied and his explanation called for. 
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The Chief Engineer’s Report was in 
favour of the officer and in not furnishing 
a copy of that report there was no vide 
lation of the principles of natural juse 
tice. [Para. 4] 


Under Article 320 (3) the State Public 
Service Commission shall be consule 
ted on all disciplinary matters affecting 
a person serving under the Government 
of a State in a civil capacity, including 
memorials or petitions relating to such 
matters, and it shall be the duty of the 
Public Service Commission tó advise 
on any matter so referred to them. The 


. proviso to clause (3) of Article 32u states 


that the Governor of a State as respects 
the services and posts in connection 
with the affairs of aState may make Regu- 
lations specifying the matters in which 
either generally, or in any particular 
class of cases or in any particular cir cumse 
tances, it shall not be necessary for the 
Public Service Commission to be con» 
sulted. Under Regulation 18 (6) among 
others where the Government proposes 
to pass an original order imposinga punia 
shment or dismissal from service of any 
State Government servant, it shall con» 
sult the Service Commission. The 
Commission’s recommendations or ad= 
vice has been held to be directory in 
nature. [Para. 7.] 


The reasonable opportunity contem- 
plated under Article 311 does not cover 
the furnishing of the advice of the Sera 
vice Commissicn to the  delinqvent 
officer for offering his remarks. The 
advice is only recommendatory in nature 
and no right could flow to the officer 
on the basis of such report. Further in 
the instant case the report had not dis= 
agreed with the findings of the Tribunal 
and could not be said to be against 
the delinquent. [Para. 7.] 


Cases referred to:— 


State of Gujarat v. R. G. Teredesai, (1969) 
2 S.C.J. 740 : (1970) 1 S.C.R. 251: A.LR. 
1969 S.C-1294 ; State of Makarashirav. B.A. 
Joski,(1969) 2 8.C.J. 779: (1969) 3S.C.R. 
917: A.I.R. 1969 S.C. 1302; U. P. Govern 
ment V. Sabir Hussain, (1975) 4 S.C.G. 
703: A.I.R. 1975 8.C. 2045; U.R. Bhatt v. 
Union of India, A.I.R. 1962 S. C. 1344; 
State of Uttar Pradeskv. Manbodhan La, 
Srivastava, 1958 S.C.J. 150 (1958 
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M.L.J. (Crl.) 85 : 1958 S.C.R. 533 : 
A.I.R. 1957 S.G. 919. <2 P= 

Appeal under clause 15 of the Letters 
Patent against the order of Koshal, j. 
dated15th July, 1976andmadein theéxer~ 
cise of the Special Original Jur isdic- 
tion of the High Court in Writ Petition 
No.6580 of 1973 presented under Arti- 
cle 226 of the Gonstitution of India to 
issue a writ of certiorari, calling for the 
records connected with G.O.Ms. No.1793, 
Public Works Department, dated 22nd 
November, 1973 and quash the same. 


The Government Pleader,for Appellants, 
P. Chidamjaram, for Respondent. 


The Judgment of the Court was de- 


livered by 


Ramaswami,7.—On certain allegations 


of corruption, disciplinary proceed- 
ings were initiated against the- resa 
pondent and the matter was re- 


ferred to the Tribunal for Disciplinary 
Proceedings for a detailed enquiry. 
The Tribunal framed four charges. All 
of them related to incidents of corrup~ 
tion. After a detailed enquiry, the 
Tribunal held that Charges 1, 4 and 4 
had been established and recommen- 
ded that the respondent might be dis 
missed from service. A show cause notice 
against the proposed punishment of 
dismissal was thereupon issued by the 
Chief Engineer (Highways) who was 
the appointing authority, enclosing a 
copy of the enquiry report and 
after considering the explanation 
submitted by the respondent, in his 
proceedings, dated 12th February, 1970, 
the Chief Engineer dismissed the res. 
pondent from service. Against the order 
of dismissal of the Chief Engineer, the 
respondent filed W.P.No.681 of 1970. 
Th main attack on the validity of the 
order at that stage was that only @ pora 
tion of the report of the Disciplinary Tri- 
bunal was sent to the respondent and 
thatthe portion relating to the recom- 
mendation of the ‘Tribunal on punish- 
ment was‘not sent to him. That writ 
petition was allowed by this Court on 
the ground that not furnishing that por. 
tion of the report of the Tribunal for 
Disciplinary Proceedings relating to 
the punishment amornted to a denial 
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of opportunityand following the deci- 
sion in State of Gujarat v. R.G. Teredesat,! 
the order of dismissal was held to be 
illegal. However, the Court gave lie 
berty to the Government to proceed. 
with the matter from the stage of issve 
of a notice to show cause against the 
proposed punishment after furnishing, 
to the respondent a copy of the recom- 
mendations of the Tribunal. When the 
Matter again went for fresh considera = 
tion, the Chief Engineer issued a fresh 
show cause notice communicating the 
recommendations of the Tribunal and 
obtained the respondent’s explanations. 
Since the Chief Engineer felt that the 
finding on charge I by the Tribunab 
for Disciplinary Proceedings required 
reconsideration, he forwarded the ex= 
planations of the respondent along. 
with the finding andrecommendations of 
the Tribunal to the Government under 
rule 10 (6) of the Tamil Nadu Civil 
Services (Lisciplinary Proceedings Tri- 
bunal) Rules, hereinafter referred to 
as the Rule, for passing final orders, 
after pointing out the discrepancy in 
relation to the first charge. The Govern e 
ment noticed that the same point that 
was raised by the Chief Engineer rela 
ting to charge I was also raised before,, 
and noticed by, the Tribunal during. 
the course of the enquiry, that after 
consideration cf the same, the Tribunal 
had come to the conclusion that charge: 
I was also proved and that the finding 
of the Tribunal could not be said to be 
perverse or  vnreasonable. Since 
the proposed punishment was one of 
dismissal fromservice, as contemplated in 
rule 18 (1) (6) of the Tamil Nadu Public 
Service Commission Regulations, the 
Government consvlted the Tamil Nadu 
Public Service Commission for its views 
in the matter. The Commission held 
that charges 2 and 3 had been esta blie 
shed and that for the proved charges of 
corruption, the delinquent deserved 
the punishment of dismissal from sere 
vice. Accordingly, the Commission 
had advised the Government that the 
delinquent may be dismissed from sere 
vice. Thereafter, accepting the advice 
of the Tamil Nadu Public Service Come 





1. (1969) 2 S.C.J. 740: (1970) 1 S.G.R. 251 
A.1.R, 1969 S.C. 1294, 
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Mission, the Government in G.O.Ms. 
No. 1793, Public Works Department, 
dated 22nd November, 1973, dismissed 
the respondent from service with effect 
from the date of that order. The respon- 
dent filed W.P. No.6580 of 1973 praying 
for the issue of a writ of certiorari to 
quash the Government order dismissing 
him from sérvice, That writ petition was 
allowed by the learned single Judge on 
the ground that the impugned order was 
passed “on the basis of the recommen = 
dations of the Public Service Commis- 
sion and of the Chief Engineer (both 
of which were made after the peti- 
tioner (respondent herein) had sent his 
reply to the last show cause 
notice), without those recommendations 
having been communicated to the peti- 
tioner (respondent herein) and with- 
‘out his having been asked as to what 
he had to say to them. “The procedure, 
according to the learned Judge contra- 
wened one of the principles of natural 
justice, namely, that nobody shall be 
condemned unheard. In the words of 
the learned Judge. 


“In taking into consideration the 
recommendations made by the Chief 
Engineer and the Public Service Com= 
mission, the Government used against 
the petitioner (responderit herein) 
‘material which he had no knowledge 
about and to which he was never 
‘asked to plead. He was -thus cons 
“demned unheard in relation to the 
material used against him. Such a course 
is not open to the Government.,..°? 
(Italics is ours). | 


In support of this view, the learned 
Judge also relied on the decision of the 
Supreme Court reported in State of Gujan 
vat v.-Toeredesai!, € 
the present writ appeal has been filed 
by the Government. 


2. In relation to disciplinary matters, 
a civil servant has both 4 constitutional 
geuctan tee and a right to the adherence 
bof the principles of natural jrstice. Uns 
der Article 311 (1) of the Constitution 


S.G. 


It is against this order,’ 


1. (1969) 2 §.C.J. 740: AIR. 1969. 
- 1294. : J as 


of India, he could not be dismissed 
or removed by an authority subordinate 
to that by which he was appointed. 
Under Article 311(2) as it stood at the 
relevant time, 


“No such person as aforesaid shall 
be dismissed or removed or reduced 
in rank except after an inquiry in 
which he has been informed of the 
charges against him and given 2 reas 
sona ple opportunity of being heard in 
respect of those charges and where 
it is proposed, after such inquiry, to 
impose on him any such penalty, 
until he has been given a reasonable 
opportunity of making representation 
on the penalty proposed, but only on 
the basis of the evidence adduced dur- 
ing such inquiry.” 


The Tamil Nadu Civil Services (Disci« 
plinary Proceedings Tribunal) Rules, 
1955, prescribes the procedure to be 
followed by the Tribunal in holding the 
enquiry against a delinquent officer. 
After the enquiry has been completed) 
under rule 9 of the rules the Tribunal 
shall ““send its findings and recommen- 
dations to the Government to gether 
with its opinion, in cases where acquittal 
is recommended, whether the officer 
concerned is fully exonerated or not 
for the purpose of subervle (2) of Fun- 
damental Rule 547, There is no diss 
pute in this case that the first part of 
Article 311 (2) relating to the enquiry 
held by the Tribunal and sending of 
thé reports of the Tribunal giving its 
findings and recommendations, has 
been followed. After the earlier writ 
petition was allowed, the petitioner was 
issued a notice to show cause against the 
proposed punishment of dismissal en- 
closing a report in full ofthe disciplinary 
Tribunal including its recommendations 
relating to punishment. The respon= 
dent-delinquent officer also had sub- 


- mitted his explanation or objections to 


the report of the Enquiry Officer and 
the proposed punishment. It is at this 
stage, the Chief Engineer felt that the 
finding of the Tribunal! relating to charge 
I required reconsideration. Rule 10 of 
the Rules prescribes the “procedure to be 
followed in regard to thé passing of 
final orders in casés enquired into by 
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the Tribunal. The relevant portion of 

clause (a) of Rule 10 of the Rules reads 

as follows 
‘“(a) In cases enquired into by the 
Tribunal, the Government shall be 
the authority competent to impose a 
penalty in cases relating to :— 


(i) Gazetted Officers, 


(ii) Non-Gazetted Officers whose cases 
are referred to the ‘Tribunal along 
with cases relating to Gazetted Officers 
because the cases are inter-connect= 
ed or because the officers are jointly 
involved; and 


(iii) NoneGazetted Officers who 
belong to djfferent departments but 
are jointly involved or whose cases are 
inter-connected.” 


— 
. 


3. ln cases where it is proposed to 
impose any of the major penalties, the 
Government shall arrive at provisional 
conclusions in regard to the penalty to 
be imposed and supply the person charg- 
ed with a copy of the report of the Tri- 
bunal and he shall be called upon to 
show cause within a resonable time, 
not ordinarily exceeding one month, 
against the particular penalty proposed 
to be inflicted. Clause (6) of rule 10. 
of the Rules sta tes :— 


“In cases relating to Non-Ga zetted 
Officers enquired into by the Tribunal 
excepting those referred to in rule 10 
£a) (ii) and (iii) above, the report of 
the Tribunal, along with the records, 
shall, on receipt by the Government, 
be transmitted to the Head of the 
Department concerned for pdassing 
final or ders, If the Head of the Depart. 
ment on consideration of such report 
agree with the Tribunal’s findings, the 
Head of the Department shall arrive 
at provisional conclusions in regard 
to the penalty to be imposed, supply 
the person charged with a copy of 
the report of the Tribunal and call 
upon such person to show cause within 
a reasonable «time, not ordinarily ex- 
ceeding-one month, against the parti- 
cular penalty proposed to be ine 
flicted. Any representation in this 
behalf submitted by the person charge 
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ed shall be duly taken into considera = 
tion before final orders are passed by 
the Head of the Department.” 


The proviso to clause (6) of rule 16 
of the Rule rea ds as under :— 


“ Provided that if, for sufficient rea- 
sons, the Head of the Department 
disagrees with the whole or any part 
of the Tribunals findings or recom- 
mendation he shall state his reasons 
for such disagreement and shall sub=- 
mit the case to the Government for 
passing final orders. Thereupon, the 
procedureindicated in clause (a) shalk 


apply.” 


It isin view of this provision that when. 
the Chief Engineer considered that the 
finding on charge I required récon- 
sideration, he forwarded the entire» 
records includingthe explanation of the 
delinquent officer to the Government for 
passing final orders. As already stated, 
the Government did not agree with the 
Chief Engineer for the reason that the: 
Tribunal had taken those matters which 
were pointed out by the Chief Engineer 
into consideration, while considering: 
the evidence and submitting the report 
and that the finding of the Tribunal 
could not be said to be perverse or un= 
reasonable. In these circumstances, 
the first question for consideration is 
whether the report of the Chief Engi- 
neer while forwarding the papers under 
der rule 10 (6) proviso, should have: 
been sent to the delinqvent officer and 
his explanation called for before the: 
Government passes final orders. In 
the decision relied on by the learned 
single Judge which was also pressed 
into service by the learned counsel for the: 
respondent in the appeal, the Supreme 
Court considered the question as to whe». 
ther, in a case where the Enquiry Offi- 
cer was not required to make any ree. 
commendation about , the punishment 
which was to be imposed on the delin». 
quen t.officer on the charges against him 
which had been found to have been. 
proved, but, in fact, recommended a 
particular penalty or punishment to be 
imposed, in the light of his findings or 
conclusions, that portion of the recom, 
mendation relating to penalty or punish » 
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ment also should be communicated to the 
delinquent officer and his explanation 
called for. The Supreme Court held 
that “such recommendation formed 
part of the record and constituted app- 
ropriate material for consideration of 
the Government’? and that, therefore, 
it should not be withheld from the delin- 
quent officer. 


The Supreme Court further observed: 


“The entire object of supplying a 
copy of the report of the Enquiry Offi- 
cer is to enable the delinquent offi- 
cer to satisfy the punishing authority 
that he is innocent of the charges 
framed against him and that even 
if the charges are held to have been 
proved the punishment proposed to 
be inflicted is unduly severe, if the 
Enquiry Officer has also made recom- 
mendations in the matter of punish- 
ment that is likely to affect the mind 
of the punishing authority even with 
regard to penalty or punishment 
to be imposed on such officer. The 
requirement cf a reasonable oppor- 
tunity, therefore, would not be satis 
fied unless the entire report of the 
Enquiry Officer including his views 
in the matter of punishmentare dis- 
closed to the delinquent servant.” 


It may be seen from this judgment that 
the decision related to the report of the 
Enquiry Officer, że., the report of the 
Tribunal for Disciplinary Proceedings, 
in this case. Whether the procedure is 
under rule 10(a) or rule 10(6) of theRules, 
theRules also contemplate the furnishing 
of a copy of the report of the Tribunal 
for Disciplinary Proceedings, while cal. 
ling upon the delinquent officer, to show 
cause against the particular penalty 
proposed to be inflicted. The second 
part of clause (2) of Article 311 of the 
Constitution refers to a reasonable 
opportunity being given to the delin- 
quent officer of making representations 
on the penalty proposed. It is with re. 
ference to this provision, the Supreme 
Court made the observations that the 
entire report of the Enquiry Officer in- 
cluding the views in the matter of punish- 
ment is to be disclosed to the delinquent 
officer. : a 


4. Mr. P. Chidambaram, the learned 
counsel for therespondent, contended that 
when the proviso to rule 10 (6) ıs in= 
voked by the Chief Engineer, his report 
or comment shall be deemed to be an 
enquiry report relating to the discipli- 
nary proceedings and that irrespective 
of whether his comments were in his 
favour or against him, the delinquent 
officer is entitled to be served with a 
copy of such report or comments in 
order to afford him an opportunity to 
give his explanation on the basis of such 
report. The Rules when they refer 
to a Copy of the report of the Tribunal 
to be supplied to the delinquent offi- 
cer when a show cause notice against the 
particular penalty proposed is to be 
issued, did not and could not include a 
report or comment of the Chief Engi- 
neer, when he forwarded the papers 
to the Government for final orders under 
rule 10 (6) proviso. The Chief Engineer 
was nota Tribunal for Disciplinary pro-. 
ceedings and the report of the Tribunal 
is entirely different from that of the 
Chief Engineer. The only considera -= 
tion in such circumstances, therefore, 
is whether any of the principles of na tu- 
ral justice have been violated in not 
sending a copy of the Chief Engineer’s 
report to the delinquent officer and cal- 
ling for an explanation from him. The 
principles of natural justice cannot be 
looked at in the abstract as simply 
requiring every form of report or paper 
to be furnished to the delinquent officer. 
It is only if the report or the recom- 
mendation contained any material aga- 
inst the delinquent officer and if that! 
is going to be taken into account by! 
the Governmert, then only the report or 
the recommendation has to be supplied 
and his explanation calledfor. In fact,) 
in the portion extracted from the judg-l. 
ment appealed against, we have alredy 
emphasised this aspect when the lear- 
ned Judge has used the words that ‘‘the 
Government used against the peti- 
tioner (respondent herein) material 
which he had no knowledge about and 
to which he was never asked to plead.’” 
The Chief Engineer’s report, if at all, 
was in favour of the delinquent officer 
and he had only requested the Govern- 
ment to reconsider. the finding of the 
Tribunal on .charge I,. on the ground 
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that: the Tribunal had not takes-into acu 
count certain aspects. In not forward- 
ing the copy of the Chief Engineer’s 
ireport in such circumstances, the Tri- 
bunal had not violated any of the prin- 
lciples of natural justice. i 






5. The decision reported in Stats of Mahan 
rashtra v. B.A. Joshil, cited by the learned 
counsèl for the respondent, arose out of 
a suit filed by a dismissed civil servant 
for a declaration that the order of dis- 
missa] passed by the Inspector General of 
Prisons, Saurashtra, was illegal and void 
on the ground that it contravened the 
provisions of Article 311 (2) of the Con- 
Scitution. After an enquiry into cer- 
tain charges, the Enquiry Officer made 
a report and on the basis of which the 
plaintiff was calléd upon to show cause 
why he should not be dismissed from 
service. ‘The notice stated  that-the 
charges framed againsthimand in parti- 


cular the charge of' having accepted ` 


illegal gratification have been establi- 
shed to the satisfaction of the Government 
and that therefore he was called upon to 
show cause why the punishment of 
dismissal from service should 
inflicted upon him. The plaintiff sub- 
mitted his explanation, but in spite of 
the same he was dismissed from service. 
One of the contentions of the plaintiffin 
the suit was that he was not furnished 
with a copy of the enquiry report and 
that, therefore, the order of dismissal 
was illegal. The Government con tend- 
ed that there was no duty to supply a 
copy of the report of the enquiry officer. 
‘While overruling this objection of the 
Government and upholding the deci- 
sion of the High Court on this point, 
the Supreme Court observed :— 


‘c Tt seems to us thatthe High Ccurt 
came to, a correct conclusion. The 
plaintiff was not aware whether the 
‘enquiry officer reported in his favour or- 
against him. If the report was in 
in his favour, in his representation to 
the Government he would have 
-utilised its reasoning to dissuade the 
Inspector -Géneral from coming ‘to a, 
T; ‘(1969) 2 S.C.J. 779: (1969) 3 5.- 
C.R. 917: /A.I.R. 1969 S.G. 1302. ve 
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contrary conclusion, and if the report. 


was against him he would have put 
such arguments or material as he 
could to dissuade the Inspector 
General from accepting the report of 
the Enqviry Officer. Moreover, as 
pointed out by the High Court, the 
- Inspector General of Prisons had the 
report before him and the tentative 
conclusions arrived at by the Enquiry 
Officer were bound to influence him, 
and in depriving the plaintiff of a copy 
of the report he was handicapped in 
not knowing what material was in~ 
iuencing the Inspector General of 
Prisons.” 


It was this passage which was relied on by 
the learned counsel for the respondent. 


‘We are unable to see any assistance from 


this passage in support of the submission 
of the learned counsel for the repondent 
that irrespective of the fact whether 
the report of the Chief Engineer was in 
his favour or against him, the respon~ 
dent was entitled to be supplied with a 
copy of the same and his objections 
or explanations called for. “As already 
stated, we are on. the question of 
observing the principles of natural justice 
at the stage when the. Chief. Engi- 
neer submitted his report and unless 
the report is considered to contain any 
material against the delinquent officer, 
there was no legal necessity for the Gow 


vernment to supply a copy of the same. 


and call for the respondent’s explanation. 


6. The decision in U.P. Government v. 
Sabir Hussain! was onë rendered under 
section 240 (3) of -the Government of 


India Act, 1935. “That ‘decision also’ 


related to the report of the Enquiry Off. 
cer and the need for- furnishing the entire 
report to the delinquent officer when 
calling for his explanation to show cause 
against the proposed punishment and, 


therefore, -it could not be of any assis=: 
tance on the point now in. issue. But we: 


may quote certain observations in that 
judgment which are useful for considering 
the point in issue inthis case. In paras 


graph 13 of the judgment, we find the 


following passage = ` 





1. (1975) 4°S.C.C. 703; AVLLR. 1975 


S.C. 2045.: 


4 


JI] CHIEF ENGINEER (HIGHWAYS & RURAL WORKS) J. CHENGALVARAYAN ( Ramaswami, F.) 257 


“What then is ‘reasonable oppor- 
tunity? within the contemplation of 
section 240 (3)? How is it distinguished 
from an opportunity wbich is not rea- 
sonable? The question has to be 
answered in the context of each case, 
keeping in view the object of this 
provision and the fundamental prin- 
ciple of natural justice subserved by 
it.’? 


Again in the same paragraph, we find 
the following observations :— 


“Thus the broad test of ‘reasonable 
‘opportunity’ is, whether in the given 
case, the show cause notice issued to 
the delinquent servant contained 
or was accompanied by so much in- 
formation as was necessary to enable 
him to clear himself of the guilt, if 
possible, even at that stage, or, in the 
alternative, to show that the penalty 
proposed was much too harsh and 
disproportionate to the nature of 
the charge established against him.” 


As we have stated earlier, the report of 
the Chief Engineer, if atall, was in favour 
jof the delinquent officer and no material 
jin it which was against the delinquent 
officer was relied on by the Government 
so as to invalidate the impugnéd order 
Jof Government and, therefore, the order 
jof the Government is not vitiated on 
this ground. -ii : 


7 The next question for consideration 
is whether the impugned order of the 
Government is vitiated by non«service of 
the recommendations of the Public Ser- 
vice Commission ‘and calling for an exe 
‘planation on thatreport from the delin. 
quent officer.. Under Article 320 (3) 
of the Constitution, thé State, Public 
„Service Commission. shall be consulted 
jon all disciplinary Matters affecting, a 


i - Commission to'advisẹ .on any 
{matter so referred -to them. The pro- 
qviso to clause (3) of Article 320 states 


° M.L.j.—33 





* consulted. 


that the Governor of a state as respects 
the services and posts in connection 


_with ‘thé affairs of a State may make Re- 


gulations specifying the matters in which 
either generally, or in any particular 
class of .case or in any particular cir- 


.cumstances, it shall not be necessary 


for a Public Service Commission to be 
In exercise of the powers 
under Articlé 320 and all other powers 
enabling, the Tamil Nadu Government 
have published the Tamil Nadu- Public 
Service Commission Regulations, 1954. 
Under Regulation 18 (6) among others 
where -the Government proposes to pass 
an. original order imposing a punish- 
ment of dismissal from service of any 
State Government servant it shall cons 
sult the Service Commission. The Com- 
Mission’s recommendations or advice 


had been held to be directory in nature 


in U.R., Bhatt v. Union of India}. The 


Supreme Court observed 


“In the State of Uttar Pradesh v. Man- 
bodhan Lal Srivasiava2, this Court held 
‘that Article 320 (3) (c) of the Constitu- 
` tion of India (which is substantially the 
same as section 266 of the Government 
of India Act) is not mandatory and 
that it does not confer any rights on 
the public servant, and the absence 
of consultation or any irregularity in 
consultation does not afford him a 
cause of action in a Court of law. It 
was also held that Article 311 of the ` 
Constitution is not controlled by Arti- 
cle 320. The content of the protection 
afforded to civil servants under section 
240, clause (3) of the Government 
of India Act was the same as afforded 
by Article 311 of the Constitution, 
to civil servants.” 


What is relevant to be noted here is 
that the Supreme Court had ca tegori= 
cally held that Article 311 of the Gonsti- 
tution is not controlled by Article 320. 
Therefore, the reasonable opportunity 
contemplated under Article 31! does not 
cover the furnishing of the advice of 
the Service Commission to the delin- 


le Sea ee ee et 
1. A.I.R. 1962 S.C. 1344. 

2. 1958 S.C.J. 150: (1958) M.L.J. 
(Crl.) 85: 1958 S.C.R. 533: A-I.R. 1957 
S.C. 912. 
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quent officer for offering his remarks on 
such advice or recommendation. 
fact, the stage at which the consulta = 
tion with the Public Service Commis= 
sion is provided itself shows that it is 
only of recommendatory nature and 
no right could flow to a delinquent off- 
cer on the basis of such report. Further, 
in this case factually the Public Service 
Commission has not disagreed with the 
Tribunal on charges 2 and 4. So far as 
the punishment is concerned, it had not 
proposed any higher punishment than 
that recommended by the Tribunal. 
In the circumstances, the report of the 
Commission also could not be stated to 
be against the delinquent officer. We 
are therefore unable to agree with the 
learned counsel for the respondent that 
on the ground of nonesupply of Com- 
mission’s report, the impugned order 
of dismissal is vitiated. No other point 
is urged in this appeal. 


8. The writ appeal is allowed. The 
order of the learned Judge is set aside 
and the writ petition is dismissed. The 
yule nist is discharged. 


There will be no order as to costs. 


R.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :-—V. Ratnam, J. 


Palaniappa Gounder Petitioner* 


Ue. 


Nallamuthu Gounder and others 
.. Respondents. 


Civil Procedure Code (V of 1908), Order 21, 
rule 90—Execution—U pset price — Applica- 
tion for reduction of —Oynission to issue notice 
to judgment-debtor — Irregularity in the pub- 
lication falling within the scope of Order 21, 
rule 90, Civil Procedure Code (V of 1908). 


On the question whether the reduction of the 
upset price earlier fixed without notice to the 
judgment-debtor would amount fo am irregula- 
rity relating to the publication and conduct of 
the sale which would fall within the scope of 
section 47 of the Civil Procedure Code, and 
would render the Court sale void; 


Held: After the introduction in 1972 of 
Order 21, rule 66 (d) (1) in the Civil Proce- 
dure Code by Tamil Nadu Amendment and 
the Amendment of rule 196 of the Civil Rules 
of Practice thereafter, it is not open to the 
Court to reduce the upset price already fixed’ 
without notice to the judgment-debtor. If the 
judgment-debtor shows that the property sold’ 
had not fetched a proper price he can apply 
to set aside the sale and succeed if he cam 
establish substantial injury arising out of the 
inadequacy of the price as a result of the 
material irregularity owing to the reductiow 
of the upset price without notice to him. 
[Para. 4.] 


In this case, the omission to issue a notice to 
the judgment-debtor in the application for the 
reduction of the upset price relates to one of 
the steps taken in the matter of publishing and 
conducting the sale and has therefore ta be 
placed on a par with an irregularity in the 
publication itself. In view of the pronounce: 
ment of the Full Bench in 4. P. V. Rajendran 
v. S$. A. Sundararajan, (1980) 93 L. W; 
47: (1980) 1 M.L.J. 198, an irregularity 
of this type would be clearly one which would’ 
*C.R.P. No. 2197 of 1978. a 

. 1st March, 1982°. 


® 







~ Yai within the scope of Order 21, rule 90, 

Civil Procedure Code. In the present case, 
the Couri-auction-sale was held on 3rd Janu- 
ary, 1974 and the petition in E.A. No. 610 of 
1974 in E.P. No. 40 of 1973 in O.S. 
No. 34 of 1970 in the lower Court, purport- 
ing to be under section 47, Civil Procedure 
Code, had been filed by the petitioner only on 
24th April, 1974, obviously more than 30 days 
after the date of sale and was clearly barred 
by time. [Para. 4.] 





Cases referred to:— 


Gnanabaranam Pillai v. Rathinam Pillai, 
(1972) 85 L.W. 64: A.I.R. 1972 Mad. 364; 
Esakki Dass v. Chelliah, 1974 T.L.N.J. 100; 
S. N. Shamsuddin v. M. K. Ponnayyan, 

3) 2 M.L.J. 30 (S.N.); Takhoseela 
bai, Subba Reddi y. Pujari Padmava- 
thamma, (1977) 2 S. C. J. 293: (1977) 2 
An, W.R. (S.C.) 51: (1977) 3 S.C.C. 337: 
(1977) 3 S.C.R. 692: A.I.R. 1977 S.C. 
1789; 4. P. V. Rajendran v. S. A. Sundara- 
rajan, (1980) 93 L.W. 47: (1980) 1 M.L.J. 
198: (1980) I.L.R. 2 Mad. 1: A.I.R. 1980 
Mad. 123; Krishnaswami Pillai v. The 
Kumbakonam City Union Bank Ltd., (1979) 
1M.L.J. 180; Ramalingam v. Sankara Iyer, 
A.I.R. 1964 Mad. 424; Dhirendranath Doraj 
and Sohal Chandrashaw v. Sudhir Chandra 
Gosh, (1965) 1 S.C.J. 219: (1965) 6 S.C. 
R. 1001: A.I.R. 1964 S.C. 1300; Nataraja 
v. Chandmull Amarchand, (1971) 1 M.L. 
474. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the District Judge of Coim- 
batore at Erode, dated 8th November, 1977 
and made in Civil Miscellaneous Appeat No. 
68 of 1977 (against the Order in E.A. No. 
610 of 1974 in E.P. No. 40 of 1973), on 
the file of the Subordinate Judge of Erode. 


S. Sivasubramaniam, for Petitioner. 


A. K. Kumaraswamy, for 1st Respondent. 
The Court made the following 
Oxper.—The judgment-debtor in O.S. No. 


. 34 of 1970, Sub-Court, Erode, is the petitioner 
in this civil revision petition, which is directed 


against the order of the Courts below, dismiss- . 
: ing an application filed by the petitioner here-, 
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in to declare the Court-auction-sale held on 
3rd January, 1974 as void. On 28th Novem- 
ber, 1970, one Perumal Gounder, the husband 
of the second respondent and father of res- 
pondent 3, herein, obtained a decree in O.S. 
No. 34 of 1970, against the petitioner for the 
recovery of a sum of Rs. 5,000 with interest 
at 674 per cent. per annum from 25th Nov- 
ember, 1967, till 28th November, 1970 and 
thereafter at 6 per cent. per annum till the 
date of realisation and costs. This decree 
was put inte execution in E.P. No. 40 of 
1973 in O.S. No. 34 of 1970 and the decree- 
holder prayed for the realisation of the amounts 
due under the decree by the sale of certain 
properties belonging to the petitioner. In the 
course of those proceedings the petitioner, 
though served with notice, did not appear but 
remained ex parte. In the sale proclamation, 
the value of the properties sought to be pro- 
ceeded against was given by the decree-holder 
as Rs. 3,000, while the Amin had valued it 
at Rs. 10,000 subject to an usufructuary mort- 
gage and since the petitioner had remained er 
parte, initially, the Court fixed the upset price 
at Rs. 10,000. Later, on an application filed 
by the decree-holder in E.A. No, 750 of 
1973 in E.P. No. 40 of 1973, the upset price 
originally fixed at Rs. 10,000 was reduced by 
order, dated 23rd October, 1973 to Rs. 7,500. 
It is now common ground that notice of this 
application was not given to the petitioner. 
Thereafter, the properties were sold on 3rd 
January, 1974 and purchased by the auction- 
purchaser Ist respondent herein for Rs. 7,505, 
Subject to the encumbrance referred to earlier. 
On 24th April, 1974, the petitioner fled E.A 
No. 610 of 1974 in E.P. No. 40 of 1973 in 
O.S. No. 34 of 1970, Sub-Coutt, Erode, pray- 
ing that the Court sale held on 3rd January, 
1974, should be declared void. According to 
the case of the petitioner, he became aware 
only on Sth February, 1974, about the sale of 
his properties in court-auction on 3rd January, 
1974 and the sale in favour of the 1st respor 

dent, herein is void and affected by irregulari- 
ties and fraud in the publication and conduct 
of the same. The properties sold, according 
to the petitioner, are first class nanja lands 
of the value of Rs. 10,000 per acre and that 
properties worth Rs, 35,000 had been sold only 
for Rs. 7,505 and the gross inadequacy of the 


price of the properties sold would indicate the 


. fraudulent -nature of the sale.- The petitioner 
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also complained of an omission to mention two 
wells in the sale proclamation which, accord- 
ing to him, constituted a material irregularity. 

No publication of the proposed sale by tom- 
tom was made in the village, according to the 
petitioner. The petitioner further stated that 
though originally the upset price was fixed at 
Rs. 10,000, subsequently, that had been re- 
duced to Rs. 7,500, without notice to the peti- 
toner and that such reduction in the upset 
price is a material alteration in the sale procla- 
mation. without notice to the petitioner and the 
same would bea material irregularity, which 
would vitiate the entire sale. The petitioner 
claimed that these irregularities would faH 
within the scope of section 47 of the Code of 
Civil Procedure and prayed that the sale held 
on 3rd January, 1974, should be declared void. 


2. This application was resisted by the decree- 
holder on the ground that the petitioner was 
fully aware of the ‘Court-auction-sale even 
before the date of sale. and that the sale was 
perfectly valid and binding on the petitioner. 
‘The proceedings and the sale had been pro- 
perly conducted as required by law, according 
to the decree-holder and there was no irregu- 
larity or fraud in the conduct of the sale as 
claimed by the petitioner and that the proper- 
-ties were only dry lands and they have been 
sold subject to a mortgage. The decree- 
holder ‘stated that though originally the upset 
_price was fixed at Rs. 10,000 subsequently, it 
was -reduced to Rs. 7,500 as there were no 
bidders and thereafter, the properties were 
‘sold for a very reasonable price: There were 
no wells in the lands, according to the decree- 
-holder,.and wide publicity about -the sale was 
given in the village. . The decree-holder also 
raised a Plea that the sale notice was served 
on the petitioner and that he had kept quiet 
“and. therefore, the petitioner would be estop- 
ped from challenging. the sale- of the proper- 
ties. . Even: after. the reduction of :the upset 
‘price, according” to the. decree-holder, the peti- 
tioner was given notice of the.. proclamation 
and even then the petitioner did not raise any 
objection and that therefore, there is no mate- 
“rial irregularity, which would vitiate the’ same. 
An objection: that the application is barred ‘by 
‘time ‘was also raised. The auction-purchaser 
Ist respondent ‘herein contended ‘that .the-sale 
| held on 3rd January, 1974, was not-void: nor 
_ was it affected by any material irregularity and 
“that the sale had been effected for a proper 
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price. Adequate pupin..) 

given in the village concerned anu n 
thereafter, the sale was held. 
according to the auction-purchaser, was fully 
aware of the proceedings relating to the réduc- 
tion of the upset price and that the application 
to declare the sale void was filed only with a 
view to protract the proceedings. In other 
respects, the auction-purchaser adopted the- 
counter-filed by the decree-holder. In an 
additional counter-filed by the auction-purcha- 
ser, he raised a plea that the application should 
have been filed under Order 21, rule 90 of the 
Code of Civil Procedure within 30 days from 
the date of the sale and merely by calling it 
as an application which would fall under sec- 
tion 47, Civil Procedure Code, the- petitioner 
cannot get over the bar of limitation. The 


The petitiOne:, __ 


petitioner filed a rejoinder statement loge 


effect that-since he did not receive any noiice 
in the application to reduce the upset price, 
the defect would amount to a material defect 
in the sale proclamation and therefore, the 


‘sale held on 3rd January, 1974, would be 


void. The petitioner also claimed that the 
failure to issue a notice in the petition to 
reduce the upset price is an irregularity 
and illegality and renders the sale void and 
therefore, the application would be in time. 


3. Before the Sub-Court, Erode, the peti- 
tioner marked Exhibit A-1, while the auction- 
purchaser filed Exhibits B-1 to B-3. On a 
consideration of the documentary evidence, 
the learned Subordinate Judge, Erode, found 
that the -Court sale held on 3rd January, 1974, 
is not vitiated by any fraud but would only 
be at ‘best vitiated by an- irregularity in the 


publication for the reduction of the upset price 


as no notice was given to the petitioners. It 
was also further found that such an irregularity 
would fall within the scope of the ‘publitation 
and conduct of the sale’ and as such, the peti- 
tion would fall under Order 21, rule 90, ‘Civil 
Procedure Code, and since the petitioner had 
filed the petition to set aside the sale beyond 
30:days from 3rd January, 1974, the application 
would be barred by limitation. In this view, 
the petition was dismissed. Aggrieved by 
this,-the petitioner preferred an appeal in 


“C:M:A. No. 68 of 1976, District ‘Court, 


Coimbatore East at. Erode. Before the learn- 
ed “District ‘Judge: ‘the only point urged. was 


_ that the „petitioner ‘was not served ‘with any 
“notice in the application for -reduction „of the 


+” 
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upset price and that the sale held without 
such notice to the petitioner was void. The 
learned District Judge was dis-inclined to 
accept this and ultimately found that even 
though no notice was served on the petitioner 
for the reduction of the upset price, yet, the 
sale held on 3rd January, 1974, cannot be 
set aside at the instance of the petitioner, as 
the remedy of the petitioner was only to file 
an application under Order 21, rule 90, Civil 
Procedure Code, within 30 days from the date 
of the sale and that such an application not 
having been so filed, the petitioner is not 
entitled to any relief. On this conclusion, the 
dismissed of the application by the ‘Court be- 
low was maintained and the appeal was dis- 
missed. It is the correctness of this order 
that is challenged in this civil revision peti- 
—— tiom. 


4, The main point urged by the learned 
counsel for the petitioner in this civil revision 
petition is that the reduction of the upset priœ 
earlier fixed without notice to the petitioner 
would amount to an irregularity, which would 
relate to the publication and conduct of the 
sale and which would fall within the scope of 
section 47 of the Code of Civil Procedure and 
therefore, the Court sale held on 3rd January, 
1974, shọuld declared void. Elaborating this, 
the learned counsel for the petitioner stated 
that the alteration of the upset price originally 
fixed in the sale proclamation without notice 
to the petitioner would result in the issue of 
a fresh proclamation consequent to the reduc- 
tion of the upset price without the knowledge 
of the petitioner and that amounts to the 
alteration of the proclamation already settled 
to the prejudice of the judgment-debtor and 
would thus constitute an irregularity within 
the meaning of section 47, Civil Procedure 
Code.. Reliance in this connection was placed 
by the learned counsel for the petiioner upon 
the decisions in Gnanabaranam Pillai v. Rathi- 
nam Pillai: Esakki Dass v. Chelliah and ano- 
ther? and $. N. Shamsuddin v. M. K. Ponnay- 
yar®, Jt was also further submitted by the 
learned counsel for the petitioner that the cir- 
cumstance that the petitioner remained er 
parte is not a ground which . would preclude 
the Court from considering whether the 


1. (1972) 85 L.W. 64: A.I.R. 1972 
Mad. 364. cee 
2. (1974) T.L.N.J. 100, `. 
3. (1973) 2 M.L.J. 30 (S.N.). 
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reduction of the upset price without notice 
is in order. Reliance was also placed by 
the learned counsel for the petitioner upon 
the decision of the Supreme Court reported in 
Tukkaseela Padda Subba Reddi v. Pujari 
Padmavathamma’. On the other hand the 
learned counsel for the respondent submitted 
that even on the footing that notice of the 
application for the reduction of the upset price 
should haye been given to the judgment- 
debtor and that there was a failure to do so, 
that would at best, even according to the 
learned counsel for the petitioner, constitute 
only an illegality or irregularity, which would 
vitiate the sale. Even in such a case, accord- 
ing to the learned counsel the proper remedy 
of the petitioner would only be an applica- 
tion under Order 21, rule 90 of the Code of 
Civil Procedure and not under section 47, 
Civil Procedure Code. The learned counsel 
for the respondent in this connection relied 
upon the decision of the Full Bench in 4. P. V. 
Rajendran v. S. A. Sundararajan and others’, 
in support of his contention that the irregu- 
larity complained of in the instant case could 
only be an irregularity in the publishing or 
the conduct of the sale within the meaning of 
Order 21, rule 90, Civil Procedure Code, and 
therefore section 47, Civil Procedure Code, 
cannot be invoked and consequently the appli- 
cation filed by the petitioner, not having been 
filed within 30 days from the date of the sale, 
would be out of time. The learned counsel 
for the respondent also relied upon the deci- 
sion in K. Krishnaswami Pillai v. The 
Kumbakonam City Union Bank Ltd. and 
others", to contend that the non-service of the 
notice in the application for the reduction of 
the upset price cannot be taken as a ground 
for setting aside the sale especially when the 
petitioner had remained ex parte, throughout 
till the date of sale. In the instant case, it is 
not in dispute that the petitioner was not 
served with notice in the application for the 
reduction of the upset price filed by the decree- 
holder in E.A. No. 750 of 1972. Prior to 





1. (1977) 2S.C.J. 293: (1977) 3 S. 
C.R. 692: (1977) 2 An.W.R. (S.C.) 51: 
A.I.R. 1977 S.C. 1789. 

2. (1980) 1 M.L.J. 198: (1980) I.L. 

2 Mad. 1: (1980) 93 L.W. 47: A.L 
1980 Mad. 123. 
3. (1979) 1 M.L.J. 180. 
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the introduction in 1972 of the Tamil Nadu 
amendment in Order 21, rule 66 (d) (1), 
Civil Procedure Code, the Court was under 
no obligation, under the statute, to fix the 
upset price and therefore, when the ‘Court 
proceeded to fix or modify the upset price 
originally fixed, such an act cannot be said 
to have been pursuant to any obligation im- 
posed upon the ‘Court under the terms of 
Order 21, rule 66, Civil Procedure Code. 
Therefore, with reference to the provisions 
of Order 21, rule 66, Civil Procedure Code, 
as they stood to prior to the amendment in 
1972, whenever the ‘Court either fixed the up- 
set price or altered it, it was under no obliga- 
tion to give notice to the judgment-debtor. 
After the introduction or Order 21, rule 66 (d) 
(i) in Civil Procedure Code by Tamil Nadu 
amendment. rule 196 of the Civil Rules of Prac- 
tice was also amended and thereafter, the 
Court was specifically empowered to fix the up- 
set price of the property, which the Courts have 
been doing even earlier, as well as the lots, if 
any, in which the property shall be sold. Inter- 
preting that rule in S. N. Shamsuddin v. M. K. 
Poyyamanř, Ismail, J., as he then was, held 
that once the upset price is so fixed and forms 
part of the sale proclamation and the sale pro- 
clamation has been settled after notices to the 
judgment-debtors, no material alteration in the 
said sale proclamation can be made subse- 
quently without notice to the judgment-debtor. 
It is therefore quite evident that after the in- 
troduction of Tamil Nadu amendment in 
{Order 21. rule 66 (d) (i) and the amendment 
\elffected in rule 196 of the ‘Civil Rules of 
Practice, it is not open to the Court to reduce 
the upset price already fixed without notice to 
the judgment-debtor. Even in such cases, it 
is not as if the aggrieved: person is without 
any remedy. Notwithstanding the reduction 
i the upset price without notice, if the judg- 
ment-debtor is able to establish that the pro- 
perty sold had not fetched a proper price, 
then he can make an application to set aside 
the sale and succeed therein, if he can esta- 
blish substantial injury arising out of the in- 
adequacy of the price as a result of the mate- 
tial irregularity owing to the reduction of the 
upset price without notice to him. Even 
according to the learned counsel for the peti- 
tioner, the reduction of the upset price without 





1. (1973) T.L.N.J. 398. 
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notice to the judgment-debtor would cons- 
titute a material irregularity but that it would 
justify the setting aside of the sale itself. 
Even if that be so, the question arises as to 
whether such an irregularity would be one 
which would fall under the provisions of 
Order 21, rule 90, Civil Procedure ‘Code or 
under section 47, Civil Procedure Code. It is 
in this connection that the learned counsel for 
the petitioner relied upon the decision in 
Gnanabaranam Pillai v. Rathinam Pillai’. 
Therein it has been pointed out that any irregu- 
larity or fraud in the settlement of proclama- 
tion which precedes its publication of conduct 
of the sale, is not affected by Order 21, 
rule 90, Civil Procedure Code. This conclu- 
sion was based on the earlier decision in Rarna- 
lingam v. Sankara Iyer?, But these decisions 
viz., Gnanabaranam Pillai v. Rathinam 


Pillai! and Ramalingam v. Sankara Iyer’, were 


considered by the Full Bench in 4. P. V. 
Rajendran v. S. A. Sundararajan and others. 
In that case, one of the grounds on which 
the Court sale was impugned was the im- 
proper reduction of the upset price for lot I. 
Even so, it was held by the Full Bench that 
the defect related to matters covered by the 
sale proclamation and which in turn would be 
covered by Order 21, rule 66 and Order 21, 
rule 90, Civil Procedure Code. In so hold- 
ing, the Full Bench stated that in view of the 
decision of the Supreme Court in Dhirendra- 
nath Doraj and Sohal Chandra Shaw v. Sudhir 
Chandra Ghosh‘, the earlier decision of this 
Court in Ramalingam Pillai v. Sankara Iyer 
(died) and others?: Nataraja v. Chandmull 
Amarchand® and Gnanabaranam Pillai v. 
Rathinam Pillai (relied on by the learned 
counsel for the petitioner), in so far as they 
held that a defect or an irregularity in the sale 
proclamation would not fall under Order 21, 
rule 90, Civil Procedure Code, as that irregu- 
larity precedes the stage of publication and 
the conduct of the sale, cannot be held to be 





1. (1972) 85 L.W. 64: A.I.R. 1972 
Mad. 364. 

2. A.I.R. 1964 Mad. 424. 
3. (1980) 1°‘M.L.'J. 198: (1980) 93 L. 
W. 47. e < ea 
4, (1965) 1 S.C.J. 219: (1965).6 S.C. 
R. 1001: A.I.R. 1964 S.C. 1300. : 

5. (1971) 1 M:L.J. 474. - 


TY} 


good law. In this case, the omission to 
issue a notice to the judgment-debtor in the 
application for the reduction of the upset price 
relates to one of the steps taken in the matter 
of publishing and conducting the sale and has 
therefore to be placed on a par with an irregu- 
larity in the publication itself. In view of the 
pronouncement of the Full Bench referred to 
above, an irregularity of the type as in the 
present case would be clearly one which would 
fall within the scope of Order 21, rule 90, 
Civil Procedure ‘Code. In the present case, 
the court-auction sale was held on 3rd Janu- 
ary, 1974, and the petition in E.A. No. 610 
of 1974 purporting to be under section 47, 
‘Civil Procedure Code, had been filed by the 
petitioner only on 24th ‘April, 1974 (and not 
on 6th February, 1974, as has been stated by 
the Courts below).. Obviously therefore, the 
application had not been presented within 30 
days from the date of the sale and the appli- 
cation filed was clearly out of time. The 


Courts below were quite justified in declining 


to entertain the application filed by the peti- 
tioner. Consequently, the civil revision peti- 
tion fails and is dismissed with costs. 


SJ. 





Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—R. Sengottuvelan, J. 


Rajeshwari Devi Petitioner* 
v. 
S. M. Rabi and others Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), as amended by 
Act (XXIII of 1973), section 2: (2)—Defini- 
tion of building—Lease of vacant site for run- 
ning automobile work-shop—W ooden poles in 
the middle to support asbestos roof and open 
on all sides—Whether constitutes a ‘building’ . 


On the question whether a vacant site with an 
asbestos roofed shed in the middle supported 
by wooden poles without any enclosure and: 
open on all sides is a “building” within the 
meaning of section 2 (2) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 


Held:, In deciding the question whether the 
premises is to be construed as a “building” or 
as not coming within the ambit of section 2 (2) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act, we will have to consider the 
nature of the premises, the purpose for which 
it was leased out and the intention of the 
parties at the time of granting the lease. ‘All 
these factors in this case-clearly point out what 
was leased out is a premises for the purposes 
of an automobile workshop, a non-residential 
purpose. Hence the petition-mentioned pre- 
mises falls within the purview of the definition 
of a ‘building’ occurring in section 2 (2) of 
the abovesaid Act. 


Cases referred to:— 


Thangakani Ammal v. 4. K. 4. Kaja Mohi- 
deen Sahib, (1978) 2 M.L.J. 377: 91 L.W. 
659; Ghanasingh Das v. Devi Prasad, (1966) 2 
S.C.J.- 749: (1966) 3 S.O.R. 875: A.I.R. 
1966 S.C. 1998; J. H. Irani v. T. $. P. 
L. P. Chidambaram Chettiar, (1952) 2 M. 
L.J. 221: 65 L.W. 713: A.I.R. 1953 Mad. 
650; Muhamadunni vy. Melapurakkal Unniri, 
(1949) 1 M.L.J. 452: 63 L.W. 1059: I.L. 
R. (1950) Mad. 152: A.I.R. 1949 Mad. 


of 1979, 
9th September, 1981, 
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765; R. Sundaram v. A. D. Peter, (1966) 
1 M.L.J. 343: 79 L.W. 92; Grant v. Langs- 
ton, L.R. (1900) A.C. 383; A. R. Salay 
Mohammad Sait v. Jafar Mohamed Saits 
Memorial Dispensary Charity, 1969 R.C.J. 
200. 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act, to 
revise the decree of the Sub-Court, Madurai, 
dated 19th April, 1979 in C.M.A. No. 188 
of 1978, R.C.O.P. No. 25 of 1978, dated 
Munsif Court, Madurai. 


B. Krishnamani and S. Balathandapani, for 
Petitioner. 


M. Sundaram, for Respondents. 
The Court delivered the following 


JUDGMENT. —An interesting question of law, 
viz., whether a vacant site with only an 
asbestos sheet roofed shed in the middle of the 
premises supported by wooden poles without 
any enclosure and open on all sides constitutes 
a building as defined under section 2 (2) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act, arises for determination in this 
civil revision petition. The civil revision peti- 
tioner is the landlord in respect of the pre- 
mises bearing door No. 116, T. P. K. Road, 
Ward No. 19, Madurai town, measuring an 
extent of 33ft. north-south and 148 ft. east- 
west barring an extent of 17 ft. north-south 
and 70 ft. east-west in the north western cor- 
ner was leased to the third party. Tt is the 
admitted case of the landlord as well as the 
tenant that what was leased out is the vacant 
site with only one asbestos sheet roofing in the 
middle supported by wooden poles without any 
enclosure with open sides. The agreed 
monthly rent is Rs. 400. The landlord filed 
R.C.O.P. No. 25 of 1978 on the file of the 
Court of the Rent Controller, Madurai, for 
eviction of the tenant on the ground that the 
tenant had committed wilful default in pay- 
ment of rent for the period of four months 
prior to the filing of the petition and also on 
the grounds that the tenant sub-let the pre- 
mises without the written consent of the land- 
lord to the respondents 2 to 5 in the Rent 
Control petition. ` 


2. The case of the tenant before the Rent 
Controller as stated in the counter statement 
is that only ʻa vacant site with asbestos roof 
‘resting on four poles was leased out to him 
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and that he had made several constructions 
valued at Rs. 1,14,000 with the consent of the 
landlord and he denied that he had committed 
wilful default in payment of rent. He also 
denied that the respondents 2 to 5 in the Rent 
‘Control Petition are the workers under him 
and they are falsely impleaded by the landlord 
with ulterior motive. The learned Rent Con- 
troller after a fullfledged enquiry came to the 
conclusion that the tenant had committed wil- 
ful default in payment of rent and had sub-let 
the premises and ordered the eviction of the 
tenant from the petition-mentioned premises. 
As against the order of the Rent Controller 
the tenant filed an appeal in C. M.A. No. 188 
of 1978 on the file of the Appellate 'Autho- 
rity and the Subordinate Judge, Madurai. 
Before the Appellate Authority, the tenant 
contended that what was leased out to him, 
viz., a vacant site with only one asbestos sheet 
roofing shed in the middle supported by wooden! 
poles without any enclosure with open site, 
cannot be said to be a building as defined 
under section 2 (2) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, and, 
therefore, the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act will 
not apply. The Appellate Authority treated 
this question as a preliminary issue and after 
going through the evidence and the authorities 
cited before him came to the conclusion that 
the demised premises cannot be said to be a 
building as defined under section 2 (2) of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act, and that the provisions of the said 
Act will not apply to the Jease in question. 
In view of his finding that what was leased out 
to the tenant is not a building, the learned 
Appellate Authority allowed the appeal of the 
tenant even without going into the question of 
wilful default and subletting. ‘As against the 
orders of the Appellate Authority, the landlord 
has filed the above civil revision. 


3. The only question for determination in this 
civil revision petition is whether the premises 
leased out is a building as defined under sec- 
tion 2 (2) of the ‘above said Act. Before 
adverting to the provisions of the above said 
Act certain facts may be usefully stated. In 
the rent control petition in R'C.O/P. No. 25 
of 1978 on the file of the Court of the Rent 
Controller, and the District Munsif, Madurai, 
in paragraph 3, it is stated that the property 
leased out is a building. In the counter 


mi 


statement filed by the tenant the allegation 
made in the petition that a building was leased 
out is not denied. On the other hand, in 
paragraph 3 of the counter-statement, it is 
stated that he became a tenant under the land- 
lord on ist September, 1971, in respect of 
the premises bearing door No. 116, T. P. K. 
Road, agreeing to pay a monthly rent of 
Rs. 400 is true. 
initial stand taken by both the parties in the 
case is that what was leased out is a premises 
and there is no plea that the same is not a 
building as defined under section 2 (2) of the 
above-said Act. Even prior to the Rent 
Control petition under revision, in the notice 
Exhibit 'A-1 issued by the landlord’s advocate 
on 26th November, 1973, to the tenant, it is 
specifically stated that the first respondent 
herein became a tenant in respect of the build- 
ing and premises in door No. 116, T. P. K. 
Road, belonging to the landlord. In the 
reply notice, Exhibit A-2, dated 30th Decem- 
ber, 1973, issued by the advocate for the 
tenant it is stated that the allegation that the 
first respondent herein became a tenant in 
respect of the premises hearing door No. 116, 
T. P. K. Road, agreeing to pay a monthly 
rent of Rs. 400 is true. In the reply notice, 
the tenant did not deny the statement made 
in the notice that what was leased out is a 
building. Before the premises was let out to 
the present tenant, the landlord seems ts have 
taken proceedings for eviction against the pre- 
vious tenant and obtained orders of eviction and 
took possession in pursuance of the orders of 
eviction. After taking possession the landlord 
sent a vacancy report to the Accommodation 
Controller stating that the non-residential shed 
and the appurtenant grounds at No. 116, 
T. P. K. Road, Madurai had been vacated. 
Exhibit A-18 is the letter of the landlord to 
the Accommodation Controller. The Accom- 
modation Controller informed the landlord 
that the premises is not required for Govern- 
ment purpose as per his letter No. L.Dis. 
25891|71-Z, dated 7th August, 1971, marked 
as Exhibit A-19. Thus it is seen, prior to the 
leasing of the premises it was treated as a 
building. by the landlord and the Accommoda- 
tion Controller as defined in the abovesaid 
Act. 
M Lj- 34 
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4, For the first time in the course of the: 
appeal in C.M.A. No. 188 of 1978 on the 
file of the Court of the appellate authority 
and the Principal Subordinate Judge, Madurai, 
the tenant raised the contention that the pre- 
mises leased out to him is not a building as 
defined under section 2 (2) of the above said 
Act. The case of the landlord is that this 
plea is made as an after-thought. But the 
appellate authority purporting to rely upon the 
cases cited before it, agreed with the conten- 
tion of the tenant and allowed the appeal. 
The appellate authority came to the conclu- 
sion that the provisions of the abovesaid Act 
are not applicable to the lease in question 
mainly relying upon the case reported iw 
Thangakani Ammal and others v. A. K. A. 
Kaja Mahideen Sahib and another’, where 
Nainar Sundaram, J., held that a property 
consisting of a wall with certain windows and. 
a door without a roofing is not a building as 
defined under the abovesaid Act. In that 
case, after taking the premises on lease the 
tenants made suitable alterations covering the 
structures with the roof and made the pro- 
perty fit for occupation for non-residential 
purposes, for which the tenants took the pro- 
perty on lease. It is also seen that at the 
time of lease the structures as they stood could 
not serve any useful purpose either residen- 
tial or non-residential. The learned Judge 
also observed that the Jandlord could not 
point out any material on record which would 
show that the structures as they stood at the 
time of lease were taken by the tenants to be 
utilised straightway for non-residential pur- 
poses. The learned Judge also observed that 
the intention of the parties could never be that 
the demised structure was a building within 
the meaning of the abovesaid Act. We have 
to consider whether the principle laid down 
in the above case can be applied to the facts 
of this case. Nainar Sundaram, J.. in the 
course of the judgment in the case cited above . 
observed as follows :— 


“In my opinion, one cannot avoid taking 
note of the way of modern living. Days 
have come when entertainment in open air 
theatres is conceived and given. It will 
not bea surprise if man finds a com- 





Be 
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- fortable and bealthly living in open air 
Structures of exemplary architecture and 
utility without roofing, which could be put 
to use and for very many purposes of utility, 
both residential and non-residential. Hence 
to tie down the definition of ‘building’ to 
only structures having roofings may not be 
ån consonance with modern notions of liv- 
ang and carrying on trade. That was why 
the Supreme Court in Ghanasingh Das v. 

. Debi Prasad', was prepared to consider a 

_jarge stadium or an open air swimming 
pool, which are designed for a useful pur- 
poses asa ‘building’ of course within the 
meaning of section 9 of tha U.P. Zami- 

-dari Abolition and Land Reforms Act. 


‘The real test would be how one party intend- 
ed to give and how the other party intended 
to take the structures. If the structures as 
they stood are demised, though not without 
“a roofing were so demised to serve a useful 
‘purpose, residential or non-residential, as 
‘they stood, they may come within the mean- 
Sng of ‘building’ under the Act. If the 
‘structures as they stood and demised are 
capable of occupation as falling within the 
residential class or within the class connected. 
with commercial industry in some way on 
“other, they may come within the definition 
of ‘building’. If however, the structures 
“which could not fit within the conventional: 
‘meaning of a building were demised and 
they could not be occupied or utilised for 
‘residential or non-residential purposes as 
they stood and were demised, they cannot 
come within the definition of building under 
“the Act. Hence, not only the nature of struc- 
tures, but also the manner and the purpose 
‘for which they were let out and the user for 
‘which they were let out as they stood and 
«demised will be deciding factors depending 
upon the facts in each case.” 


Af we apply the tests laid down to the facts 
„of the case it is seen—(1) that both parties at 
‘the time of lease intended the lease to be one 
‘for a non-residential purpose for the purpose 
of locating an automobile workshop; (2) that 
the premises had a roofing and was capable of 
being adopted for non-residential purposes 
‘such as a workshop; (3) that the premises 
“was actually put to use by the tenant for locat- 


1. (1966) 2 S.C.J. 749: (1966) 3 S.C. 
Ri 875: A.T.R. 1966 S.C. 1998. 
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ing an automobile workshop; (4) that the 
pleadings in the rent control petition and the 
counter-statement clearly show that the parties 
intended the transaction as the lease of premises 
for non-residential purposes. 


5, All these circumstances viewed in the 
light of the principles laid down in the above 
decision, clearly indicate that the lease of the 
petition mentioned premises is a lease of a 
‘building’. The appellate authority without 
fully comprehending the principles laid down 
in the above decision, and by taking. merely 
the conclusion arrived at on the facts of the 
said case had come to a different conclusion. 
On the facts in that case, it is seen that only a 
site enclosed by walls and without roof which 
would not be straightway used for any pur- 
poses was leased out, and the tenant had to 
make the property fit for occupation. But 
the facts in this case are entirely different and 
on the facts the only conclusion that can be 
arrived is, it is a lease of a building for non- 
residential purpose. 


6. In the case reported in J. H. Irani and 
others v. T. S. P. L. P. Chidambaram 
Chettiar and others, a Division Bench of this 
Court came to the conclusion that the lease 
of a vacant site with small sheds at one of 
the premises on which the tenant subsequently 
put up a cinema theatre is a lease of a build- 
ing coming within the definition of ‘building’ 
occurring in Madras Act XV of 1946, In the 
course of the judgment the following observa- 
tions of the Division Bench made in the case 
reported in Muhamadunni v. Melapurakkal 
Unniri?, is quoted. with approval :— 


“Having regard to the wide connotation 
that was given to the word ‘building’, the“ 
purpose for which the Madras Buildings 
(Lease and Rent Control) Act was enacted, 
the nature of the structures in the suit pre- 
mises and the manner in which the entire 
premises were being let out and used for a 
number of years, at any rate, from 1914, 
and the purpose for which the building was 
taken on rent by the lessee from time to 
time leave no doubt in my mind that the 


1. (1953) 2M.L.J. 221: 65 L.W. 713: 
A.I.R. 1953 Mad. 650. be 
2. (1949) 1 M.L.J. 452:63 L.W. 1059: 
I.L.R. (1949) Mad: 152: A. I. R. 1949 
Mud. 765. poe 
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. Suit premises come within the meaning of 
the word ‘building’ under the Madras Build- 
ings (Lease and Rent Control) Act, 1946”. 


7. ‘In order to appreciate in the proper pers- 
pective the above principle it is necessary to 
examine the definition of a ‘building’ occurring 
in section 2 (2) of the above said Act, which 
is as follows :— 


“2 (2) ‘building’ means any building or 
hut or part of a building or hut, let or to be 
let separately for residential or non-residen- 
tial purposes and includes— 


{a) the garden, grounds and out-houses, if 
any appurtenant to such building hut or 
part of such building or hut and let or to 
. let along with such building or hut; 


(b) any furniture supplied by the landlord 
for use in such building or hut or part of a 
building or hut, but does not include a room 
in a hotel or boarding house.” 


‘This definition is not very helpful in arriving 
at the meaning of the word ‘building’ as it 
states that a building means any building. But, 
what is a building? If we take the derivative 
meaning of the word ‘building’, it means that 
which is built. It may be a well, it may be 
a structure not fit for human habitation; it 
may be anything and not necessarily a house. 
The Legislature could not have intended to 
use the word in its derivative sense as it is 
clear from the object of the ‘Act, which was 
to prevent unreasonable eviction of- tenants 
from residential and non-residential buildings 
and to control the rents. The inclusion of 
a hut in the definition and the other indica- 
tions in sub-clauses (a) and (b) point to the 
fact that the word is used to denote a structure 
of the nature of a house intended for human 
habitation or for using it for non-residential 
purposes such as carrying on a business. 
Hence if we take the definition of the build- 
ing along with the purpose of the ‘Act, it 
includes not only a building but even a part 
of it. A building consists of not only the 
Superstructure but also the site on which the 
Superstrucure stands and in which the founda- 
tion of the superstructure is erected. A mere 
superstructure dissociated from the site on 
which it stands cannot be considered to be a 
“building’. 
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8. In the present case what was leased out 
was not a mere vacant land but a premises 
consisting of a vacant site and a shed stand- 
ing on four poles which the tenant intended to 
make use of as his automchile workshop. In 
the case reported in R. Sundaram v. A. D. 
Peter’, Natesan, J., while referring to the 
definition of a ‘building’ which includes a hut 
also, observed as follows :— 


“if the shed can be deemed to be a building 
under the Act, the terrace would certain- 
ly be the place or position occupied by 
the shed, and will be covered by the word 
‘site’ used in the section. At any rate, it 
is an area upon which the building stands. 
The conception of building has changed in 
the past few decades. We have now pre- 
mises built in flats one over the other, where 
the flats are not merely enjoyed separately 
but acquired, conveyed and owned sepa- 
rately.” 


The following observation of the Earl of 
Halsbury, Lord ‘Chancellor in the case report- 
ed in Grant v. Langston?, also throws light on 
the question— 


“A hundred years ago there was not much 
difficulty in saying what was a ‘house’ but 
builders and architects have so altered the 
construction of houses and the habits of 
people have so altered in relation to them, 
that the word ‘house’ has acquired an artifi- 
cial meaning, and the word is not the expres- 
sion of a simple idea; but to ascertain its 
meaning one must understand the subject- 
matter with respect to which it is used in 
order to arrive at the sense in which it is 
employed in a statute.” 


If we apply the above principle to the defini- 
tion of a ‘building’ under the abovesaid Act, 
any premises which the parties intended to be 
used for residential or non-residential pur- 
poses may be construed as a ‘building’. In 
the case reported in 4. R. Salary Mohamed 
Sait and others v. Jaffar Mohamed Saits 
Memorial Dispensary Charity and others®, the 
Supreme Court observed as follows :— 


1. (1966) 1 M.L.J. 343: 79 L.W. 92. 
2. L.R. (1900) A.C. 383 at 390. 
3. .(1969) R.C.J. 200. 
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“Tn order to determine whether the lease is 
of a vacant Jand or of a building within the 
meaning of the Act of 1960 we must take 
into account both the form and the subs- 
tance of the transaction.” 


My attention is also drawn to an unreported 
judgment of Kailsam, J., in Messrs, M. L. 
Automobiles v. D. Thirumalai Reddy*, where 
the learned Judge observed as follows :— 


“The landlord who is the respondent therein 
applied for possession of the building unden 
section 10 (3) (a) (ii) of the Madras 
Buildings (Lease and Rent Control) Act, 
1960. It has now been found that the land- 
lord owned the superstructure of the pre- 
mises No. 57, General Patters Road. He 
is carrying on business in welding and tinker- 
ing and he applied for possession of the pre- 
mises in question for the purpose of having 
his office store. The contention urged is 
that the premises No. 57, General Patters 
Road consists only of four poles and a zinc 
sheet roofing and cannot be treated as a 
building and that the premises in the occupa- 
tion of the tenant is required for his business. 
T am unable to accept either of the conten- 
tions. According to the definition of 
‘building’ in section 2 (2) ‘building’ in sec- 
tion 2 (2) means any building or hut or 
part of a building or hut, IK or to be let 
separately for residential or non-residential 
purposes. Even if according to the peti- 
tioner the building was standing on the four 
poles with zinc sheet roofing, it will come 
under the definition of building, though the 
building is not: owned by him completely 
but only the superstructure belongs to him. 
Therefore, he owns a building.” 


The learned Judge is clearly of the view that 
a roofing resting on four poles will come with- 
in the definition of ‘building’ under section 2 
(2) of the abovesaid ‘Act. 


9. My attention is also drawn by the learned 
advocate for the respondents herein to 
Exhibit B-3, issued by the son of the landlord 
on 28th February, 1974, which is as follows :— 


“Received a cheque No. AT|13-186423, 
dated 27th February, 1974, for Rs. 400 to- 


1. C.R.P. No. 214 of 1971, dated Ist 
November, 1971. 
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wards the rent for the site at T. P. K. 
Road.” 


The learned advocate for the respondents here- 
in argued that as per Exhibit B-3, even the 
landlord construed the premises only as a site, 
The word ‘site’ mentioned in Exhibit B-3 can 
only be said to be used in a loose sense and it 
will have to be noted that the term ‘vacant 
site’ is not used. The recital in Exhibit B-3 
cannot outweigh the pleading in the rent con- 
trol petition, the admission in the counter 
statement, the vacancy report submitted by the 
landlord to the Accommodation Controller evi- 
denced by Exhibit A-18 and the other circum- 
stances of the case set out above which clearly 
go to show that both the landlord and the 
tenant intended only a lease of a premises fon 
the purposes of an automobile workshop. 
Hence the argument of the learned counsel for 
the respondents based on Exhibit B-3 will 
have to be rejected. In considering (sic) the 
question whether the premises is to be con- | 
strued as a ‘building’ or not coming within the 
ambit of section 2 (2) of the abovesaid Act we 
will have to consider the nature of the pre- 
mises, the purpose for which it was leased out 
and the intention of the parties at the time of 
granting of lease. AJl these factors in the 
case clearly point out that what was leased out 
is a premises for the purposes of an auto- 
mobile workshop, a non-residential purpose. 
Hence the petition mentioned premises falis 
within the definition of a ‘building’ occurring 
in section 2 (2) of the abovesaid Act. The 
view taken by the Appellate Authority that it 
is not a ‘building’ as defined under section 2 
(2) of the abovesaid Act cannot be upheld 
and the order of the Appellate Authority will 
have to be set aside. Inasmuch as the 
Appellate Authority had not dealt with the 
questions whether tle tenant had committed 
wilful default in payment of rent, and whether 
the premises in needed by the landlord for his 
own use the matter will have to be remanded 
bac!: to the Appellate Authority for fresh dis- 
posal according to law after considering the 
case of beth the parties on these two aspects. 


10. In the result the civil revision petition is 
allowed and the matter is remanded back to 
the Appellate Authority for fresh disposal in 
the light of the observations made above. 
There will be no order as to costs. 


R.S. Petition allowed . 
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iN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 


Present:—G. Ramanujam and G. Mahes- 
waran, JJ. , 


‘The Pondicherry State Weavers Co-ope- 
rative Society, Limited, Industrial Estate, 
“Thattanchavadi, Pondicherry 

Appellant* 


D. 


“The Regional Director of Employees’ 
State Insurance Corporation, Madras 
Respondent, 


Employees’ State Insurance Act (XXXIV of 
1948) — Pondicherry Co-operative Societies 
Act, 1972, section 38—Registered Co-operative 
Society of weavers—Society engaged in manu- 
facture of clothes — Workers shareholders of 
the society — Workers if “employees” of the 
Society—Provisions of the Employees’ State 
Insurance Act, if applicable. 


On the question whether the fact that the 
‘workers working in a factory owned by a Co- 
«operative Society happen to be the shareholders 
of the registered co-operative society will take 
them out of the coverage of the Employees’ 
‘State Insurance Act, 


Held: It is well-established that a ‘Co-ope- 
galiye Society, on registration becomes a body 
‘corporate with a perpetual succession and it 
äs legally independent of its members who 
„constitute the Society. This is made clear by 
section 38 of the - Pondicherry Co-operative 
Societies Act, 1972. Once the Society is 
‘independent of its members and has a separate 
legal existence apart from its members there 
‘is no bar for the Society employing its mem- 
“bers and there being a contract of employment 
“between the Society and its members, -then the 
“members sa employed should be taken to have 
-two independent capacities—one as a member 
‘of’ the Society, and ‘the other as an employee 
of the’ Society. There is“no merger of the 
said two positions or capacities. One’s posi- 
tion as a shareholder is different from 
‘one’s position as an employee of the Society. 

[Para. 11.] 


AAO, No.- 19 of 1981. 
aad © + 9° * Ist April, 1982. 
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Having regard to the legal position enumer- 
ated in the reputed decisions, it is clear that 
a shareholder of a Co-operative Society regis- 
tered under the Pondicherry Co-operative 
Societies Act, 1972, can also be its employee 
if a contract of employment is established. 
The fact that an employee happens to be a 
shareholder of a Co-operative Society does not 
disable him from being nevertheless an 
employee. In this case that there was an 
employment of persons who were shareholders 
of the Co-operative Society is clear from the 
registers of the Society wherein the amounts 
paid to the employees as wages have been 
debited against the company and the emplo- 
yees’ names also find or place in the atten- 
dance register; therefore can it be said thati 
merely because the employees were members 
holding shares in the Co-operative Society 
they cease to be its employees? It cannot be 
said that they are not entitled to be covered 
by the Employees’ State Insurance ‘Act. 


[Para. 11.] 


Bal 


Cases referred to:— 


Commissioner of Income-tax v. R. M. 
Chidambaram Pillai, (1977) 1 1.T.J. 261: 
(1977) 1S.C.J. 318: (1977) 1 M.L.J. (S. 
C.) 50: (1977) 2 S.C.R. 111: 1977 Tax. 
L.R. 214: (1977) 1 S.'C.C. 431: 106 I.T. 
R. 292: A.I.R. 1977 S.C. 489; South Arcot 
Co-operative Motor Transport Society Ltd. 
v. Syed Batcha, (1964) 1 Lab.L.J. 280: A. 
I.R. 1964 Mad. 103; Lee v. Lees Air Farm- 
ing Ltd., (1961) A.C. 12; Boulting v. Cine- 
matograph Association, (1969) 1 ‘All E.R. 
716: Ram Prasad v. Commissioner of Income- 
tax, (1973)-1 I.T.J. 347: (1973) 1 S.C. J. 
689: 1973 Tax.L.R. 374: (1972) 2 S.C. 
C. 696: 86 I.T.R. 122: 42 Comp. Cas. 544: 
A.I.R. 1973 S.C. 637. 


Appeal against the order of the Employees’ 
State Insurance Court, Pondicherry, dated 13th 
November, 1979 and made in E.'S.1.0.P. 
No. 2 of 1978. ; 


N. Balasubramanian: for Appellant. 

S. M. Ali Mohammed, for Respondent. 
The Judgment of the ‘Court was delivered by 
Ramanujam, Ji.—This appeal is directed 
against the .order of the Employees’ State 


Insurance Court at Pondicherry in E.S.1.0. 
. No. 2 of 1978. ; 
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2. The appellant filed an application under 
section 75 (1) (g) of the Employees’ State 
Insurance Act of 1948 for a declaration, that 
the said Act is not applicable to it. Its con- 
tention was that it was a registered co-operative 
society of weavers, that though weavers come 
and work in the factory owned by the Society, 
the payment made to them for the work done 
cannot be taken to be “wages” and that they 
cannot be taken as “employees”, whatever is 
paid to them should be taken to be dividend 
and not wages. Thus, the contention of the 
appellant-society on the basis of which the 
relief set out above was claimed, was that all 
the alleged employees are the members of the 
Society and whatever was paid to them towards 
the work done by them has to be taken as 
dividend and not as wages. 


3. The application was opposed by the 
Employees’ State Insurance Corporation on 
the ground that the Act is intended to cover 
all persons who receive wages for the work 
done by them, that merely because the workers 
happen to be shareholders of the Society they 
do not cease to be workers and that the wages 
paid to them cannot be taken to be dividends. 


4. ‘The Employees’ Insurance Court, after 
‘considering ‘the rival contentions, found that 
the Act is applicable to all the persons work- 
ing under the Society and that the fact that 
the workers happen to be the shareholders of 
the Society will not take them out of the cover- 
age ofthe Act. The said finding is challenged 
by the ‘Co-operative Society in this appeal. 


5. It is contended by the learned counsel for 
the appellant-society that the weavers who 
uudertake the job of weaving for the society 
cannot be taken to be employees under the 
Society. Nor can the amounts received by 
them for that work be taken as wages, as 
defined in the Act, and whatever they do 
for the Society should be taken as having been 
done in their capacity as shareholders and 
whatever was received by them as such share- 
holders can only be taken as dividends and 
not as wages. According to the learned 
counsel for the appellant, unless a person is an 
employee of the Society and receives . wages 
from the Society, he is not entitled to be 
covered by the Act. The question is, how far 
the above submission of the learned counsel 
cculd legally be sustained. 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


6. The Employees’ State Insurance Court 
has adopted three tests to find out whether the 
Act is applicable to the appellant Society or 
not. The first test is to see whether the per- 
sons sought to be covered by the Act are not: 
employees in receipt of wages, as defined 
under the Act. It was found, after conside- 
ration of the evidence, that the appellant 
Society maintain a ‘Register of Wages’ and ar 
‘Attendance Register’ in which the names of 
the persons employed are entered. The 
report of. the Inspector of Employees’ State 
Insurance Corporation, Exhibit R-1, has been: 
referred to. In a letter, Exhibit R-2, written 
by the appellant-Society to the respondent, it 
has been stated that if the Society were com- 
pelled to pay all of a sudden a huge sum by 
way of contribution, more than 100 persons. 
would be thrown-out of employment. This. 
shows that the appellant-Society, in fact, 
employs more than 20 persons. The lower 
Court also found that it is not a case of the 
appellant-Society working without any emplo- 
yees and that the entire work of the Society 
is done by the shareholders engaging them- 
selves in different occupations under the 
Society. 


7. The second test applied by the Court 
below was as to see whether any manufacturing 
process is carried on by the Society. In this 
connection, it found that the Society is actually 
engaged in the process of manufacturing 
clothes and, therefore, it is clear that the 
appellant-Society is engaged in the process of 
manufacturing. The third test adopted by the 
Court below was to see whether power was 
used in the manufacturing process. It was- 
held, relying on Exhibit R-3, the survey report 
of the Inspector, that three power machines: 
are found in the appellant’s concern one of 
10-hp for power looms, another of 3-hp for 
bore-well and the third of 2-hp for winding- 
machine. i 


8. Thus. the findings of the Court below that 
the appellant-Society is employing more than: 
20 persons and that it is engaged in the cloth 
manufacturing process with the aid of power 
have not been questioned before us. 


9. The only substantial question that is 
urged before us by the learned counsel for the: 
appellant-Society is that all the persons who 
were engaged in the process-of manufacture: 
of clothes are shareholders of the Society and,. 
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therefore, they cannot be taken to be emplo- 
yees of the Society, as defined in the Act. 
According to the learned counsel, once the per- 
sons who are engaged in the manufacture of 
clothes are found to be the shareholders of the 
appellant-Society, they cannot come within the 
definition of employees, for a shareholder of a 
co-operative society cannot be an employee of 
the Society. In support of this contention the 
Jearned counsel refers to the decisions in Com- 
missioner of Income-tax, Madras v. R. M. 
Chidambaram Pillai} and South Arcot Co- 
operative Motor Transport Society Ltd. v. 
Syed Batcha and other. After going 
through the above decisions we are not able to 
see how these decisions will come to the aid 
of the appellant. In Commissioner of Income- 
tax, Madras v. R. M. Chidambaram Pillai etc", 
the question was whether a partner of a firm 
can be its employee. Having regard to the 
legal concept of a firm, which is normally taken 
to be a compendious name to denote all the 
partners, it was held that a partner cannot be 
said to be an employee of the firm. The said 
decision cannot obviously be applied to the 
case of a shareholder in a limited company or 
a shareholder of a ‘Co-operative Society. A 
shareholder in a limited company or in a regis- 
tered ‘Co-operative Society has always been 
treated as being independent of the company 
or .the Society, as the case may be. There- 
fore, the mere fact that one happens to be a 
shareholder of a Co-operative Society cannot 
disable him from entering into a contract of 
employment with the Co-operative Society. 
Thus, the decision in Commissioner of Income- 
tax, Madras v. R. M. Chidambaram Pillai 
etc.1, has no application to the facts of this 
case. 


10. The decision in South Arcot Co-opera- 
five Motor Transport Society Lid. v. Syed 
Batcha and others?, was a case where a mem- 
ber of a Co-operative Society raised an indus- 


1. 1977 Tax.L.R. 214: (1977) 1 S.C. 
C. 431: 106 1.T.R. 292: (1977) 1 1.T.J. 
261: (1977) 1 S.C.J. 318: (1977) 1 M.L. 
J. (S.C.) 50: (1977) 2 S.C.R. 111: A.I. 
R. 1977 S.C. 489. 

2. (1964) 1 Lab.L.J. 280: A.I.R. 1964 
Mad. 103. ; : 
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trial dispute as against the society, of which 
he was a member, regarding certain amounts. 
payable to him for the work done to the 
Society. The question that arose in that case 
was whether the claimant could raise an indus- 
trial dispute without asking for an arbitration. 
under section 51 of the Madras Co-operative 
Societies Act, 1932, which provided that all 
disputes between a Society and its members 
touching the business of the Society should be 
decided on a reference to arbitration under 
that Act. The decision was that the claimant 
being a member of the Society all disputes be- 
tween him and the Society should be settled. 
by way of arbitration under that sec- 
tion and he cannot raise an industrial 
dispute. We do not see how the said decision 
will help the appellant herein. It is because 
of the fact that the claimant was a member of 
the Society he was asked to invoke section 51 
of the Co-operative Society Act. But this. 
decision cannot taken to lay down that a mem- 
ber of a ‘Co-operative Society cannot be an 
employee of the Society on any account and 
under any circumstances. 


11. It is well-established that a Co-operative 
Society, on registration, becomes a body cor- 
porate with a perpetual succession and it is. 
legally independent of its members who cons- 
titute the Society. This is made clear by sec- 
tion 38 of the Pondicherry Co-operative Socie- 
ties Act, 1972. Once the Society is indepen- 
dent of its members and has a separate legal’ 
existence apart from its members, then there 
is no bar for the Society employing its mem- 
bers and there being a contract of employ- 
ment between the Society and its members. 
If such a contract of employment is entered 
into between the Society and its members, then 
the members so employed should be taken to 
have two independent capacities—one as a 
member of the Society, and the other as an 
employee of the Society. We do not think 
that there is any merger of the said two posi- 
tions or capacities. One’s position as a share- 
holder is different from one’s position as an 
employee of the Society. In Lee v, Legs Air 
Farming Ltd.1, the Privy Council held that 
even a person having all the shares except 
one in a company can be an employee of the 








1. 1961 A.C. 12. 
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company. In that case the person holding 
call the shares except one in the company was 
‘also a governing director of the company. He 
was nonetheless held to be a worker under 
‘the company while flying its aircraft for wages. 
In that case also the wages paid to the govern- 
‘ing director were debited in the company’s 
account, as in the present case, where the 
-wages paid to the employees, who are also 
shareholders of tse Society, were debited 
against the Co-operative Society. The Privy 
Council laid down the position of law thus :— 


“Ey facie there was a contract of service. 
Their Lordships conclude, therefore, that 
the real issue in the case is whether the 
‘position of the deceased as sole governing 
-director made it possible for him to be the 
-servant of the respondent-company in the 
capacity of chief pilot of that company. In 
‘their Lordships’ view, for the reasons which 
have been indicated, there was no such 
‘impossibility. The respondent-company and 
‘the deceased were separate legal entities. 
‘Their Lordships consider, therefore, that the 
‘deceased was a worker”. 


In Boulting v. Cinematograph Association’, 
‘the Court of Appeal has gone a step further. 
“In that case the Court of Appeal had to decide 
‘the question whether two brothers who bore 
‘the name of Boulting and who were the 
managing directors of a film company called 
the Charter Film Production Company Ltd., 
could be regarded as employees of the com- 
‘pany because they also did work for the same 
-company on the technical side of film produc- 
‘tion. The Court of Appeal by a majority 
“held that the two managing directors were 
employees, within the meaning of rule 7 of 
the Articles of Association of the company. 
Upjohn, L.J:, who was a member of the 
-majority, observed thus :— mE; 


_ “I cannot myself escape from the conclusion 
‘that the position of the Boulting brothers, 

` -although anomalous perhaps is strictly within 
the wording of rule 7, for they are in fact 
employees of Charter engaged on the techni- 
cal.side of film production. True it is that, 

“as directors, they are not employees but it 
cannot I think, be doubted that a managing 
directot may for many purposes properly be 
regarded as an employee”. 


1. (1969) 1 AN E.R. 716. 
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In Ram Prasad v. Commissioner of Income- 
tax’, the Supreme Court while consider the 
question as to whether there could be a contract 
of employment between a managing director 
and a company, made the following observa- 
tions :— A 


“A managing director may have a dual 
capacity. He may both be a director as 
well as an employee. In the capacity of a 
managing director he may be regarded as 
having not only the capacity or persona of 
a director but also has the persona of an 
employees, or an agent depending upon the 
nature of his work and the terms of his 
employment. Where he is so employed the 
relationship between him as the managing 
director and the company, may be similar 
to a person who is employed as a‘ servant 
or an agent, for the term “employed” is 
facile enough to cover any of these rela- 
tionships. The nature of his employment 
may be determined by the articles of associa- 
tion cf a company and or the agreement, 
if any under which a contractual relation- 
ship between the director and the company 
has been brought about whereunder the 
director is constituted an employee of the 
company. If such be the case, his remune- 
ration wil] be assessable as salary under 
section 7. In other words, whether or not 
a managing director is a servant of the com- 
pany apart from his being a director, can 
only be determined by the articles of associa- 
tion and the terms of his employment.” 


Having regard to the legal position enunciated 
in the decisions referred to above, it is clear 
that a shareholder of a Co-operative Society 
registered under the Pondicherry Co-opera- 
tive Societies Act, 1972, can also be its em- 
ployee if a contract of employment is establi- 
shed. The fact that an employee happens to 
be a shareholder of a Co-operative Society 
does not make him nonetheless an employee. 
In this case that there was an employment of 
persons who were share-holders of the ‘Co- 
operative Society is clear from the registers 


1. (1973) 86 1.T.R. 122: 42 Comp.Cas. 
544: (1973) 1 I.T.J. 347: (1973) 1S-C.J. 
689: 1973 Tax.L.R. 374: (1972) 2S.C.C. 
696: A.I.R. 1973 S.C. 637. 
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‘of the society wherein the amounts paid to 
the employees as wages have been debited 
against the company and the employees’ names 
‘also find a place in the attendance. register, 
therefore, can it be said that merely because 
ithe employees were members holding shares 
in the co-operative society, they cease to be 
its employees? Thus it cannot be said that they 
lare not entitled to be covered by the Emplo- 
yees’ State Insurance Act. In this view of 
the matter, we have to uphold the decision of 
the Employees’ State Insurance Court and 
dismiss the appeal. 


12. The appeal is accordingly, dismissed. 
There will be no order as to costs. 


R.S. 





Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Swamikkannu, J. 


Karayandi Kousalya Petitioner* 


v, 


Kunhayi Sahia Respondent . 


Pondicherry Buildings (Lease and Rent Con- 
trol) Act (V of 1969) as amended by Act 
(VIII of 1980)—Civil Procedure Code (V of 
1908), section 115—Power of the High Court 
to revise the order made by District Judge 
exercising revisional jurisdiction under section 
25 of the Act—Bona fide requirement of land- 
lady for own occupation — Landlady having 
joint interest in another building—Occupation 
along with others — Petition for eviction. by 
landlady in respect of building exclusively 
belonging to her not precluded. 


The provision under section 25 relating to 
revision, as it existed in the Pondicherry 
Buildings (Lease'and Rent Control) Act (V 
of 1969) has undergone an amendment by 
virtue of the substitution of the said section 
by section 18 of the amending Act. A read- 


ee 





wi 


1980. 


*C.R.P. No. 1719 of 
i ¢ lst December, 1981. 


M.L.J.—35 
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ing of the amendment provision in the new 
amendment Act in relation to the original sec- 
tion 25 of the principal Act V of 1969, clearly 
shows that the High Court of Judicature at 
Madras exercising jurisdiction over the terri- 
tory of Pondicherry, has got certainly juris- 
diction to revise further the revisional orders 
of the learned District Judge, who had exer- 
cised his jurisdiction under section 25 of the 
Pondicherry Buildings (Lease and Rent Con- 
trol) Act, 1969. [Para. 8.] 


Joint occupation with others who are entitled 
to an interest along with the landlady in a 
particular premises, cannot be said to be a 
basis to preclude the landlady from exercising 
the right to get back possession of other pre- 
mises, exclusively her own, from the tenant. 

[Para. 10.] 


Cases referred to: 


Janba v. Rajeshkumar, A.1.R. 1976 Bom. 
70; Vishesh Kumar v. Shanti Prasad, (1980) 
2 S.C.J. 111: (1980) 2 S.C.1C. 378: AY 
I.R. 1980 S.C. 892; Jupiter Chit Fund (P.) 
Lid. v. Dwarka Dinesh Dayal, (1979) AIW. 
C. 371: (1979) 5 All.L.R. 341: A.I.R. 
1979 All. 218 (F.B.); Narayanan v. Pachi- 
nayaki, (1974) 1 M.U.J. 161: 87 L.W. 
444; Kolandaivelu’ Chettiar v. Koolavana 
Chettiar, (1961) 1 M.L.J. 184: 75 L.W. 
164; Purushotham Chettiar v. Parasmal Sow- 
car, (1977) 1 M.L.J. 275: 90 L.W. 47; 
Sri Raja Lakshmi Dyeing Works v. Ranga- 
swami, (1980) 2 R.C.J. 165: A.I.R. 1980 
S.C. 1253. 


Petition under section 115 of Act V of 1908 
to revise the order of the District Judge, 
Pondicherry, dated 27th March, 1980 in M. 
R.P. No. 23 of 1979, C.M.A. No. 89 of 
1977, Sub-Court, Pondicherry R.C.O.P. No. 
10 of 1977, Rent ‘Controller, Mahe. 


Miss O. K. Sridevi, for Petitioner. 

J. C. Stanislas, R. Gopalakrishnan and S. 
Mahimi Raj, for Respondent. 

The ‘Court delivered the following 
Jupcment.—This is a civil revision petition 
filed against the order of the learned Principal 
District Judge, Pondicherry in M.R.P. No. 
23 of 1979, dated 27th March, 1980, dismissing 
the revision petition that was filed under sec- 
tion 25 of the Pondicherry Buildings (Lease 
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and Rent Control) Act,.1969 by the tenant, 
Karayandi Kousalya. The said petition under 
section 25 of the Pondicherry Buildings (Lease 
and Rent Control) Act, 1969 by the tenant 
was to set aside the order, dated 30th June, 
1979, passed by the appellate authority in C. 
M.A. No. 69 of 1977 and also the order of 
the Rent Controller, Mahe, dated 23rd Novem- 
ber, 1977, passed in H.R.C.O.P. No. 10 of 
1977. 


2. The petition for eviction was filed before 
the learned District Munsif and Rent Con- 
troller, Mahe as R.C.O.P. No. 10 of 1977 
by the landlady under section 10 (3) (a) (i) 
of the Pondicherry Buildings (Lease and Rent 
Control) Act, 1969 for eviction of the tenant 
Karayandi Kousalya on the ground of bona 
fide requirement of the premises in question 
for occupation of tbe landlady. 


3. The petition was actually filed by the 

. landlady alleging that she is the owner of the 
‘building described in the schedule which was 
leased to the revision petitioner herein on 1st 
September, 1971, on a monthly rent of Rs. 25. 
Though the period of the kaichit expired, the 
tenant is still in possession and she has kept 
the rent in arrears subsequent to April, 1977. 
It was further averred that the landlady had 
no ‘house of her own in possession at Mahe. 
The landlady now resides with her father in a 
house wherein she has no right. The landlady 
finds it very much inconvenient to continue 
her present joint residence, both for want of 
space and health reasons. In the circums- 
tances, the landlady bona fide intends to have 
a separate residence. Though the landlady 
has issued a registered Jawyer’s notice to the 
tenant terminating tenancy and requiring her 
to surrender possession, yet the tenant sent a 
reply with false and untenable contentions. 
Hence the landlady has filed the petition 
against the tenant on the ground that the 
tenant has wilfully committed default in the 
payment of rent and that she, namely, the 
landlady, bona fide requires the premises in 
question for her own occupation. 


4. On the other hand, the said petition for 
eviction was resisted by the tenant the revision 
petitioner herein, on the ground that the ten- 
ant is in occupation of the house from 1964, 
that the rent as per 1964 kaichit was only 
Rs. 15 and when the kaichit was renewed in 
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1971, the rent was enhanced to Rs. 25, and 
that the rent for the month of May was offered, 
but refused. Then the amount was sent by 
money order and that also was refused. In 
September again, the rents for the months of 
May, June, July and August were sent and 
the respondent herein refused the same. 
Hence, there was no wilful default and the 
entire arrears of rent was paid in Court. The 
landlady is possessed of other buildings and 
the house she presently lives iti is a conveni- 
ent one and belongs to her. It is further con- 
tended by the tenant that the health reasons 
mentioned by the landlady are false. 


5. On the pleadings raised by both sides, 
the learned Rent ‘Controller framed two points 
for consideration and they are—(1) Whether 
the tenant has committed wilful default in the 
payment of rent; and (2) Whether the land- 
lady requires bona fide the premises in ques- 
tion for her own use and personal occupation? 


6. Before the learned Rent Controller, the 
landlady Sahiya examined herself as P.W. 1, 
and the tenant Karayandi Kousalya examined 
herself as R.W. 1. On behalf of the peti- 
tioner Exhibit P-1 kaichit, dated 1st Septem- 
ber, 1971 executed by the tenant to the land- 
lady, Exhibit P-2, a true copy of the regis- 
tered lawyer’s notice, dated 11th June, 1977, 
isswed to the tenant with postal receipt and 
acknowledgment and Exhibit P-3, a copy of 
the reply notice, dated 26th June, 1977, sent 
to the Jandlady’s advocate by the tenant’s 
advocate were filed. On behalf of the tenant, 
revision petitioner herein, Exhibit R-1, a gift 
deed, dated 21st September, 1970, executed by 
Kunhikuttiali to Kunhayi Sukara Beebi and 
the petitioner and Exhibits R-2, R-3, R-4, 
R-5 and R-6 money order receipts and cou- 
pons were filed. On the evidence thus avail- 
able on record, the learned Rent Controller 
came to the conclusion on point No. 1, that 
the tenant had not committed any wilful 
default in the payment of rent and as such, 
the said ground alleged by the landlady is not 
sustainable. Therefore, the said point was 
answered against the landlady. Under point 
No. 2, the learned Rent ‘Controller held that 
the house in which the landlady is presently 
residing cannot be defined as residential build- 
ing of her own. ‘The learned Rent Controller 
has also held that the argument of the learned 
counsel for the tenant that the landlady has 
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zot already shelter and that her wish for evic- 
tion of the tenant is irrational, cannot be 
accepted for the reason that it has been held 
in the decision reported in Janba v. Rajesh- 
kumar’, that the Jaw does not require the 
landlady to establish absolute need or absolute 
requirement without which she shall have no 
shelter. The learned Rent Controller held 
that the requirement of the petition premises 
by the landlady for her personal occupation 
Is a genuine and bona fide one. Hence the 
said point was answered in the affirmative. 
In the result, the petition was allowed with 
costs and eviction of the tenant was ordered. 
The tenant had stated that she had no other 
house of her own or her relatives and she does 
not have much income. Therefore, the 
learned Rent ‘Controller had granted two 
months’ time to the tenant for surrendering 
vacant possession of the petition premises to 
the Jandlady enabling her to find out alterna- 
tive accommodation. 


7. Aggrieved by the above decision of the 
learned Rent ‘Controller, an appeal was pre- 
ferred by the tenant in C.M.A. No. 89 of 
1977 before the learned Principal Subordinate 
Judge, Pondicherry, who disposed of the same 
by his judgment and decree, dated 30th June, 
1978, confirming the order of the learned Rent 
Controller and dismissing the said civil miscel- 
laneous appeal with costs. Aggrieved by the 
said decision arrived at by the lower appellate 
Court in the civil miscellaneous appeal the 
tenant further took the matter on revision 
under section 25 of the Pondicherry Buildings 
(Lease and Rent Control) Act, 1969 before 
the learned Principal District Judge, Pondi- 
cherry who as mentioned already, dismissed the 
said petition holding that there was no merit 
in the revision petition. Aggrieved by the 
above decision arrived at by the revisional 
Court under section 25 of the Pondicherry 
Buildings (Lease ani Rent Control) Act, 1969, 
namely, the Principal District Judge, Pondi- 
cherry, the present civil revision petition has 
been filed by the tenant under section 115, 
Civil Procedure Code. 


8. It is relevant in the connection to note 
that a point was about to be raised by the 
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learned counsel for the respondent herein, 
namely, the landlady, that this second revision 
to the High Court under section 115, Civil 
Procedure Code, is not maintainable, especial- 
ly when the tenant had exhausted her remedy 
of revisional jurisdiction being exercised by 
the competent Court, namely, the learned 
Principal District Judge’s Court at Pondicherry 
under section 25 of the said enactment and 
once again such a revisional jurisdiction can- 
not be exercised by virtue of the provisions 
under section 115 of the procedural law of the 
land, namely, the Civil Procedure Code. In 
this regard, though no direct decision has been 
referred to under the special enactment by the 
learned counsel for the respondent-landlady, 
yet, he would cite an authority in which the 
provision under section 25 of the Provincial 
Small Cause Court Act had been dealt with 
by the Supreme Court reported in Vishesh 
Kumar v. Shanti Prasa. It has been held 
in that case that a mutually exclusive juris- 
diction has been assigned to the High Court 
and the District ‘Court within the meaning of 
section 115, that to recognise a _ revisional 
power in the High ‘Court over a revisional 
prder passed by the District Judge would 
plainly defeat the object of the legislative 
scheme, that the intent behind the bifurcation 
of jurisdiction, namely, to reduce the number 
of revision petitions filed in the High Court, 
would be frustrated and that the scheme would, 
in large measure, lose its meaning. It was 
further held in the said decision referred to by 
the learned counsel for the respondent herein 
that if a revision petition is permitted to the 
High Court against the revisional order of the 
District Court arising out of a suit of a value 
less than Rs. 20,000, a fundamental contradic- 
tion would be allowed to invade and destroy 
the division of a revisional power between the 
High ‘Court and the District Court, for, the 
High Court would then enjoy jurisdictional 
power in respect of an order arising out of a 
suit of a valuation below Rs. 20,000 and that 
was never intended at all. The decision in 
Jupiter Chit Fund (P.) Ltd. v. Dwarka 
Dinesh Dayal?, was approved by the Supreme 
Court in the said decision in Vishesh Kumar 
v. Shanti Prasad}, referred to by the learned 
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counsel for the respondent herein. By point- 
ing out the ratio decidendi in the said decision 
of the Supreme Court, the learned counsel for 
the respondent herein, contends that this revi- 
sion against the order pronounced by the 
learned Principal District Judge, exercising 
his jurisdiction under section 25 of the Pondi- 


cherry Buildings (Lease and Rent Control)’ 


Act, 1969, cannot be maintained by this ‘Court, 
because the ratio that has been laid down by 
the Supreme Court in Vishesh Kumar v. 
Shanti Prasad*, is applicable to the facts of 
this case. On the other hand, Miss O. K. 
Sridevi, learned counsel for the petitioner 
would contend that this Court has got enough 
jurisdiction to entertain a revisional order pro- 
nounced by the competent Court, namely, the 
learned Principal District Judge of Pondi- 
cherry, as in the instant case, who had exer- 
cised his jurisdiction as a revisional authority 
under section 25 of the Pondicherry Buildings 
(Lease and Rent Control) Act, 1969, because 
of the ratio imbedded in Narayanan v. Pachi- 
nayaki?. Learned counsel for the petitioner 
herein submits that the revisional jurisdiction 
of the High Court under section 115, Civil 
Procedure Code, is wide enough to take into 
account the regularity, legality as well as the 
jurisdictional capacity of an order that had 
been pronounced by a District Judge under 
section 25 of the Pondicherry Buildings 
(Lease and Rent Control) Act, 1969, especial- 
ly after the amendment made in the said 
enactment, namely, Act VIII of 1980, by 
substituting section 25 by section 18 of Act 
VIII of 1980. Section 18 of the Pondi- 
cherry Buildings (Lease and Rent Control) 
(Amendment) Act, 1980 reads as follows :— 


“For section 25 of the Principal Act, the 


following section shall be substituted, 
namely— 
25. Revision.—(1) The High Court may, 


on the application of any person aggrieved 
by an order of the appellate authority, call 
for and examine the record of the appellate 
authority, to satisfy itself as to the regularity 
of such proceeding or the correctness, lega- 
lity or propriety of any decision or order 
passed therein and if, in any case, it appears 
to the High Court that any such decision or 
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order should be modified, annulled, reversed ; 
or remitted for reconsideration, it may pass 
orders accordingly. 


a. 

T Every application to the High 'Court 
fe: the exercise of its power under sub- 
section (1) shall be preferred within one 
month from the date on which the order or 
proceeding to which the application relates 
is communicated to the applicant: 


Provided that, the High Court, may in its 
discretion, allow further time not exceeding 
one month for the filing of such application, 
if it is satisfied that the applicant had suffi- 
cient cause for not preferring the application 
within the time specified in this sub-section.” 


Thus we see that the provision under section 
25 relating to revision, as it existed in the 
Pondicherry Buildings (Lease and Rent Con- 
trol) Act (V of 1969), has undergone an) 
amendment by virtue of the substitution of the | 
said section by section 18 of the amendment 
Act referred to above and extracted as above. 
A reading of this amendment provision in the 
new amendment Act in relation to the original 
section 25 of the Principal Act (V of 1969), 
clearly shows that this Court, namely, ithe 
High Court of Judicature at Madras, exer- 
cising jurisdiction over the territory of Pondi- 
cherry, has got certainly jurisdiction to revise 
further the revisional order of the learned Dis- 
trict Judge, who had exercised his jurisdiction 
under section 25 of the Pondicherry Buildings 
(Lease and Rent Control) Act, 1969. Under 
these circumstances, the preliminary point 
raised in relation to the jurisdiction of this 
Court, by the learned counsel for the respon- 
dent is held to be not sustainable. 


9. Learned counsel for the respondent also 
cited before me the decision reported in 
Kolandaivelu Chettiar v. Koolavana Chettiar”, 
Purushotham Chettiar v. Parasmal Sowcar 
and Sri Raja Lakshmi Dyeing Works v. 
Rangaswami. This Court had in its mind 
the ratio decidendi imbedded in those decisions 
and followed the same in discussing the vari- 
ous points raised in this revision. petition. 
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10. Now let me proceed to discuss the vari- 
ous points raised in the revision petition by 
Miss O. K. Sridevi, learned counsel for the 
tenant, revision petitioner. The first and the 
foremost point that had been stressed on be- 
half of the tenant by Miss O. K. Sridevi is 
that the landlady owns jointly with another, 
a premises which is being actually occupied 
by her and as such she cannot be considered as 
a landlady not possessing any other premises 
in question for her occupation as her own. 
In this regard, she submits that all the other 
points urged on behalf of the landlady that her 
children would get disease of filarial nature 
due to some of her relatives living in the 
petition premises in which the landlady is now 
living, are not tenable, especially when the 
landlady has not properly proved the said 
allegations. It is relevant in this connection 
to note that the learned Rent Controller, learn- 
ed Principal Subordinate Judge as an Appel- 
late Authority and the learned Principal Dis- 
trict Judge as revisional authority have con- 
currently found that the premises in ques- 
tion, namely, the premises which is under the 
occupation of the ‘revision petitioner herein, 
is bona fide required for the occupation of the 
landlady respondent herein, and therefore, it 
is necessary that the entire evidence available 
on record has to be completely scrutinised to 
sec whether there has been any grave error 
made on the face of the records, namely, on 
the basis of the evidence available on record, 
both oral and documentary, and whether any 
illegality ot irregularity has been committed by 
the learned Principal District Judge in arriving 
at the decision, in that, he had confirmed the 
decision of the lower appellate Court in the 
civil miscellaneous appeal that has been pre- 
ferred by revision petitioner herein against 
the order of the learned Rent Controller, and 
in that view this Court examined the conten- 
tions, of course, the main contention raised 
by Miss O. K. Sridevi, but finds that the 
said contention cannot be upheld due to the 
reason that the joint occupation with others 
who are entitled to an interest along with the 
landlady in a particular premises, cannot be 
said to be a basis to preclude from exercising 
her right to get back possession of the premises 
which is exclusively her own from the tenant. 
It is not possible to uphold the contention of 
the tenant revision petitioner herein, on the 
basis of any decision or any provision of law, 
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that the respondent’s joint occupation ot the 
premises would show that the respondent is a 
landlady not possessing any other premises 
for her occupation as her own. Though the 
respondent’s joint occupation of the premises 
may be a perennial one, yet, when she alleges 
that it would be prejudicial to the interest as 
well as the health of her children if she con- 
tinues to live in that premises in which of 
course, admittedly she is having some inte- 
rest along with others who are in occupation, 
this Court has to hold that the said position, 
namely, the juxtaposition in which the land- 
lady herein has been placed, does not deprive 
her of the right to recover possession of the 
petition premises which is exclusively her own 
alleging the ground that she requires the peti- 
tion premises for her own occupation. In the 
instant case, both the negative aspect of herself 
not having exclusive and full ownership of 
the premises which she has been occupying as 
well as the positive aspect that she is the full 
owner of the premises in question in which the 
present revision petitioner is living as a tenant 
has been completely established in this case 
beyond ali reasonable doubt. This Court does 
not find anything wrong in the appreciation of 
evidence available on record, either by the 
learned Rent Controller or by the lower appel- 
late authority or even by the learned Principal 
District Tudge of Pondicherry who had exer- 
cised his revisional jurisdiction under sec- 
tion 25 of the Pondicherry Buildings (Iease 
and Rent Control) Act, 1969. Under these 
circumstances, there is no merit in this revision 
petition. This civil revision petition is dis- 
missed witb costs. 


11. Miss O. K. Sridevi, learned counsel for 
the petitioner herein submits that by exercis- 
ing inherent jurisdiction vested with this Court, 
this Court can grant further time of three 
months from today for the revision petitioner 
herein to vacate the premises in question. 
The learned counsel for the respondent opposes 
this request made on behalf of the petitioner. 
But on a careful and anxious consideration of 
the entire evidence available on record with 
respect to this aspect of the prayer that had 
emanated on behalf of the revision peti- 
tioner herein, this Court finds that, in the 
interests of justice, some time has to be grant- 
ed for the revision petitioner herein to vacate 
the premises and under those circumstances, 
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two months’ time is granted from today for the 
revision petitioner herein to vacate the peti- 
tion premises. 


R.S. Petition dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
PRESENT :—S. Nainar Sundaram, J. 


V. Kuppusamy Petitioner* 


V. 


State of Tamil Nadu, represented by 
Secretary, Department of Prohibition and 
Excise, Madras-1 and others 


Respondents. 


(A) Tamil Nadu Prohibition Act (X of 1937), 
section 23 and Rules of 1981—Petitioner, a 
licencee of retail liquor shop — Irregularities 
found on inspection of shop—Assistant Com- 
missioner of Exctse holding prima facie viola- 
tion of the Act and certain rules and condition 
No. 4 of the licence — Order passed under 
section 23 (4) of the Act suspending the 
licence pending enquiry and disposal of the 
charges against the petitioner—Order challeng- 
ed on ground of section 23 (4) being violative 
of Article 14 of the Constitution—Petition to 
the High Court for issue of a writ of certiorari 
—Petition rejected. 


(B) Constitution of India (1950), Articles 226 
and 14. 


The petitioner was a licencee for running a 
retail liquor shop, ‘Certain irregularities were 
noticed at the time of inspection of the shop on 
27th January, 1982, by the Assistant Commis- 
sicner (Excise), Thanjavur. On 5th Febru- 
ary, 1982, he suspended the licence of the 
petitioner being of opinion that there was a 
prima facie case of violation of the provisions 
of the Act (X of 1937) and certain Rules, 
1981, and condition No. 4 of the licence. 
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The order clearly stated that the suspension was 
pending enquiry and disposal of the charges 
against the petitioner. The petitioner chai- 
lenged the validity of the order passed under 
sub-section (4) of section 23 of the Act as 
violative of Article 14 of the Constitution of 
India. 


ta 


Held: The power under section 23 (4) is 
not intended to be exercised as a substantive 
one apart from the power under section 23 
(3). The power under section 23 (4) is 
intended to be exercised pending inquiry 
under section 23 (3). It contemplates the 
exercise of power where a prima facie case has 
been made out. That prima facie case could 
have relevance only to the contingencies con- 
templated under section 23 (1). If a prima 
facie case has been made and within any of 
the clauses (a) to (e) under section. 23 (1), 
the power under section 23 (4) may have to 
be invoked. The order under section 23 (4) 
could not be a final order of suspension. It 
is meant for being exercise pending an en- 
quiry under section 23 (3). The prima facie 
case will have to be further probed after 
affording opportunity to the holder of the 
licence to state his objections and the ultimate 
order will necessarily have to be passed under 
section 23 (3). [Para. 4.] 


Equality before law means that among equals 
or among persons facing same and similar 
contingencies law should be equal and should 
be equally administered and that the like 
should be treated alike. It does not mean 
that things which are placed differently shall 
be treated as though they were the same. But 
section 23 (4) is not and could not be cons- 
trued as, a substantive provision for punish- 
ment, in addition to section 23 (3) so that it 
can be stated that one provision contemplates 
imposition of a punishment after giving an 
opportunity to the person concerned and the 
other provision also contemplates imposition 
of punishment, but denying an opportunity to 
the person facing same or similar contingencies. 
Section 23 (4) is meant to serve a different 
purpose namely, pending an enquiry. 


[ Para. 4.] 


In the present case, the impugned order states 
without ambiguity that the suspension is only 
pending enquiry and disposal of the charges. 
against the petitioner. Admittedly, this has 
heen followed up by issuing the show cause 


li) 


Notice-on 13th February, 1982, receipt of 
which-by the petitioner on, 24th February, 
1982, is admitted. This leaves no room for 
ambiguity that the impugned order has come 
to be passed pending an enquiry into the 
charges in exercise of the power under sec- 
tion 23 (4); viewed in this light, there is no 
possibility to spell out any discrimination, 
which would come within the mischief of 
Article 14 of the Constitution of India. 

he [Para. 5.] 


Case referred to:— 


Mjs. Sukhwinder Pal Bipan Kumar v. State 
of Punjab, ALI.R. 1982 S.C. 65. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue a 
writ of certiorari calling for the records of the 
2nd’ respondent, herein culminating with the 
order R. O. C. B. Spl. 8330-A|82, dated 
Sth February, 1982, and quash the same. 


G. Gopinath, for Petitioner. 


The Advocate-General assisted by N. R, Chan- 
dran, Additional Government Pleader No. II, 
for Respondents, 


The Court made the following 


Orver.—The petitioner is a licencee for 
running a retail liquor shop in Kumbakonam 
town. The petitioner challenges the order of 
the second respondent in R.O.C.P. Spl. 
8330-A|82, dated 5th February, 1982, in the 
present writ petition. That order was passed 
by the second respondent under section 23 
(4) of the Tamil Nadu Prohibition Act (X 
of 1937), hereinafter referred to as the Act. 
The order of the second respondent has set 


forth the irregularities found at the time of the ` 


inspection of the shop of the petitioner on 
27th January, 1982, by the Assistant Commis- 
sioner (Excise), Thanjavur; and opining that 
a prima facie case for violation of the provi- 
sions of the Act and certain Rules, 1981, and 
condition No. 4 of the licence, the second 
respondent suspended the licence of the peti- 
tioner. It has been clearly stated that suspen- 
sion ‘is pending enquiry and disposal of the 
charges, against the petitioner. : 


2. Mr. G. Gopinath, learned counsel for 
the petitioner, would attack sub-section (4) 
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of section 23 of the Act under which the im- 
pugned order has been passed by stating that 
the said provision is violative of Article 14 of 
the Constitution of India. He has not urged 
any other point before me. 1n substantiation of 
his submission, the learned counsel has drawn 
my attention to the entirety of section 23 of the 
Act and would submit that under section 23 
(3) the power of suspension could be exercis- 
ed only after giving an opportunity to the 
holder of the licence to state his objections 
within a reasonable time, not ordinarily 
exceeding fourteen days, and after considering 
such representations. In contrast, learned 
counsel would state, section 23 (4) while em- 
powering the authority concerned to suspend 
the licence, denies an opportunity to the 
holder of the licence to state his objections. 


}. To appreciate and consider the submis- 
sions of the learned counsel for the petitioner, 
it becomes necessary to extract section 23 of 
the Act as a whole. That section reads as 
follows — wa a 


“23 (1). The State Government or the 
Collector or the prescribed authority as the 
case may be, may cancel or suspend any 
Such licence or permit. 


(a) if any fee payable by the holder thereof 
be not duly paid; or 

(b) in the event of any breach by the holder 
of such licence or permit or by his servants 
or by any one acting with his express or 
implied permission on his behalf, of any of 
the terms or conditions of such licence or 

. permit; or 





(c) if the holder thereof is convicted of 

any offence against this Act, or of any 
` cognisable and non-bailable offence; or 

(d) if the conditions of such licence or 

permit provide for its cancellation or sus- 

pension at will; or 


(e) if the purpose for which the licence or 
permit is granted cases to exist. 


(2) The State Government may cancel or 
suspend any such licence or permit issued 
by the Collector or the prescribed authority 
for any of the aforesaid reasons. 


(3) Before any licence or permit is cancelled 
or suspended under sub-section (1) or 
sub-section (2) the holder of the licence or 
permit shall be given an opportunity to state 
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his objections within a reasonable time, not 
ordinarily exceeding fourteen days, and any 
representation made by him in this behalf 
shall be duly taken into consideration before 
final orders are passed. 


(4) Notwithstanding anything contained in 
sub-section (3), in so far as it relates to 
suspension of any such licence or permit, 
where a prima facie case has been made out, 
the State Government or the Collector or the 
prescribed authority, as the case may be, 
may, at any time and for reasons to be 
recorded in writing suspend any such licence 
or permit and in such a case, it shall not 
be necessary to given an opportunity to the 
holder of the licence or permit to State his 


objections.” 


4. It is true that under section 23 (4), which 
came to be introduced by the Tamil Nadu 
Prohibition (Second Amendment) Act LI of 
1981, the authority concerned is empowered 
to suspend the licence without affording an 
opportunity to the holder of the licence to 
state his objections. If section 23 (4) is 
taken to be substantive provision, in addition 
to section 23 (3), as empowering the concern- 
ed authority to suspend the licence, the argu- 
ment of the learned counsel for the petitioner 
may merit consideration. But a reading of 
section 23 (4) does not convey to the mind 
of this Court that the power under that pro- 
vision is intended to be exercised as a substan- 
tive one apart from the power under section 23 
(3). The very language used in section 23 
(4) indicates that the power under section 23 
(4) is intended to be exercised pending an 
enquiry under section 23 (3). It is true, no 
express words are used to that effect, but sec- 
tion 23 (4) contemplates the exercise of power 
where a prima facie case has been made out. 
|That prima facie case could have relevance 
only to the contingencies contemplated under 
section 23 (1). If a prima facie case has 
been made out within any of the clauses (a) to 
(c) under section 23.(1); the power under 
` 'section 23 (4) may have to be invoked. The 
learned Advocate-General, representing the res- 
pondents wants to subscribe support only to this 
view and construction of the said provisions. 
The power under section 23 (4) could be in- 
voked only where a prima facie case has been 
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made out. The order of suspension to be pass- 
ed under section 23 (4) could not be a final 
order of suspension. The prima facie case 
has got to be further probed into after afford- 
ing an opportunity to the holder of the licence 
to state his objections and the ultimate order 
will necessarily have to be passed under sec- 
tion 23 (3). In my view, the only construc- | 
tion that may be put on section 23 (4) is 
that it is meant for being exercised pending 
an enquiry under section 23 (3). The power 
under section 23 (4) cannot be taken to be a 
substantive power to impose the substantive 
punishment of suspension without affording an 
opportunity to the holder of the licence to 
state his objections. One other aspect that 
should not be omitted to be taken note of 
in this context is, while section 23 (3) con- 
templates cancellation of the licence also after 
considering the objections of the holder of 
the licence, there is no power of cancellation 
under section 23 (4). This makes a vast and 
important distinction in the areas of operation 
between the two provisions. Section 23 (4) 
could be availed of only for the purpose of 
passing an order of suspension and on a pro- 
per construction of the said provision, that 
power is available only pending an enquiry 
where a prima facie case has been made out. 
Equality before law means that among equals 
or among persons facing same and similar 
contingencies, law should be equal and should 
be equally administered, and that the like 
should be treated alike. It does not mean 
that things which are placed differently shall 
be treated as though they were the same. But 
section 23 (4), is not, and could not be 
construed as, a substantive provision for 
punishment, in addition to section 23 (3), so, 
that it can be stated that one provision con- 
templates imposition of a punishment after 
giving an opportunity to the person concerned, | 
and the other provision also contemplates 
imposition of a punishment, but denying an 
opportunity to the person facing same or simi- 
lar contingencies. Section 23 (4) is meant 
to serve a different purpose, namely, suspen- 
sion pending an enquiry. In this connection, 
I feel obliged to refer to a recent pronounce- 
ment of the Supreme ‘Court in MS. Sukhwin- 
der Pal Bipan Kumar v. State of Punjab’, 
wherein the Supreme Court dealt with the 
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second proviso to clause 11 (1) of the Punjab 
Foodgrains Dealers Licensing and Price Con- 
trol Order, 1978. The said proviso read as 
follows :— 


“Provided further that the licensing autho- 
rity may suspend a licence without giving a 
reasonable opportunity to the licensee of 
‘stating his case for a period not exceeding 
ninety days during the pendency or in con- 
templation of the proceedings for cancel- 
lation of his licence”. 


‘The Supreme Court held that the proviso is 
mot violative of Article 14 of the Constitution 
of India and the following observations of the 
Supreme Court are elucidative and the reason- 
‘ing found therein provides an answer to the 
«contention raised herein. 


“The dealers are free to carry on their trade 
‘or business in foodgrains, subject to their 
complying with the terms and conditions of 
‘their licence and the provisions of the Order. 
But, if they commit a breach, they must face 
‘the consequence that their licence may be 
cancelled or suspended under sub-clause (1) 
‘of clause 11 of the Order. They must face 
‘the further consequence of suspension of 
‘their licence during the pendency or in con- 
‘templation of the proceedings for cancella- 
‘tion of the licence, if the breach is of such a 
‘natures that it must result in the cancellation 
‘of a licence. As already stated, the power 
‘of suspension is a necessary adjunct of the 
power to grant a licence. In view of the 
acute shortage of food-stuffs in the country, 
‘the Government is bound to take all effec- 
‘tive steps to implement the provisions of 
the Essential Commodities ‘Act (1955) and 
the various Orders issued under section 3, 
thereof, from time to time. The conferal 
‘of the power of suspension of the licence 
‘of a foodgrains-dealer under the second pro- 
viso to sub-clause. (1) of clause 11 of the 
‘Order during the pendency or in contempla- 
“tion of the proceedings for cancellation of 
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and disposal of the charges against the peti- 
tioner. Admittedly, this has been followed 
up by issuing the show cause notice on 13th 
February, 1982. Learned counsel for the peti- 
ticner admits the receipt of the show-cause 
notice by the petitioner on 24th February, 
1982. This leaves no room for ambiguity 
that the impugned order has come to be passed 


pending au enquiry into the charges in exer- 


cise of the power under section 23 (4), which 
power, as rightly conceded by the learned 
Advocate-General, is available only to the 
authorities concerned for the purpose of sus- 
pending the licence pending enquiry. View- 
ed in this light, there is no possibility to 
spell out any discrimination, which would 
come within the mischief of Article 14 of 
the Constitution of India. In this view, 
this writ petition deserves dismissal and 
accordingly, the same is dismissed. There 
will be no order as to costs. 


RS. —— Petition dismissed. 


his licence, is an important step taken by ` 


‘the Government to subserve the object of 
the legislation and is in public interest.” 


p Coming to’ the’ facts of the present case, 
he impugned order states without ambiguity 
4hat the suspension is only pending enquiry 
M L y—36 


i 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
Present :—S. Mohan, J. 
P. Sella Pillai 


U. 


Petitioner* 


L. Balaraman Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIIT of 1960) (as amended 
by Act XXIII of 1973), section 10—Petition 
by landlord for eviction of tenant on grounds 
of wilful default in payment of rent, bona fide 
requirament of premises for own occupation 
and denial of title by the tenant — Tenant 
inducted into possession of premises under 
deed by the landlord—Notices issued on 20th 
May, 1971, and subsequent dates by Govern- 
ment under section 7 of Madras Act III of 
1905—Tenant’s failure to bring them to land- 
lord’s notice—Despite Act III of 1905 notices 
tenant paying rent till 23rd August, 1972— 
Payment of rent stopped thereafter and land- 
lord’s title also denied — Tenant if estopped 
from denying title—Tenant’s action if bona 
fide—Rent Controller finding wilful default in 
payment of rent and ordering eviction — 
Appellate Authority negativing landlord’s title 
and dismissing eviction petition—Revision to 
the High Court. 


(B) Indian Evidence Act (I of 1872), sec- 
tion 116—Scope. 


(C) Tamil Nadu Land Encroachment Act (III 
of 1905), secions 7 and 6. 


One S filed an eviction petition against his 
tenant, B on the grounds of: (1) wilful default 
in payment of rent; (2) bona fide require- 
ment of the premises for own occupation ; and 
(3) denial of title by the tenant. The tenant 
contended that in view of notices issued to 
him by the Government under sections 7 and 
6 of the Tamil Nadu Act III of 1905, he 
denied the title of the landlord. For some- 
time after the receipt of the notices he conti- 
nued paying rent but subsequently he stopped 
payment of rent and questioned the Jandlord’s 
title to the demised premises. The Rent Con- 
troller ordered eviction on the grounds of wilful 





*C.R.P. No. 324 of 1981. 
H i 8th December, 1981. 
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default and denial of title. On appeal, the 
Appellate Authority held that S had no title 
to the property and dismissed the eviction. 
petition. On a revision to the High ‘Court, 


Held: In the instant case, the tenant conti- 
nued to pay the rent till 23rd August, 1972, 
which was admitted. Thereafter he was. 
issued the notice under Exhibit B-5, dated 
15th September, 1972, which was one under 
section 7 of the Tamil Nadu Act III of 1905. 
The matter did not stop there. Again, under 
Exhibit B-6, dated 25th March, 1973, the 
notice under section 6 came to be issued. 
This notice threatened penal consequence be- 
cause the tenant was liable to be summarily 
evicted by Government. In all the notices in 
the last column, as to the manner of enjoy- 
ment, what was mentioned was the superstruc- 
ture, which formed the subject-matter of the 
lease deed. Therefore, when there was an 
actual threat of eviction or an imminent danger 
of eviction, if a person denied the title of the 
landlord it will constitute an exception to sec- 
tion 116 of the Indian Evidence Act. 


[Para. 9.J 


The circumstance narrated above viz., that only 
on threat of eviction, the tenant was obliged to 
deny the title of the landlord, when what was. 
referred to in the notice was the superstruc- 
ture would undoubtedly spell out bona fide. 
The argument that under the Land En- 
croachment proceedings the Government is. 
concerned only with the land and not with the 
superstructure is not tenable, This is not the: 
correct way of looking at the matter, because it 
is true, under the Land Encroachment Pro- 
ceedings the Government does not concern it-- 
self with the building. But where the land or 
which the superstructure stands as seen fronr 
B Memos. viz., Exhibits B-1, B-5 and B-6 
belonged to the Government and what was re- | 
ferred to in all these notices was the build- 
ing, the tenant entertained genuine apprehen- 
sion as to the title of the landlord. The con-- 
duct of the tenant is bona fide. [Para. 9.] 


The finding of the lower Appellate Authority 
holding that the Government has title cannot 
be construed by the authorities except toa 
limited extent viz., to determine the bona fides 
of the tenant and there can be no objection 
to the landlord establising his title in civil 
suit. [Para. 10.7 


TIJ 


Cases referred to:— 


S. Chokkalingam Pillai v, M. S, S. M. 
Ganesa Shanmugasundaram Pillai, (1950) 2 
M.L.J. 605: 63 L.W. 927: A.I.R. 1951 
Mad. 284; K. S. M. Guruswami Nadar v. 
N. G. Ranganathan, (1953) 2 M.L.J. 511: 
I.L.R. (1954) Mad. 341: A. I. R. 1954 
Mad. 402; P. Sadasivam v. M, M. Rathi- 
nasabapathy, (1970) 83 L.W. 713 ; Fogendra- 
lal Sankar v. Moheschandra Sadha, (1928) 
I.L.R. 55 Cal. 1013; Rajkrishna Prasadlal 
Singh Deo v. Baraboni Coal Concern Ltd., 
(1934) I.L.R. 62 ‘Cal. 346; Alaga Pillai v. 
Ramaswami Thevan, (1925) 49 M.L.J. 742: 
23 L. W. 296: A. I. R. 1926 Mad. 187; 
Valia Muhammad v. Sevakutti Koyi, (1933) 
66 M.L.J. 355: 39 L.W. 116: A.I.R. 1934 
Mad. 197; Krishna Prasad Singh v. Adyanath 
Ghata, (1943) LL.R. 22 Pat. 513. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960), as amended by Act XXIII 
of 1973 praying the High Court to revise the 
Order of the Court of the Principal Subordi- 
nate Judge (Appellate Authority), Salem, 
dated 18th December, 1980 and made in C. 
M.A. No. 48 of 1976 (R.'C.0.P.) No. 
6 of 1975, District Munsif (Rent Controller), 
Salem. 


M. R. Narayanaswami, for P. Shanmugham 
and C. Venugopal, for Petitioner. 


S. Jagadeesan, for Respondent. 
The Court made the following 


Orper.—The landlord is the revision peti- 
tioner before me. This revision petition arises 
out of the proceedings taken under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), hereinafter referred to 
as the Act, on the following allegations. 


2. The petitioner claims that the property 
belongs to him. The respondent became a 
tenant under him under Exhibit A-2, dated 
10th July, 1969 agreeing to pay a monthly 
rent of Rs. 50 payable on 10th of every 
English calendar month, on default at Rs. 52 
per month from the date of default. The rent 
was paid regularly till 23rd August, 1972, 
admittedly and thereafter he failed to pay the 
rent and committed wilful default. This 
necessitated the landlord in preferring R.C. 
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O.P. No. 36 of 1973. But the same was 
withdrawn, as there was a defect in the issue 
of notice as required under section 106 of the 
Transfer of Property Act. It may bẹ stated 
at this stage that the law was somewhat nebu- 
lous as regards the necessity of notice to the 
proceedings under the Rent Control Act. 
However, presently it is settled by the recent 
rulings of the Supreme Court that no such 
notice is required. When the respondent was 
called upon by a notice, dated 15th Novem- 
ber, 1974 to vacate the premises and deliver 
possession by 10th December, 1974, he replied 
without complying with the said request. 
Therefore, on two grounds, eviction was sought 
viz.: (1) wilful default in payment of rent ; and 
(2) bona fide requirement of the building for 
his own use and occupation. Further, it was 
alleged, that the respondent had denied the 
title of the petitioner. This would be ar 
added ground for evicion. 


3. In the counter-filed by the respondent- 
tenant, it was stated that the lease was admit- 
ted and it was in the beginning of the year, 
1961, he paid an advance of Rs. 300 and 
obtained a receipt from the petitioner. The 
rent was increased from Rs. 30 to 50. How- 
ever, the Government issued several notices, 
firstly, Exhibit B-1, dated 29th May, 1971, & 
notice under section 7 of the Tamil Nadu 
Land Encroachment Act (Tamil Nadu Act 
TII of 1905). Thereafter, a notice under 
Exhibit B-4 was issued under section 5 by the 
Estate Revenue Inspector, Salem. Notwith- 
Standing all these, the rent continued to be 
paid till 23rd August, 1972. However, when 
notice came to be issued under section 7 of 
the Tamil Nadu Act III of 1905, under Exhi- 
but B-5, dated 15th September, 1972 and 
again under Exhibit B-6, dated 25th March, 
1973, under section 6 of the said ‘Act, the res- 
pondent bona fide thought that the petitioner 
had no title to the suit property and, there- 
fore, he denied petitioner’s title to the same. 


4. On these pleadings when the matter was 
taken up for trial by the Rent Controller, he 
was of the view that the tenant committed 
wilful default in payment of rent and that there 
was no bona fide denial of title. However, 
the landlord had not made out the need for 
additional accommodation. Accordingly he 
ordered eviction on two grounds, viz... 
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wilful default in payment of rent and denial 
of title without bona fides. ‘Against this order 
of eviction the matter was taken up in appeal 
by the tenant. The appellate Authority, in the 
first instance, remitted the matter. That order 
of remit was questioned in C. R.P. No. 65 of 
1980, successfully by the landlord and a direc- 
tion was given by this Court in the said revi- 
sion petition that the matter had to be gone 
into by the lower appellate Authority himself. 
Therefore by an order, dated 18th December, 
1980, the appellate Authority was of the view 
that because of the notices issued under Exhi- 
bits B-1 and B-4 to B-6, there was an immi- 
nent threat of eviction and it was on that the 
tenant was obliged to deriy the title. It was 
also noted that those notices had mentioned 
the petition-property as the subject-matter of 
eviction. Under those circumstances, the 
lower appellate Court went to the extent of 
holding that the revision petitioner herein did 
not have title and, therefore, he would not be 
entitled to receive rent. On these findings the 
appeal was allowed. It is to 1evise this order, 
the present revision petition has been prefer- 
red. A Wik 


5. Mr. M. R. Narayanaswami, the learned. 
counsel appearing for the landlord-petitioner 
submits as under :— 


(1) The proceedings under the Tamil Nadu 
Land Encroachment ‘Act have nothing to do 
whatever with the building. Admittedly the 
respondent was inducted into possession of the 
premises under Exhibit A-2 in 1969 as a 
tenant by the revision petitioner. Therefore, 
he is a landlord within the meaning of the ‘Act; 


(2) The estoppel contained in section 116 of 
the Indian Evidence Act would clearly apply. 
The -only exception is where there is a bona 
fide denial of title. In the instant case there 
cannot be.any such bona fides for the simple 
reason: that the tenant would, at no point of 
time, bring the B memo, to the notice of the 
landlord. He has been visited with the notice 
under the Land Encroachment ‘Act, in which 
event it would have been possible for the land- 
lord to secure his title. Therefore, when he 
received the notice under Exhibit B-1, that will 
clearly go to show that there is complete lack 
of bona fides, In support of the above sub- 
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S. Chokkalingam Pillai and another v. M. 
S. S. M. Ganesa Shanmugasundaram Pillai’, 
K. S. M. Guruswami Nadar v. N. G. 
Ramanathan? and P. Sadasivam v. M. M. 
Rathinasabapathyi. The learned counsel for 
the petitioner would urge that this is a case in. 
which the tenant is seeking to set up title in 
Government, which he cannot be permitted to 
do, because the encroachment proceedings 
relate only to the site and has nothing to do 
with the building or the superstructure. There- 
fore, such a setting up of title is clearly for- 
bidden as laid down in P. Sadasivam v., M. 
M. Rathinasabapathy® ; and 


(3) The iower appellate Court has gone wrong 
by holding that the petitioner has no title, 
which is certainly alien to the jurisdiction 
exercisable under the ‘Act. 


6. In opposition to this, Mr. S. Jagadeesan, 
the learned counsel appearing for the respon- 
dent would state that what is required to be 
decided is whether the tenant was actuated by 
good faith in denying the title. One impor- 
tant feature in this case is that in spite of the 
notice under Exhibit B-1, the tenant continued 
to pay the rent till 23rd August, 1972. But 
thereafter when he was visited with Exhibits 
B-5 and B-6, notices the latter being of very 
serious consequence because that is a final notice 
under the Tamil Nadu ‘Act III of 1905, the 
tenant bona fide believed that the revision- 
petitionerfandlord had no title to the land. 
Once he entertained a genuine threat of evic- 
tion from the premises that is occupied by him, 
since the notices Exhibits B-1 and B-4 to B-6 
clearly referred to the superstructure as an 
unauthorized ‘construction, in good faith, it was 
thought that the landlord had no titlé and 
that he may have to suffer the penalty of evic- 
tion as seen from the notice under Exhibit 
B-6. Therefore, this is not a case in which 
section 116 of the Indian Evidence Act, would 
apply. Nor again thie decision in K. S. M. 
Guruswami Nadar v. N. G. Ranganathan’, 
will have any relevance because the cases cited 
set out the general principles. In P. Sada- 
siyam v. M. M. Rathinasabapathy’?, in deter- 


gg A NG Le 
1. (1950) 2 M.L.J. 605: 63 L.W. 927: 

A.I.R. 1951 Mad. 284. 

“2: (1953) 2 M.L.J. 511: I.L.R. (1954) 

Mad. 341: A.I.R. 1954 Mad. 402. 


mission, he relied on decisions of this ‘Court in 3. (1970) 83 L.W. 713. 


Il] 


mining the bona fide need of the landlord, it 
was observed by the Court that the landlord 
is a person who is entitled to receive the rent 
and not the owner within the meaning of the 
definition occurring under that Act, Therefore, 
it was not necessary to determine the title, who 
was the real owner. That case will have no 
application whatever to the facts of the pre- 
sent.case. May be, the lower appellate Court 
had gone to the extent of determining the title 
of the landloyd. Once it is held that the 
conduct of the tenant is bona fide, it matters 
very little, who has title to the property. 


7. The only question that requires to be oon- 
sidered is whether the respondent-tenant has 
denied the title of the landlord bona fide? 
Section 10 (1) of the Tamil Nadu Buildings 
(Tease and Rent Control) ‘Act, 1960, states as 
follows:—- 


“A tenant shall not be evicted whether in 
execution of a decree or otherwise except 
in accordance with the provisions of this 
section or sections 14 to 16. 

The second provision provided further that 
where the tenant denies the title of the land- 
lord or claims right of permanent tenancy, 
the Controller shall decide whether the 
denial or claim is bona fide and if he records 
a finding to that" effect, the landlord shall 
be entitled to sue for eviction of the tenant 
in a civil Court and the Court:may ‘pass a 
decree for eviction on any of the grounds 
mentioned in the said ° sections, notwith- 
Standing that the Court finds that such 
denial does not involve forfeiture of the 
lease or that the claim is unfounded.” 


8. If one has regard to this sub-section, cer- 
tainly there was no jurisdiction on the part of 
the appellate authority to decide in whom the 
title vested. But that need not detain us any 
further for the very simple reason enumerated 
in the ground of eviction under sub-section (2). 
Clause (vii) states that the tenant has denied 
title of the landlord or claimed a right of per- 
maneni tenancy and that such denial or claim 
was not bona fide. It is in this context the 
question assumes importance whether the 
denial of title by the respondent herein was 
bona fide or not. From the ‘B’ memos. it 
appears that the superstructure has been built 
upon the land belonging to the Government. 
The first of such ‘B’ memos. is Exhibit B-1. 
That was a notice issued under séction 7 of 
the Tamil Nadu Act TII of 1905. The ex- 
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tent that has been encroached upon is 1 cent 
and the manner in which the encroachment 
has been made is by putting up a building 
(Lorry booking office). The notice under 
section 7 is a prelude or forerunner to evic- 
tion under section 6 of the Tamil Nadu Land 
Encroachment ‘Act, 1905. That is why sec- 

tion 7 says that it is prior notice to person in 

occupation calling upon the person in occupa- 

tion to show cause before a certain date why 

he should not be proceeded against under sec- 

tion 6, for this unauthorised occupation. 

Therefore, having regard to the statutory pro- 
vision, it is no wonder, the tenant, who is in 

occupation has come to be served with this 
notice. Under these circumstances, Mr. M. 

R. Narayanaswami, the learned counsel for 
the petitioner would urge that if really the 
tenant was actuated by bona fides or good 
faith, he should have informed this fact to the 
landlord. I do not think so. In the instant 
case, the tenant continues to pay the rent till 
23rd August, 1972, which is admitted before 
me. Thereafter he comes to be issued the 
notice under Exhibit B-5, dated 15th Septem- 
ber, 1972, which again is one under section 7 
of the Act. The matter did not stop there. 

Again, under Exhibit B-6, dated 25th March, | 
1973, the notice under section 6 comes to be! 
issued. It is this notice which has penal conse- 
quence because he is liable to be summarily 
evicted. One thing is very striking in all 
these notices. -In the last column, as to the 
manner, of. enjoyment, what is mentioned is 
the superstructure, which forms the subject- 
matter of Exhibit A-2. Therefore, when there! 
is an actual threat of eviction or an imminent 
danger of eviction, if a person denies the 
title of the landlord, I am of the view that it 
will constitute an exception to section 116 of 
the Indian Evidence Act. That section says 
as follows: 


“116. No tenant of immovable property, 
or person claiming through such tenant, 
shall, during the continuance of the tenancy, 
be permitted to deny that the landlord of 
such tenant had, at the beginning of the 
tenancy, a title to such immovable property; 
and no person who came upon any immov- 
able property by the licence of the person 
in possession thereof, shall be permitted to 
deny that such person had a title to such 
possession. at the time when such license 
was given.” 
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This would constitute an ‘exception is clear 
from the ruling of S. Chokkalingam Pillai 
and another v. M. S. S. M. Ganesa Shanmuga- 
sundaram Pillai*. The learned Judges observ- 
ed as follows: 


“What exactly constitutes a threat of evic- 
tion by title paramount which results in the 
determination. of a lease has been considered 
in several cases of which it is necessary for 
me to mention only the rulings in Fogendra- 
lal Sankar v. Moheshchandra Sadha? ; Raj- 
krishna Prasadlal Singh Deo v. Baraboni 
Coal Concern Limited; Alaga Pillai v. 
Ramaswami Thevant; Valia Muhammad v. 
Sevakutti Koyi® and Krishna Prasad Singh 
v. Adyanath Ghata’. What emerges from 
the relevant case law on the subject is neatly 
stated by Sarkar on Evidence in his com- 
mentary to section 116 of the Indian Evi- 
dence Act. It is sufficient for me to say 
that in order to constitute an eviction by a 
person claiming under paramount title, it is 
_ not necessary that the tenant should be put 
_ out of possession or ejectment should be 
brought about, and that a threat of eviction 
is sufficient, and if the tenant, in consequence 
of such threat, attorns to the claimant, he 
can set this up as an eviction by way of 
defence to an action for rent, subject to his 
proving the evictor’s title, but there is no 
eviction if the tenant gives up possession 
_ voluntarily. Tf the true owner is armed 
_ with a legal process for eviction which can- 
not be lawfully resisted even though the 
tenant is not put out of possession the 
threat to put him out of possession amounts 
_ in law to eviction. The threat by the third 
party as well as the submission to it by the 
_ tenant who attorns to him must be real 
and bona fide. For a threat.of eviction by 
title paramount to constitute a good defence 
the party evicting must have good title and 
_ the tenant must have quitted against bis 
will.” 
1. (1950) 2 M.L.J. 605: 63 L.W. 927: 
A.I.R. 1951 Mad. 284. 
2. (1928) I.L.R. 55 Cal. 1013. 
3. (1934) I.L.R. 62 Cal. 346. 
4. (1925) 49 M.L.J. 742: 23 L. W. 
296: A.I.R. 1926 Mad. 187. 
5. (1933) 66 M.L.J. 355: 39 L. W. 
116: A.I.R. 1934 Mad. 197. 
6. (1943) I.L.R. 22 Pat... 513. 
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In K. S. M. Guruswami Nadar v. N. G. 
Ranganathan", it was observed in paragraph 11 
as under :— 


“Jt therefore follows that the defendant is 
estopped only to the extent of the half 
share covered by Exhibit B-6. The plain- 
tiff, however, cannot get possession in this 
suit, as it is not possible in this suit to 
partition the property and deliver a half 
share to the plaintiff. In such a case, as 
pointed out by Foa on Landlord and Tenant, 
6th Edn. page 195, where there is eviction by 
title paramount of only part of the demised 
premises, the whole of the rent is not sus- 
pended, but rent has to be apportioned. 
‘Applying this principle, the plaintiff may 
be entitled to rent for half the house. But 
the difficulty is that after the expiry of the 
term, there is no continuance of the ten- 
ancy so as to convert him into a tenant 
holding over. He would therefore be entitl- 
ed only to damages for use and occupation. 
But this has not been the basis of the suit, 
and this has not been determined by the 
trial Court.” 
9. But this case has no relevance whatever 
in view of the fact that there is a clear threat 
of eviction by reason of the notice under. sec- 
tion 6 of the Tamil Nadu Act, IIT of 1905. 
In P. Sadasivam v. M. M. Rathinasabapathy’, 
my learned brother Ramanujam, J., was con- 
cerned with determination of the question as 
to the personal need of the landlord. There 
the tenant sought to set up title in the Trust 
and the question whether the need of the Trust 
was to be established: or the need .of the land- 
lord, who. actually inducted the tenant into 
possession, required to be determined. The 
learned Judge answered that having regard to 
the definition of landlord, there is no reason 
to restrict the same to the owner. The situa- 
tion here is entirely different. The question 
is as to the determination of the good faith on 
the part of the tenant. The circumstances 
narrated above viz., that only on threat of | 
elviction, the tenant was obliged to deny the 
title of the landlord, when what was referred 
to in the notice was the supersructure would 





1. (1953) 2 M.L.J. 
Mad. 402 at 406. 
2. (1970) 83 L.W. 713. 


S11: A.I.R. 1954 


Il] PURUSHOTHAMAN 
{undoubtedly spell out bona fide. I am unable 
|to accept the argument that under the Land 
{Encroachment proceedings the Government is 
‘concerned only with the Jand and not with the 
superstructure. This is not the correct way 
of looking at the matter, because it is true, 
under the land encroachment proceedings the 
(Government does not concern itself with the 
{building. But where the land on which the 
superstructure stands as seen from the B 
Memos. viz., Exhibits B-1,:B-5 and B-6 
belonged to the Government and then what is 
teferred to in all these notices, as has been 
observed earlier, is the building in which the 
lorry booking Office is situate, the tenant enter- 
tained the genuine apprehension as to the title 
of the landlord. 





110. Any finding of the lower appellate autho- 

jrity holding that the Government has title 
jcannot be construed by- the authorities except 
|to a limited extent viz., to determine the bona 
fides on the part of the tenant. So construed 
jin this way, there can be no objection what- 
Jever in the landlord establishing his title in a 
“civil suit. But as I observed above at the 
outset the question need not detain us to 
determine the good faith on the part of the 
tenant. T find in the instant case that the 
conduct of the tenant is clearly bona fide. 
‘Therefore, the order of the appellate autho- 
tity can easily be upheld. The civil revi- 
‘sion petition is accordingly dismissed. There 
will be no order as to costs. 


11. I make it clear that’ I have not decided 
the title of the landlord viz., the petitioner. 
All that T have endeavoured is to point out 
the bona fides of the tenant in denying the 
landlord’s title. I am informed by the learn- 
ed counsel on . both sides that a sum of 
Rs. 4,000 lies to the credit of C.M.'A.-No. 48 
of 1976. This will remain in Court deposit 
till 31st March, 1982, to enable the landlord 
to obtain orders of transfer to the civil Court 
in the event of suit being filed for declaration 
‘of title. If no such order is obtained it will 
be open to the tenant to withdraw the same 
without furnishing any security. 


R.S. 





Ordered accordingly. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT :—V. Ramaswami and T. N. Singara- 
velu, JJ. 


R. Purushothaman and others 
Appellants” 


a 
U. ; 


K. Dhanapal and others 
Respondents. 


Limitation Act (XXX VI of 1963), section 6 
and Schedule I, Articles 59 and 113—Suit to 
reopen a partition made on 11th September, 
1953—Partition deed registered—Suit filed on 
8th April, 1975, more than 3 years after first 
plaintiff became major — Limitation to. be 
reckoned from the date when the facts became 
known—Suit held barred—Article 113 applied 
regarding limitation. 


One K died on 19th December, 1951, leaving 
properties and surviving him 3 sons, defen- 
dants 1, 2 and 4 and his wife the 3rd defen- 
dant. On 11th September, 1953, a partition 
was effected between the parties wherein. 
the 2nd defendant being a minor was repre- 
sented by his mother.. The plaintiffs who are 
the sons of the 4th defendant filed a suit on 
8th April, 1975, more than three years after 
the first plaintiff had attained majority, to 
re-open the 1953 partition and for fresh parti- 
tion and separate possession of their shares in 
the properties after cancelling the 1953 parti- 
tion deed. The defendants contended that 
the suit was barred by. limitation. The trial 
Judge accepted the plea. He found however. 
that some lands in far-off villages including a 
mango grove had not been divided but that 
the partition was fair and reasonable. He 
gave a decree for partition only in respect of 
the items not included in the earlier parti- 
tion. The plaintiffs appealed. The question 
was as to what was the period of limitation 
for filing the suit and whether the suit was 
barred, 





#O.S.A. No. 122 of 1980. 
23rd February, 1982. 
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Held: Under ‘Article 59 of the first schedule 
to the Limitation Act of 1963, to cancel or set 
aside an instrument, a period of three years 
limitation is prescribed and the period is to 
begin when the facts entitling the plaintiff to 
have the instrument set aside became known 
to him. If this Article is taken as the proper 
Article, then a period of three years will have 
to be counted from the date when the plain- 
tiff attained the age of majority as he shall 
be deemed to have been aware of the fact at 
least from that date since the partition deed 
of 1953 was a registered document and the 
parties had been put in possession of their 
respective shares of the properties as and from 
that date. But the suit as such may be taken 
as one for which no specific period of limita- 
tion is provided elsewhere in the schedule to 
the Act and therefore Article 113 is the one 
that is applicable to the instant case. Under 
that Article, any suit for which no period of 
limitation is provided elsewhere in the sche- 
dule, will have to be filed within a period of 
three years when the right to sue accrues. 
The right to sue had accrued to the plain- 
tiff when the original partition of 1953 which 
is assailed as unfair and unjust was executed. 
But, since he was under legal disability within 
the meaning of section 6 of the Limitation 
‘Act, the period of three years will have to be 
counted from the date when he attained the 
age of majority, and therefore the suit should 
have been filed within three years from the 
date when he attained the age of majority. 


‘[Para. 3.] 
Cases referred to:— 


Ratnam Chettiar v. S. M. Kuppuswami, 
(1976) 1 S.C.C. 214: (1976) 1S.C.R. 863: 
A.I.R. 1976 S.C. 1; Meenambal v. Chocka- 
linga Chettiar, (1978) 1 M.L.J. 398: I.L.R. 
(1978) 1 Mad. 47: 91 L.W. 49: 'A.L.R. 
1978 Mad. 230. 


Appeal under clause 15 of the Letters Patent 
and Order 36, rule 1 of the Original Side Rules 
against the Judgment and Decree of Mr. 
Justice Shanmukham, dated 20th Novem- 
ber, 1979, and made in the exercise of the 
Ordinary Original Civil ‘Jurisdiction of the 
High Court in C.S. No. 111 of 1975. 


G. K. Damodar Rao, for ‘Appellants. 


S. Sivasubramaniam, P. Pandi and P. Mohana- 
sundaram, for Respondents. 
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The Judgment of the Court was delivered by 


Ramaswami, J—The plaintiffs are the appel-- 
lants. A suit was filed by them on 8th April,. 
1975, for reopening a partition already effect- 
ed on 11th September, 1953, and for parti- 
tion and separate possession of their share in 
the properties. The prior partition dated 11th 
September, 1953, was executed by the three 
sons of one Krishnaswami Chetty who are: 
defendants 1, 2 and 4 herein and the third 
defendant who is the wife of the said Krishna- 
swami Chetty. The plaintiffs are the child- 
ten of the fourth defendant. The said’ 
Krishnaswami 'Chetty died on 19th December, 
1951, leaving the fourth defendant, the father 
of the plaintiffs, who is the eldest son, and 
two other sons, defendants 1 and 2 of whom: 
the second defendant was then a minor repre- 
sented by his mother and guardian. This suit 
has been filed more than three years after the 
first plaintiff had attained the age of majo-- 
rity. One of the main defences in the suit 
was that the suit is barred by limitation. The: 
learned Judge has accepted this contention. 
However, since some of the landed properties 
situated in some far off villages including a 
mango grove were not divided, the learned’ 
Judge also went into the question whether the 
partition dated 11th September, 1953, was fair 
and equal and ultimately held that the parti- 
tion was fair and reasonable and does not calf 
for any interference. After giving those find- 
ings, the learned Tudge gave a decree for parti- 
tion as prayed for in respect of those items 
which were not included in the partition dated’ 
11th September, 1953. It is against this 
decree and judgment the present appeal has 
been filed. 


2. The learned counsel for the appellants 
contended that the suit is not barred by limita- 
tion mainly relying on certain observations of 
the Supreme Court in Ratnam Chettiar v. 
S. M. Kuppuswami:, where it was observed by 
the learned Judges as follows: 


“Where, however, a partition effected be- 
tween the members of a Hindu undivided 
family which consists of minors is proved 
to be unjust and unfair and is detrimental 
to the interests of the minors, the partition 


1. (1976) 1 S.C.C. 214: (1976) 1 S.C. 
R. 863: A.I.R. 1976 S.C. 1. 


11] 


can certainly be reopened whatever the 
length of time when the partition took 
place. In such a case it is the duty of the 
Court to protect and safeguard the interests 
of the minors and the onus of proof that the 
partition was just and fair is on the party 
supporting the partition.” 


This passage was relied on by the learned 
counsel as applicable to the facts of this case 
and he said that there can be no limitation in 
a case where at the time partition the party 
challenging the partition was a minor and he 
wants to question the partition on the ground 
that it is unfair, unjust or inequitable. We 
are unable to agree with this contention of 
the learned counsel; nor can the judgment of 
the Supreme Court be said to have laid any 
such proposition, In the case before the 
Supreme Court, the suit was filed for parti- 
tion after cancellation of a partition deed 
made between the father of the plaintiffs and 
his elder brother on 10th May, 1940. At the 
time when the partition was made, the plain- 
tiffs were minors. The suit itself was filed 
when the plaintiffs were still minors and had 
not even attained the age of majority, that is 
to say, both at the time when the partition was 
effected by the father as also at the time when 
they filed the suit for setting aside the panti- 
tion, the plaintiffs, were minors. Therefore, 
no question of limitation as such arose for 
consideration in that case. It may also be 
mentioned that the father of the plaintiffs was 
made the fifth defendant in the suit and 
It appears that he not only did not contest the 
suit but accepted the partition even in the 
Supreme ‘Court. But what was argued in 
that case was that the partition was effected 
by the plaintiffs’ father in 10th May, 1940, 
and the case itself came up before the Supreme 
Court for hearing in 1975, more than 35 years 
after the partition and, in those circumstances, 
as seen from paragraph 7 of the judgment it 
was argued that the partition between the two 
brothers, namely the plaintiffs’ father and his 
brother, was voluntarily made about 35 years 
back and the father of the plaintiffs had most 
willingly and with good grace accepted the 
partition of the shares that were allotted to 
him. In answer to this contention, the 
Supreme Court observed that if once the parti- 
tion is proved to be unjust and unfair and is 
detrimental to the interests of the minors. the 
M.L.J.—37 
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partition can certainly be reopened, whatever 
the length of time when the partition took 
place. When a sympathy was sought to be 
raised on the ground that the father had ac- 
cepted the partition even before the Supreme 
Court and that 35 years’ time had elapsed, 
the Supreme Court felt that they were not 
relevant considerations if once the Court came’ 
to the conclusion that the partition was unjust 
and unfair. The decision, therefore, in no way 
supports the contention of the learned counsef 
for the appellants. In fact a similar argument 
based on the same observations appears to 
have been raised before Ramanujam, J., in 
the case in Meenambal v. Chockalinga Chet- 
tiar’, where the learned Judge did not accept 
it and said that the decision of the Supreme 
Court cannot be taken to be an authority for 
the proposition that whenever a partition is 
unfair and unequal, the same can be set aside 
without reference to the question of limita- 
tion. 


3. The question for consideration then is as 
to what is the period of limitation for filing 
the suit and whether the suit is barred by 
limitation. Under Article 59 of the First Sche- ; 
dule to the Limitation Act of 1963, to cancel: 
or set aside an instrument, a period of three | 
years limitation is prescribed and the period | 
is to begin when the facts entitling the plain- 
tiff to have the instrument set aside became} 
known to him. If this Article is taken as a 
proper Article, then a period of three years 
will have to be counted from the date when 
the first plaintiff attained the age of majority 
as he shall be deemed to have been aware of | 
the fact at least from that date since the 
partition deed of 1953 was a registered docu- 
ment and the parties have been put in posses- | 
sion of their respective shares of the proper- | 
ties as and from that date. But in our view 
the suit as such may be taken as one for: 
which no specific period of limitation is provid. ' 
ed elsewhere in the Schedule to the Act and 
therefore Article 113 is the one that is appli- | 
cable to the instant case. Under that Arti- 
cle, any suit for which no period of limitation 
is provided elsewhere in the Schedule. 
will have to be filed within a period of 





1. (1978) 1M.L.J. 398: (1978) I.L.R. 
1 Mad. 47:91 L.W. 49: A.I.R. 1978 Mad. 
230. 
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three years when the right to sue accrues. The 
right to sue had accrued to the plaintiff when 
the original partition of 1953 which is assailed 
as unfair and unjust was executed. But since 
he was under a legal disability within the 
meaning of section 6 of the Limitation Act, 
the period of three years will have to be count- 
ed from the date when he attains the age of 
majority and, therefore, the suit should have 
been filed within three years from the date 
when he attained the age of majority. The 
first plaintiff attained the age of majority on 
lst October, 1969, and therefore the suit filed 
in 1975 is hopelessly barred by limitation. 


4. It was then contended by the learned 
counsel for the appellants that in respect of 
the mango garden shown as item 6 of the 
plaint A schedule and the six items of pro- 
perties shown in the additional written state- 
ment, there was a partition arrangement under 
Exhibit P-7 in 1970 and that under that parti- 
tion all the six items mentioned in the addi- 
tional written statement fell to the share of the 
plaintiffs’ father, the fourth defendant in the 
suit, and therefore, the decree restricting the 
plaintiffs’ right in respect of the properties to 
a 5!24th share is incorrect. The learned 
Judge did not accept the contention of the 
petitioner that there was any partition in the 
year 1970 and on a construction of Exhibit 
P-7, the learned Judge felt that it would not 
amount to a partition at all. We are in entire 
agreement with the learned Judge. Apart 
from the fact that the recitals in Exhibit P-7 
do not show that it is ‘a partition as such but 
is only an agreement to partition, if it is to be 
treated as a deed of partition, it is inadmissible 
in evidence. - ‘Exhibit P-7 is neither written 
in any stamp-paper nor registered and the 
value of the property is more than Rs. 100. 
Further even for evidencing possession, we 
cannot rely on the same because the mango 
grove of the total extent of 8 acres odd was 
shown as item 6 in the schedule A to the 
plaint and it had not been claimed in the 
plaint that the mango garden was ever divided 
in 1970 and only a little over 2 acres was 
allotted to the plaintiffs’ father. The plain- 
tiffs, therefore, have not asserted that they had 
been in possession of the properties allotted 
to them under the partition agreement of the 
year 1970 adversely to the defendants in order 
to claim any right even on the basis that it was 
a partition arrangement. We are therefore, 
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unable to agree with the learned counsel for 
the appellants that either a portion of the 
mango garden was actually allotted to the 
plaintiff or that the properties shown in the 
additional written statement were allotted to 
the plaintiffs in a partition of the year 1970. 


5. In the result, the appeal fails and it is 
dismissed, but there will be no order as to 
costs. 


R.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :-—S. Mohan, J. 


R. Saravanan A ppellant* 


U. 


Sri Vedaranyeswaraswami Devasthanam, 
Vellalar Koil, Mayuram Town, represent- 
ed by its hereditary trustee, the Adina- 
karthar of Dharmapuram Mutt and another 


Respondents. 


(A) Transfer of Property Act (IV of 1882), 
section 106. 


(B) Easements Act (V of 1882), section 52. 


(C) Tamil Nadu Cultivating Tenants Pro- 
tection Act (XXV of 1955)—Suit by tenant 
for permanent injunction — Right to pluck 
cocoanuts whether lease or licence — Benefits 
of the Tamil Nadu Cultivating Tenants Pro- 
tection Act claimed — Claim as cultivating 
tenant whether tenable. 


The plaintiff sued for a permanent injunction 
contending that a bare right to pluck cocoa- 
nuts would amount to a lease and so long 
as the lease was subsisting between the 
parties he would. be entitled to the 
benefits of the Tamil Nadu ‘Cultivating 
Tenants’ Protection Act and therefore he could 
not be evicted nor could his enjoyment be dis- 
turbed. Inasmuch as there was interference 
with his enjoyment, by the first defendant— 
Devasthanam it had become necessary to file 
the suit. In defence, it was contended that 


*S.A. No. 2656 of 1977. 
5th March, 1981. 
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a bare right to pluck cocoanuts would not 
amount to lease. The defence prevailed with 
the Courts below, and hence the second appeal. 


Held, the night to pluck cocoanuts will amount 
to a lease of immoveable property having 
regard to the definition of ‘land’ in the Gene- 
ral Clauses Act and the plaintiff will there- 
fore be a lessee. Ranga Iyengar v. Siva- 
swami Pandaram, (1977) 2 M.L.J. 265: 90 
L. W. 559: A.I.R. 1977 Mad. 364 
(followed) . 


Cases referred to:— 


Venugopal Pillai v. Thirunavukkarasu, (1948) 
2 M. L. J. 155: 61 L. W. 514: A. I. 
R. 1949 Mad. 148; Ranga Iyengar v. Siva- 
swami Pandaram, (1977) 2 M.L.J. 265: 90 
L.W. 559: A.I.R. 1977 Mad. 364; Venkata- 
chalapathi Odayar v. Rajalakshmi Ammal, 
(1981) 1 M.L.J. 11: 93 L.W. 505; Mar- 
shall v. Green, (1875) L.R. 1 ‘C.P.D. 35: Dup- 
pa v. Mayo, Wms. Saunders, 1871 Edition, p. 
394; Seeni Chettiar v. Santhanathan Chettiar, 
(1897) 6 M.L.J. 281: 1.L.R. 20 Mad. 58 
(F.B.); Natesa Gramani v. Thangavelu 
Gramani, (1915) I.L.R. 38 Mad. 883; Shiv 
Dayal v. Puttu Lal, (1932) I.L.R. 54 All. 
437: A.I.R. 1933 All. 50. 


Appeal against the decree of the Sub-Court, 
Nagapattinam in A.S. No. 39 of 1977 pre- 
ferred against O.S. No. 338 of 1975, District 
Munsif ‘Court of Mayuram. 


C. Jayaraj and S. Y. Masord, for Appellant. 


R. G. Rajan, V. Radhakrishnan and G. 
Nagarajan, for Respondent. 


The Court delivered the following. 


Jupement.—The plaintiff, who could not 
succeed in either of the Courts below, has come 
up by way of second appeal. The suit O.S. 
No. 338 of 1975 on the file of the learned 
District Munsif, Mayuram, was one for a per- 
manent injunction contending that a bare right 
to pluck cocoanuts would amount to a lease, 
‘and so long as the lease is subsisting between 
the parties, he would be entitled to the bene- 
fits of the Tamil Nadu Cultivating Tenants’ 
Protection. Act: and therefore, he could. not be 
evicted nor could his enjoyment be disturbed. 
Inasmuch as there is interference with his 
enjoyment by the first. defendant-devasthanam, 
it had become necessary to filethe suit. In 
defence, it was contended that a bare right to 
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pluck cocoanuts would not amount to a lease 
but was a licence. This defence prevailed with 
the Courts below and hence the second appeal. 


2. What is urged before me by the learned 
counsel fcr the appellant is, having regard to 
the rulings in Venugopal Pillai v. Thirunavuk- 
karasu, and Ranga Iyengar vs Sivasami Pan- 
daram?, which are almost on all fours to this 
case the appellant is entitled to succeed. A 
right to pluck cocoanuts cannot be called a 
mere licence, because having regard to the 
definition of “immovable property” in section 
3, clause (26) of the General ‘Clauses Act, it 
would constitute a benefit arising out of a 
land. Therefore, once there is a transfer of 
interest in the immovable property which would 
take within it the benefit arising out of that, 
the appellant’s case ought to have been accept- 
ed. As against this, the learned counsel for 
the respondents, strongly relying upon the 
decision reported in Venkatachalapathi Odayar 
v. Rajalakshmi Ammal, states that such a 
right would not amount to a lease but was a 
licence. ‘There also, what was conferred was 
a mere right to pluck cocoanuts without any 
interference in the property. 


3. Having regard to the above arguments, 
the only question that arises for my determi- 
nation is, where a right to pluck cocoanuts is 
conferred upon the transferee, whether it would 
amount to a Jease or licence? In Venugopala 
Pillai v. Thirunavukkarasu’, the question arose 
whether right to tap the cocoanut trees for 
toddy would amount to a licence or not. In 
answering this, the Division Bench of this 
Court, consisting of Rajamannar, Officiating 
CJ., as he then was, and Yahya Ali, J. 
observed: at page 157— 


“On a plain reading of the document, it is 
clear that the rights which the defendant 
obtained thereunder were: (1) the right to 
enjoy the toddy yield from the trees; and 
(2) the right to enter upon the land for the 
said purpose. It is quite clear that the 
defendant did not obtain any right in and 








1. (1948) 2 M.L.J. 155: 61 L.W. 514: 
A.I.R. 1941 Mad. 148. 

2. (1977) 2M.L.J. 265: 90 L.W. 559: 
A.IJR. 1977 Mad. 364. 

3. (1981) 1 M.L.J. 11:93 L.W. 505. 
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to the land. He was not entitled to the 
exclusive possession of the land as such. 
The owner was entitled to make such use 
of the vacant land as she wanted to and she 
was expected, at her cost, to water the trees 
and keep the garden in good condition. 
The defendant cannot, therefore be held to 
be a lessee of the garden as such. So far 
as the land was concerned, he was only a 
licencee and his right to enter upon the Jand 
and to use the Jand was only so long as he 
had the right to enjoy the toddy yield from 
the trees. The next question is whether this 
tight to take the toddy yield from the trees 
to which certainly the defendant was 
entitled under the document was a right in 
the nature of a licence or was it a lease of 
immovable property? Section 105 of the 


Transfer of Property Act defines a lease thus . 


-—‘A lease of immovable property is a trans- 
fer of a right to enjoy such property, made 
for a certain time, express or implied, or in 
perpetuity, in consideration of a price paid 
cr promised, or of money...... > A licence 
is defined in the Indian Easements Act in 
section 52 as follows— 


‘Where one person grants to another, or to 
a definite number of other persons, a right 
to do, or continue to do, in or upon the 
immovable property of the grantor, some- 
thing which would, in the absence of such 
right, be unlawful, and such right does not 
amount to an easement or an interest in the 
property, the right is called a licence.’ 
According to section 3 of the Transfer of 
Property Act, immovable property does not 
include standing timber, growing crops or 
grass. But there is nothing in that Act 
otherwise defining immovable property. We 
have therefore to refer to the definition in 
section 3 (26) of the General Clauses Act, 
which runs thus :— 


“ ‘Immovable property’ shall include land 
benefits to arise out of land and things 
attached to the earth or permanently fastened 
to anything attached to the earth.” 


Now can the right to tap the cocoanut trees 
for toddy be said to be a benefit to arise out 
of land? If it can be, then the right which 
the defendant obtained under Exhibit P-1 
would be immovable property. To decide 
this question it is useful to refer to the lead- 
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ing case of Marshall v. Green, for the: 
statement of the law with regard to this 
subject, which is contained in the judgment 
cf Lord Coleridge, CJ. He cites the follow- 
ing passage from the notes of Sir Edward 
Vaughan Williams to the case of Duppa v.. 
Mayo?. ‘The principle of these decisions 
appear to be this, that wherever at the time 
of the contract it is contemplated, that the- 
purchaser should derive a benefit from the 
further growth of the thing sold, from further - 
vegetation and from the nutriment to be 
afforded by the land, the contract is to be: 
considered as for an interest in land, but 
where the process of vegetation is over, or: 
the parties agree that the thing sold shall be: 
immediately withdrawn from the land, the- 
land is to be considered as a mere ware- 
house of the thing sold, and the contract 
is for goods.’ This proposition has been 
applied again and again because it affords 
clear inteligible rule. It was applied in the 
Full Bench decision. of this Court in Seeni’ 


Chettiar v. Santhanathan Chettiar, where it 


was decided that a document, which assigned 
a right to cut and enjoy trees etc., standing 
in village tank bund for a period of four- 
years from its date conveyed an interest in 
immovable property, because it was contem- 
plated that the assignee should derive a 
benefit from further growth of the thing- 
sold, from further vegetation and from the 
nutriment to be afforded by the land. That 
an application of this task to a case like the: 
to the conclusion 
that the right covered by the document 
Exhibit P-1, in the case is a right to an 
interest in immovable property is brought 
out by the observations in the decision in: 
Natesa Gramani v. Thangavelu Gramani‘. 
No doubt, that was a case the decision in: 
which depended upon the language in the ~ 
Indian Registration Act. The learned’ 
Judges there had to deal with a document 





1. (1975) L.R. 1 C.P.D. 35. 

2. Wms. Saunders, 1871 Edition, page 394. 

3. (1897) 6 M.L.J. 281: I.L.R. 20 
Mad. 58 (F.B.). fie 


4. (1915) I.L.R. 38 Mad. 883. 
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which conferred on the transferee the right 
to enjoy the produce of palmyra trees in the 
garden including toddy, fruits, etc. White, 
C]., said that under that document the per- 
son who is entitled to take the toddy was 
-entitied to an interest in land, because as he 
put it ‘without Jand there would be no tree 
‘and without tree there would be no toddy’. 
‘Oldfield, J., observed thus—‘No doubt, in 
the present case, in which plaintiffs right 
was to draw palmyra juice, cut such leaves 
as his doing so involved and take the fruits 
of the trees, his right to do so for two rea- 
‘sons entitled that he should benefit, to adopt 
an expression from Marshall v. Green, by 
the nutriment afforded by the land’. The 
decision in that case eventually turned on 
the definition of movable property in the 
Registration Act, which includes ‘standing 
timber, growing crops and grass, fruit upon. 
and juice in trees....7 ` 


4. Applying the same test, it was held by a 
earned Judge of the Allahabad High Court in 
Shiv Dayal v. Puttu Lal’, that a mortgage 
of a fruit bearing tree is a mortgage. of im- 
movable property. Applying this test there 
can be no doubt that the right to tap the 
‘cocoanut trees and obtain toddy is in the nature 
of immovable property because it is a benefit 
which arises out of land. 


5. Applying the ratio of this ruling, my 
Yearned brother, Vi. Ramaswami, J., in Renga 
Iyengar v. Sivaswami Pandaram®, at page 269 
held: i 


- “Since iri this case the lease was not a lease 
of the land but it was a lease of the right 
to cut and remove cocoanuts from the trees 
standing on immovable property, it is a lease 
of immovable property itself and as held by 
this Court it is also an agricultural lease.” 


Unfortunately, neither of these two decisions 
was brought to the attention of my learned 
brother, Ramanujam, J., in Venkatachalapatht 
Odayar v. Rajalakshmi Ammal*, wherein also 
the identical question as to. whether a right to 





1. (1875) L.R. 1 C.P.D. 35. , 

2, (1932) I.L.R. 54 All. 437: ATR, 
1933 AÌl. 50. . 

3. (1977) 2 M.L.J. 265: 90 L.W. 559: 
A.I.R. 1977 Mad. 364. - 

4. (1981) 1 M.L.J. 11:93 L.W. 505. 
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collect the usufruct of the cocoanut trees with- 
out any right in the land would amount to a 
licence or a lease. The learned Judge held— 


“In this case, the defendant has been speci- 
fically given the right to collect the usu- 
fructs from the 135 cocoanut trees situate 
on the land. The case of the defendant is 
not thal any right to cultivate the land as 
such had been given to him. As a matter 
of fact, the earlier documents, Exhibits A-7 
and A-8, evidencing similar trans- 
actions do not create any interest in the land 

- in favour of the defendant and the only right 
granted to him was to collect the usufructs 
from the cocoanut trees for a period of one 
.year. Having regard to the fact that the 
defendant has not been granted any interest 
in the land and has not been authorised to 
put the land to any particular use, the trans- 
action between the plaintiff and the defendnat 
can only be taken as a licence. It also does 
not appear that an exclusive possession of the 
land has been given to the defendant, though 

- the defendant has been asked to attend to 
the watering of the cocoanut trees and: also 
to attend to the fencing of the land. It is 
only for the purpose of protecting his own 
interest and to secure the usufructs from the 
cocoanut trees to him. As I am of the 
view that the transaction between the plain- 
tiff and the defendant is a licence, there is 
no question of issuing a notice of termina- 
tion as contemplated in section 106 of the 
Act.” 


It requires to be noted, the ruling of the Divi- 
sion Bench takes note of the definition of 
‘and’ as occurring under section 3, clause (26) 
of. the General Clauses Act, which unfortu- 
nately has not been placed before this ‘Court. 
Bound as I am, I have no other option but to 
follow the ruling of the Division Bench as 
applied by V. Ramaswami, J., in Renga Iyen- 
gar v. Sivaswami Pandaram'. ‘Accordingly, 
the second appeal will stand allowed holding 
the plaintiff to be a Jessee. No costs. 


R.S. ‘Appeal allowed. 


1, (1977) 2 M.L.. 265. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Appellate Jurisdiction. ) 


Present :—P. R. Gokulakrishnan, O.CJ. 
and V. Ratnam, J. 


The Government of Tamil Nadu, repre- 
sented by Secretary to Government, Com- 
mercial Taxes and Religious Endowment 
Department, Madras-9 and another 
Appellants* 


D. 


M.N, Raghunathan Respondent. 
Tamil Nadu Ministerial Services Rules, 
rule 30 (b) — Tamil Nadu State Subordinate 
Services Rules, rule 48 — Respondent 
regularly appointed in the Religious Endow- 
ment Department — G.O.Ms. No. 2247, 
dated 28th December, 1967 exempting him 
from passing the Revenue Tests Parts I and 
L1T-—Confirmation as Assistant — Subsequent 
promotion as Superintendent — Board of 
Revenue seeking concurrence of Government 
for confirmation of the respondent — Show- 
cause notice issued by Government—Respon- 
dent required to pass examination—Cancella- 
tion of Board’s | proceedings — Government 
order quashed in writ proceedings. 


As to the scope and effect of the exemption 
granted to a person by the Government from 
passing the Revenue Tests, Parts I and IT, 
so as to enable him to be regularly appointed 
as an Assistant in the Board of Revenue, 
whether it will be available only for the parti- 
cular post or will enure also in regard to pro- 
motion to and confirmation in higher posts in 
the same Department, 


Held, that when the exemption was granted, 
the authorities ‘had taken into consideration 
his experience and capacity and then only 
such exemption was granted on merits, which 
exemption must be deemed to have exempted 
the respondent fully from passing the Revenue 
Tests, Parts I and III for any post which 
requires such qualification, in the said Depart- 
ment. ‘A reading of the concerned G.O.— 





*W.A. No. 106 of 1979. _ 
“> - 5M January, 1982. 
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G.O.Ms. No. 2247, Rev.—in the instant 
case would further indicate that the exemption 
granted in favour of the respondent from pass- 
ing the Revenue Tests, Parts I and III was 
with immediate effect and for all purposes 
though in order to enable him to be appointed 
as an Assistant in the Board of Revenue im- 
mediately. [Para. 8.] 


Appeal under clause 15 of the Letters Patent 
against the Order of the Justice Mohan, dated 
24th January, 1978 and made in the exercise 
of the Special Original Jurisdiction of the High. 
Court in Writ Petition No. 5947 of 1975 pre- 
sented under Article 226 of the Constitution 
of India to issue a writ of certiorari calling 
for the records of the 1st respondent in G.O. 
Ms. No. 1067, Commercial Taxes and Reli- 
gious Endowments Department, dated 5th 
September, 1975 and quash the said Order 
and made therein. 


The Government Pleader, for Appellants. 
D. Rajan, for Respondent. 
The Judgment of the Court was delivered by 


Gokulakrishnan, O.CJ.—This writ appeal is. 
against the order passed by Mohan, J., in 
W.P. No. 5947 of 1975. It is unnecessary 
for us to elaborately state the facts of the 
case. Suffice it to say that the respondent 
herein became the regularly appointed Assist- 
ant by virtue of the exemption granted to him 
in G.O.Ms. No. 2247, Revenue, dated 28th 
December, 1967. As per this Government 
order, the respondent was exempted with 
effect from the date of the said order of the 
Government from passing the Revenue Tests, 
Parts I and III, so as to enable him to be 
regularly appointed as an Assistant in the 
Board of Revenue. It is the admitted case 
that the respondent is a confirmed Assistant 
by virtue of the said Government Order. It 
is also admitted that the respondent has passed: 
Part II of the Revenue Test. Subsequently, 
the respondent was promoted as Superinten- 
dent in the very same Department. When 
the Board of Revenue sought the concurrence 
of the Government as regards the confirmation 
of the respondent as Superintendent, the Gov- 
ernment issued a show cause notice to the res- 
pondent as to why the promotion of the res- 
pondent as Superintendent should not be can- 
celled on the ground that he had not passed 


11] 


the required examinations and also on the 
ground that the exemption granted will enure 
only for regularising him as Assistant in the 
Board of Revenue and ultimately, the Gov- 
ernment cancelled the proceedings of the Board 
dated 20th June, 1972. It is as against this 
order of the Government the respondent filed 
W.P. No. 5947 of 1975. The learned Judge 
of this Court held that once the exemption is 
granted, whereby the respondent was not re- 
quired to pass Parts I and III of the Revenue 
Test, that exemption should be made avail- 
able not only for the particular post which 
required those qualifications but even for fur- 
ther promotion unless there is something to 
indicate to the contrary. With these obser- 
vations the learned Judge allowed the writ 
petition by quashing the impugned order. It 
is as against this Order of the learned Judge, 
the Government has preferred the above writ 
appeal. | 


2. According to the learned Government 
Pleader, the exemption granted will enure only 
to the post of the Assistant and if the respon- 
dent has to be promoted as the Superintendent, 
he has to qualify himself by passing the pres- 
cribed tests for the said post, that is, Parts I 
and III of the Revenue Test apart from the 
other qualifications required for the same. 


3. Mr. D. Raju, learned counsel appearing 
for the respondent on the other hand submitted 
that once the exemption is granted it is deemed 
that the person is qualified for the post of an 
Assistant. and there is no necessity for him to 
pass the prescribed tests for which exemption 
has been granted. Hence, according to the 
learned counsel, there is no need for the res- 
pondent to pass Parts Į and IIT of the Reve- 
nue Test to qualify himself for the post of 
Superintendent also. 


4. Rule 30 (b) of the Tamil Nadu Minis- 
terial Service Rules, states that no member of 
the service shall be eligible for promotion to 
any of the posts mentioned in column (i) of 
Annexure IV unless and until he has passed 
the special tests or undergone the training, if 
any, specified in the corresponding entry in 
column 2 thereof. 


5. In Annexure IV it is stated that for the 
post of Superintendent in the Office of the 
Board of Revenue other than those in the 
Commercial Taxes Branch, the person should 
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have passed the Revenue Test Parts I, II and 
III and also Revenue survey training for a 
period of not less than four weeks and ser- 
vice as Revenue Inspector in charge of a firka 
for a period of not less than one year. 


6. In Annexure IV the qualification pres- 
cribed for the Assistants in the Office of the 
Beard of Revenue other than those in the 
Commercial Tax Branch is that the person 
should have passed Revenue Test Parts I, II 
and III. 


7. As far as the present case is concerned, 
there is no difficulty as the respondent has all 
other qualifications except the passing of Parts. 
I and ITT of the Revenue Test. G.O. Ms. 
No. 2247, Revenue Department, dated 28th 
December, 1967, clearly states that exemption 
is granted to M. N. Raghunathan, who is the 
respondent herein, with effect from the date 
of the said order from passing the Revenue 
Test Parts I and ITI in order to enable him 
to be appointed as an Assistant in the Office 
of the Board of Revenue. This shows that 
the authorities thought it fit that the respon- 
dent even without passing Parts I and ITI of 
the Revenue Test is proficient in handling 
such subjects and that is why the 
exemption was granted while the respondent 
was appointed as Assistant. It is clear from 
the Annexure IV, that for the post of Assis- 
tant also a person must pass Parts I, II and 
TIT of the Revenue Tests. Once he acquires 
the knowledge in the said subject, and that 
has been recognised by the Government by 
granting the exemption, it is too much on the 
pari of the Government to state that the res- 
pondent must again pass the said. test to 
qualify himself to the post of Superintendent. 
The exemption was granted by virtue of the 
provisions contained in rule 48 of the Tamil 
Nadu State and Subordinate Services Rules. 
Rule 48 reads as follows: 


“48. Notwithstanding anything contained 
in these rules or in the special rules, the 
Governor shall have power to deal with the 
case of any person or class of persons serv- 
ing in a civil capacity under the Govern- 
ment of Tamil Nadu or of any person who 
has or of any class of persons who have 
served as aforesaid or any candidate or class 
of candidates for appointment to a service in 
such manner as may appear to him to be 
just and equitable: 
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Provided that, where any such rule is appli- 
‘cable to. the case of any person or class or 
persons, the case shall not be dealt with in 
any ‘manner less favourable to him or them 
than that provided by that rule.” 


Tt is by virtue of this rule, the exemption was 
correctly granted to the respondent who has 
‘put in sufficient number of years of service in 
the Department and after considering his 
merit, the exemption was granted by the G.O. 
Ms. No. 2247, dated 28th December, 1967. 


“8, We are clearly of opinion that when the 


‘exemption was granted, the authorities had 


jtaken into consideration his experience and 
capacity and then only such exemption was 
granted on merits which exemption must be 
ideemed to have exempted the respondent fully 
‘trem passing the Revenue Tests Parts I and 
{III for any post which requires such qualifi- 
cation, in the said Department. A reading of 
the G.O. Ms. No. 2247, Revenue wouid fur- 
ther indicate that exemption granted in favour 
of the respcndent from passing the Revenue 
Tests, Parts I and III is with immediate effecti 
and for all purposes though in order to cuatle 
him to be ‘appointed as an Assistant in the 
‘Board of Revenue immediately. The other 
reason given by the Government to the effect 
‘that the appellant ought to have served as an 
‘Assistant for a period of one year is not sup- 
ported by any provision or rules and as such 
‘this will not be a disqualification for the res- 
pondent to become the Superintendent. 





‘9. For all these reasons we are in complete 
agreement with the order passed by the learned 
‘single Judge of this Court and as such, the 
‘writ appeal is dismissed. There will be no 
order as to costs. 


R.S. 


—— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Swamikkannu, J. 


Rajagopal Petitioner* 
v. 
Sankaran and others ` _ Respondents. 


Civil Procedure Code (V of 1908), Order 8-A 
—Suit on promissory note—Plea of discharge 
by defendant by way of payment to father of 
the promisee—Application to implead father 
as third party—Maintainability—Order direct- 
ing impleading sustained.. . 


In a suit on a promissory note the defendant 
pleaded discharge by way of payment to the 
plaintiff's father and applied to have the 
father impleaded as a third party. The lower 
Court ordered the impleading under the provi- 
sions of Order 8-A, Civil Procedure ‘Code. 
ae revision to the High Court against the 
order, 


Held: Rule 2 of Order 8-A, enables the 
third party to raise all grounds, to the action 
as would be available to him as against the 
party defendant who seeks to bring him on 
record. If the party-defendant sued the third 
party in a separate action, such third party 
would be entitled to raise the question of 
of jurisdiction of the Court in defence. Such 
a defence would also be open to the third 
party in the application to implead him as a 
party. à a ip 


Held also, that if the third party wants to 
dispute the jurisdiction of the lower Court on 
any other ground after his appearance, it is 
open to him to do so. “ [Para, 3.] 


Cases referred to:— 


Roy and Chatterjee (P) Ltd. v. Scindia 
Steam Navigation Co., Ltd., (1961) 2 M.L.J. 
335: 74 L.W. 801: A.I.R. 1961 Mad, 367; 
Rangasami Gounder v.. Ramasami Gounder, 
84 L. W. 25: ‘A. I. R." 1971 Mad. 308: 
Marudha Pillai v. Venkatarama Iyer, (1969) 
2 M.L.J. 16: 82 L.W. 198. 





* C.R.P. No. 3268 of 1981. 
13th October, 1981. 


It] 


Petition under section 115 of Act V of 1908 
to revise the order of the II Additional Sub- 
Court, Tirunelveli, dated 20th July, 1981, in 
I.A. No. 141 of 1981 in O.S. No. 403 of 
1979, 

V. Sridevan, for Petitioner. 

The Court made the following 

Orver.—The point regarding jurisdiction as 
well as the point relating to failure to give 
notice, do not weigh with this Court for admit- 
ting this civil revision petition at this stage of 
I.A. No. 141 of 1981. On the other hand 
by impleading a party, it should be held that 
notice is given such that he is given an oppor- 
tunity to put forth his case before the ‘Court. 
If he is not impleaded, then there may be 
grievance. But, in this case the party is now 
impleaded, and certainly there is going to be 
notice given on whatever that is alleged against 
him. Inasmuch as he has been now im- 
pleaded as a party, on that ground this civil 
revision petition cannot be admitted. The 
other point that is raised is that it is only 
Tiruchi Court which has got jurisdiction and 
institution of the suit in the Tirunelveli Court 
is beyond the scope, and what is more, it is 
now strangely argued by the learned counsel 
for the petitioner that the ratio imbedded in 
Roy and Chatterjee (P.) Ltd. v. Scindia 
Steam Navigation Co., Ltd., and another', 
has not been followed by the lower Court in 
pronouncing the order in I.A. No. 141 of 
1981, which order is the subject-matter of this 
civil revision petition. In the above decision, 
it was held that in order to bring a third 
party on record, under Order 8-A, rule 1, it is 
net necessary that there should be a privity 
of contract between the plaintiff and the third 
party but the defendant seeking to do so 
should establish that the claim between them 
was capable of adjudication by the Court and 
was within the jurisdiction of that Court. 
Rule 2 of Order 8-A enables the third party 
to raise all grounds to the action as could he 
available to him as against the party defen- 
dant who seeks to bring him on record. If 
the party defendant sued the third party in a 
separate action, Such third party would be 
entitled to raise the question of the jurisdic- 
tion of the Court in defence. Such a defence 
would also be open to the third party in the 
application to implead him as a party. Where 


1. (1961) 2 M.L.J. 335: 74 L.W. 801: 
A.I.R. 1961 Mad. 367. 


* ML j—38 
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the third party carried on business at Vishaka- 
patnam and the party defendant who seeks to 
bring him on record in the suit also carried on 
business at Vishakapatnam, and the contract 
as between them relating to the delivery of 
scrap iron was entered into and was fulfilled 
at Vishakapatnam, it was held that the Court 
at Madras, where the suit was instituted, had 
no jurisdiction to enquire into the claim and 
therefore, the party could not be impleaded. 


2. In the instant case, I.A. No. 141.of 1981 
in O.S. No. 403 of 1979 was filed by the 
defendant seeking to issue third party notice 
under Order 8-A, Civil Procedure Code. The 
suit was based on pronote admittedly execut- 
ed by the defendant in favour of one Rama- 
krishnan for a sum of Rs. 19,000. The defen- 
dant admittedly paid Rs. 10,000, towards the 
pronote under an endorsement, dated 7th 
August, 1976. While so, the said Rama- 
krishnan passed away on 5th April, 1977. 
‘Tbe plaintiffs are his widow and minor daugh- 
ter. They claim the balance with interest 
amounting to Rs, 17,094-10. One of the con- 
tentions of the defendant as raised in the writ- 
ten statement is that he paid Rs. 10,000 under 
receipt issued by Rajagopal, father of Rama- 
krishnan father-in-law of first plaintiff. This 
was not conceded by the plaintiffs. Now the 
defendant wants to issue third party notice to 
the said Rajagopal, the father-in-law of the 
first plaintiff. The said petition was resisted 
before the lower Court by the plaintiffs on the 
ground that Order 8-A is not applicable to 
the case and the amount alleged to have been 
paid to Rajagopal was at Tiruchi and beyond 
the jurisdiction of the said Court and as such 
the petition could not be sustained. It was 
further contended by the plaintiff that the peti- 
tion was highly belated and is calculated to 
protract the proceedings. 


3. On the point whether the petition can be 
sustained, the lower Court had dealt with the 
Illustration given at page 481 in Volume IV 
of the 4th Edn. in A.I.R. Manual relating 
to the Civil Procedure Code, and also referred 
to the decision in Rengasami Gounder v. 
Ramasami Gounder’, as well as the decision in 
Marudha Pillai ~. Venkatarama Iyer, and 
came to the conclusion that the rulings refer- 
1. 84L.W. 25: A.I.R. 1971 Mad. 328. 
2. (1969) 2M.L.J. 16:82 L.W. 198. 
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‘red to above squarely apply to the present 
case and what is more, it has also held that 
the third party Rajagopal, though a resident 
of Tiruchi and though the allegation in the 
written statement is that the money was paid 
by way of bank cheque at, -Tiruchi, inasmuch 
as the party sought to be summoned is none 
but the father of Ramakrishnan and the learn- 
ed counsel for the petitioner had also given 
a memo, before the lower Court that the third 
party Rajagopal is a permanent resident of 
Mananjipatti and that his family is residing 
permanently at Mananjipatti and inasmuch 
as under section 20, Civil Procedure Code, a 
Suit can be instituted in a Court within whose 
local limits the defendant actually or volun: 
tarily resides or carries on business or personal- 
ly works for gain and inasmuch as Explana- 
tion I to section 20, ‘Civil Procedure Code, 
lays down that where a person has a perma- 
nent dwelling at one place and also a tempo- 
rary one at another place, he shall be deemed 
to be residing at both places in respect of any 
cause of action arising at the place where he 
has such temporary residence, that it 
possessed jurisdiction to try the issue arising 
between the defendant and third party as if 
actually the latter has got his permanent resi- 
dence at Mananjipatti. The lower Court has 
also observed that the third party if he wants 
to dispute the jurisdiction of the lower Court 
on any ground after his appearance, it is open 
for him to do so and as such this order which 
is now the subject-matter of the civil revision 
petition at the admission stage shall not stand 
in the way of issue of third party notice. In 
this regard, the lower Court has also referred 
to the decision reported in Roy and Chatterjee 
v. Scindia Steam Navigation Co., Ltd.}, 
which is now referred to by the learned coun- 
sel for the petitioner at this stage in this Court, 


4. I have carefully looked into the order of 
the lower Court which is now the subject- 
matter of civil revision petition. I find, there 
is absolutely no merit in the petition that is 
now filed for interference under section. 115, 
Civil Procedure Code. There is no merit in 
this civil revision petition and as such it is 
liable to be dismissed at the stage of admis- 
sion itself and as such it is dismissed. 


R.S. Petition dismissed. 


1. (1961) 2 M.L.J. 335: 74 L.W. 801: 
A.I.R. 1951 Mad. 367. 
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IN THE HIGH COURI OF JUDICA- 
TURE OF MADRAS. 


Present :—T. N. Singaravelu, J. 


Arumugam Petitioner* 
Vv. | 
D. R. Srinivasan Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 14 (1) (b)— 
Landlord filing petition for eviction for pur- 
pose of demolition and reconstruction—Main- 
tainability. 


An application under section 14 (1) (b) of 
Act XVIII of 1960, was made by the land- 
lord for eviction of the tenant in occupation 
of a non-residential portion of a building com- 
prising an asbestos roofing and cement flooring 
in which a flour mill was run by the tenant 
for the purpose of demolition and putting up 
a pucca structure for his own occupation. The 
tenant questioned the bona fide nature of the 
requirement. The Rent Court held the re- 
quirement to be bona fide and this was con- 
firmed by the Appellate Authority. 


On revision to the High Court, 


Held, that in the instant case the landlord 
had not based his case on the age and condi- 
tion of the building and this made all the 
difference between the present case and the 
Supreme Court case in Metalware Company 
v. Bansilal, (1979) 2 S.C.J. 377: (1980) 1 
M.L.J. (S.G.) 1: A. I. R. 1979 S. C. 
1559. If the landlord wanted to pull down 
a relatively recent construction and put up a 
multi-storeyed building according to modern 
requirements, the law does not prevent him 
provided it was bona fide. The decision of 
the Supreme Court will come into play only 
when the landlord relies on the age and condi- 
tion of the building for the purpose of sec- 
tion 14 (1) (b). [Para. 4.] 


Case referred to:— 


Metalware and Co. v. Bansilal, (1979) 2 
S.C.J. 377: (1980) 1 M.L.J. (S.C.) 1: 
(1979) 3 S.C.C. 398: ALR. 1979 S.C 1559, 





*C.R.P. No. 506 of 1980. 
23rd October, 1981. 


IT] 


Lokandoss, for Petitioner. 
R. Sundaravaradhan, for Respondent. 
The Court delivered the following 


JupcMENT.—Tenant is the revision petitioner. 
The respopdent-landlord filed an application 
for eviction on the ground of requirement for 
demolition and reconstruction under section 14 
(1) (b) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960. According to 
the Jandlord, the portion in the occupation of 
the tenant is a non-residential portion com- 
prised of an asbestos roof and cement flooring 
wherein the tenant is running a flour mill. The 
plea of the landlord is, he wants to pull down 
the building and construct a pucca structure 
for the purpose of his own occupation. The 
tenant resisted the application contending that 
the requirement is not bona fide and that the 
building does not require demolition and re- 
construction. The Rent Controller appointed 
an Advocate‘Commissioner to find out the 
condition of the building and the Commis- 
sioner’s report has been exhibited as Exhi- 
bit C-1. He then accepted the Commis- 
sioner’s report as also the evidence of the Jand- 
lord and found the requirement bona fide. 
On appeal, the appellate authority confirm- 
ed the finding of the Jower Court. Hence 
the revision. 


2. The short point for consideration in this 
revision petition is whether the requirement 
of the landlord for the purpose of demolition 
and reconstruction under section 4 (1) (b) 
is true and and bona fide. I have gone through 
the pleadings and the orders of the Courts 
below. The learned counsel for the revision 
petitioner urged that there is no, finding with 
reference to the age and condition of the build- 
ing, and, therefore, he placed reliance on the 
Metalware case reported in Metalware and 
Co. v. Bansilal', and argued that the age and 
condition of the building is a vital 
factor to be taken into considera- 
tion in assessing the bona fides under 
section 14 (1) (b). There is absolutely no 
difficultly in accepting this proposition of law. 
But, the case of the landlord as put forward 





1. (1979) 2 S.C.J. 377: (1980) 1 M.L. 
J. (S.C.) 15° (1979) 3 S.C.C, 398: A.I.R. 
1979 S.C, 1559, 


ARUMUGAM 9. SRINIVASAN (Singaravelu, 7.) 


299 


in this petition is based on different facts. Hd 
does not come forward with a plea that the 
age and condition of the building require demo 
lition. According to him, this is a portion of 
a building comprising a row of shops and it 
is constructed of an absestos roof and cement 
flooring. The evidence is that the building is 
about ten years old and the landlord wants 
to demolish it for the purpose of putting 
better construction and for his own occu- 
pation. The Advocate/Commissioner ap- 
pointed by the Rent Controller has sub- 
mitted his report, Exhibit C-1 which con- 
firms the plea of the Jandlord. Exhibit C-1 
recites that the roof is of asbestos, with cement 
flooring and the frontage is roughly about 
7ft.x 7ft. The Commissioner has also pointed 
out that there is a sloping roof called ‘monkey 
top’ with wooden rafters in front of the shop, 
perhaps to serve as an. improvised sunshade. 
He has also observed that the wall on one 
side of the building is not even plastered. 
Toth the Courts below accepted the ‘Commis- 
sioner’s report and found that the require- 
ment of the premises for demolition and re- 
construction is bona fide. 


3. With reference to the other tests of bona 
fides, namely, the preparation for the proposed 
reconstruction and the resources, there is no 
serious dispute about it. In fact, it is com- 
mon ground that the landlord has already 
commenced demolition of the other four shops 
situated in a row. There is no dispute with 
reference to the resources of the landlord. 
In fact, in cross-examination, the tenant as 
R.W. 1 has plainly conceded that he does not 
know whether the requirement of the landlord 
for demolition and reconstruction is bona fide 
or not. In this state of evidence, both the 
Courts below have found that the requirement 
is bona fide. 


4. Learned counsel for the revision petitioner 
argued that the building is of a recent cons- 
truction and therefore, does not require demoli- 
tion and reconstruction, as observed in the 
Supreme Court judgment. But, the facts of 
this case are different. As already stated, 
the Jandlord has not based his case on the age 
and condition of the building, and this makes | 
all the difference between this case and the 
Supreme Court case referred to. For instance, 
if a landlord wants to pull down a relatively 
recent construction and put up a multi-storeyed 


300 


building according to modern requirements, 
the law does not prevent him provided it is 
bona fide. The decision of the Supreme 
Court will come into play only when: the land- 
lord relies on the age and condition of the 
building for the purpose of section 14 -(1) 
(L). Therefore, the Supreme Court decision 
Teferred to is not available to the tenant in 
this case. - The result.is, the findings of the 
Courts below are confirmed and the revision 
petition is dismissed with costs. 


5. Learned counsel for. the tenant submitted 
that he -has invested some substantial amount 
for the purpose of running a flour mill and 
that he requires at least six months time for 
vacating the same. . The request appears to 
be reasonable and the. learned counsel for the 
landlord has no serious objection. provided the 
tenant undertakes that he-will not cause dam- 
age to the building, during the period of six 
months, This undertaking is readily given. 
In the circumstances, the tenant is granted. six 
months time for. vacating, provided the tenant 
pays rent regularly in the first week of every 
` Succeeding month. Failure to pay rent’ even 

for one month will entail forfeiture of this 
concession. ne 


R. S. Revision petition 


dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sengottuvelan, J. 


A. V. Mohamed Ali Sahib Petitioner* 
v. i 
Naina Mohammed Maracair , 

l Respondent. 


(A) Tamil Nadu Debt Relief Act (XIII of 
1980)—Civil Procedure Code (V of 1908), 
section 47—Application by judgment-debtor 
to declare decree-debt to have become wiped 
out—Application filed in execution Court— 
Maintainability. 


(B) Civil Procedure Code (V of 1908), sec- 
tion 47—“Court executing the decree”—Not 
signifying only a Court seized. of an applica- 
tion for execution of'a decree at the instance 
of the decree-holder—Pendency of execution 
petition, not a condition precedent. 


On the question whether rejection of an appli- 
cation under section 47, ‘Civil Procedure Code, 
to declare a decree as wiped out under the 
Tamil Nadu Debt Relief Act, 1980, on the 
ground that under section 47 of the Code an 
application can be filed only in the executing 
Court and in the instaht case no execution 
petition had been filed, was justified. 


Held, that according to the Supreme Court in 
M. P: Shreevastava v. Mrs. Veena, (1967) 
1'S.C.R. 147: (1967) 1 S.C.J. 459, in.so 
far as the proceedings under section 47 of the 
Civil ‘Procedure Code, - are concerned the 
expression ‘Court executing the decree’ occur- 
ring in section 47 does not mean only a Court 
which is seized of an application for execu- 
tion of a decree at the instance of the decree- 
holder. A: question relating to execution, dis- 
charge or satisfaction of a decree may be 
raised by the decree-holder or by the judgment- 


‘debtor in the execution department and the 


pendency of the application for execution by 
the, decree-holder is not a condition precedent 
for -exercise of the Court’s power under sec- < 
tion 47. In view of the. above decision the 
order of the lower Court cannot be sustained. 
The matter has to be decided by the lower 
Court on the merits, [Para. 2.] 


# C. R.P. No. 1700 of 1981. 
2154 December, 1981. 


11) 


Case referred to — 


M.pP. ` Shreevastava v. Mrs. V eena, (1967) 
1S.C.J. 459: (1967) 1 S.C.R. 147: ALR. 


1967 S.C. 1193. 


R. S::indaravaradhan, for Petitioner. 


R. Desikan, for Respondent. 
The Court made the following 


Orprr,—This civil revision petition is filed by 
the defendant|judgment-debtor in O.S. No. 139 
of 1979 on the file of the Court of the Subordi- 
nate Judge, Tindivanam against the order 
passed.in E.A. No. Nil of 1980 rejecting his 
application filed under section 47 of the Code 
of Civil Procedure for wiping out of the decree 
as per Act XIII of 1980. The lower Court 
by means of a short order dismissed the appli- 
cation on the ground that the application 
under section 47, ‘Civil Procedure Code, can 
be filed only in the ‘Court executing the decree 
and since. no execution petition has been filed 
the application was found to be premature. 


2.. On behalf of..the revision petitioner it is 
contended that as per section 47, Civil Proce- 
dure Code, all matters arising in execution 
can be decided by the Court. He also -relies 
upon -the-case reported in M. P. Shreevastava 
v. Mrs. Veena’, where the Supreme Court 
observed that in so far as the proceedings 
under ‘section 47 are-concerned the expres- 
sion “Court executing the decree” occurring 
in section 47 does not mean only a “Court 
which is seized of an application for execu- 
tion of ‘a decree at the instance of the decree- 
holder”. A question relating to execution, 
discharge or satisfaction of a decree may be 
‘jraised by the decree-holder or by the judg- 


ment-debtor in the execution department and. 


the pendency of an application for execution 
by the decree-holder is not a condition prece- 
dent for the exercise of the 'Court’s power un- 
der section 47. In view of the above decision 
the order of the learned Subordinate Judge of 
Tindivanam cannot be sustained. Hence the 
civil revision petition is allowed and the matter 
is remitted to the learned Subordinate Judge 


1. (1967) 1 S.C.R. 147: (1967) 1 S.C. 
J. 459; A.I,R, 1967 S.C, 1193, 
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of Tindivanam for fresh disposal in the light 
of the observation made above. The learned 
Subordinate Judge, Tindivanam is directed to 
take the application on file and dispose of the 
matter on merits. There will be no order as 
to costs. 
R.S. Petition allowed and 

case remanded. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


PRESENT. —S. Swamikkannu, J. 


Manicka Mudaliar Petitioner” 
v. l NA 
Shanmugasundara Mudaliar 

Respondent. 


(A) Indian Evidence Act (I of 1872)—Prac- 
tice-—Document marked by consent—Court not 
obliged to look into the contents—Document 
to be proved in accordance with Indian Evi- 
dence Act — Marking without proving imper- 
missible, 


(B) Indian Evidence Act (I of 1872)— 
Certain documents enumerated can be taken 
judicial note of, but not other documents. 


fleld: When documents are inducted in a 
suit by way of proof it is an elementary princi- 
ple, that the . same have to be proved’ with 
reference to the Indian Evidence Act, so that 
the contents of the said documents can be 
taken as evidence. But merely on marking 
the documents by consent, the Court is not 
obliged to look into the contents. The Indian 
Evidence Act, contemplates only certain. docu- 
ments that can be taken judicial note of and 
when they are enumerated, apart from the said 
documents, no other document should be taken 
judicial note of by Court. [Para. 1.] 


A profession-tax certificate issued by the 
President of a Panchayat and an Income-tax 
certificate issued by the Commissioner of a 


*C,R.P. No. 2268 of 1980. 
18th December, 1981, 
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Panchayat Union and marked as Exhibits can- 
not be held to have been proved under the 
Evidence Act unless some witness speaks 
about the same. The genuineness or other- 
wise of those documents and the veracity of 
the contents of the same as well as the admis- 
sibilty or otherwise can be taken into consi- 
deration by a Court before actually giving a 
finding regarding the points raised in the peti- 
tion. Therefore the abovementioned docu- 
ments in the instant case cannot be said to have 
been proved. They have to be marked sub- 
ject to admissibility and relevancy. 

[Para. 1.] 


Petition under section 115 of Act V of 1908, 
to revise the order of the District Munsif of 
Ariyalur, dated 15th April, 1980 in E.P. 
No, 583 of 1979 in O.S. No. 1252 of 1970. 


R. Alagar, for Petitioner. 


K. Sinivasan and K. Raghunathan, for Res- 
pondent. 


The Court made the following 


Orper.—This is a civil revision petition 
against the order in E.P. No. 583 of 1979 
in O.S. No. 1252 of 1970 on the file of the 
District Munsif of Ariyalur, wherein docu- 
ments only have been filed, but no oral evi- 
dence has been let in with respect to those 
documents and on the contents of the same 
the lower Court had come to a conclusion. 
The documents, when they are inducted in a 
suit by way of proof, it is the elementary 
principle, which is known to each citizen in 
this country, that the same have to be proved 
in accord with the Indian Evidence Act so that 
the contents of the said documents can be 
taken as evidence. By merely marking the 
documents by consent, the Court is not obliged 
- Ito look into the contents, unless those docu- 
ments are formally proved in accordance with 
the provisions of the Indian Evidence Act. The 
Indian Evidence ‘Act contemplates only certain 
documents that can be taken judicial notice 
of and when they are enumerated, apart from 
the said documents, no other document could 
be taken judicial notice of by a ‘Court. Under 
the circumstances, in the instant case. when 
Exhibit A-1, the profession-tax certificate is- 
sued by the President, Panchayat, Penparappi, 
dated 5th February, 1979, was filed on behalf 
of the petitioner and on behalf of the res- 
pondent, Exhibit B-1 the income certificate 
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issued by the Commissioner, Panchayat Union. | 
Sendurai and Exhibit B-2, small farmer card | 
issued to the respondent on 2nd September, 
1978, cannot be said to have been proved in 
accordance with the principles of Evidence ; 
Act. unless some witness speaks about the, 
same. In other words, the genuineness or | 
otherwise of those documents and the veracity , 
of the contents of the same as well as the: 
admissibility or otherwise as per the provi- 
sions of the Indian Evidence Act can be taken 
into consideration by a ‘Court of law before 
actually give a finding regarding the points that 
had been raised in the petition. Therefore in 
the instant case, Exhibits A-1, B-1 and B-2 
cannot be said to have been proved. They 
have to be marked subject to admissibility and 
relevancy and the documents that are filed 
cannot be construed as relevant documents. 
Under these circumstances, the one and the 
only course that is available for this Court, in 
the interest of justice, is to remand the matter 
for fresh disposal to the lower Court, after 
setting aside the order in question and direct 
the lower Court to give liberty to both sides 
to adduce evidence, both oral and document- 
ary, and thereafter come to an independent 
conclusion in accordance with the law on the 
real evidence that will be available on record. 
Under these circumstances, the order under 
revision is set aside and the civil revision peti- 
tion is allowed. The lower ‘Court is directéd 
to take the matter on its file and deal with the 
matter afresh in accordance with the law, soon 
after the records in this case are received by 
it. Under the circumstances, there is no order 
as to costs. Oy Pa, 


R.S. 


i 


Case remanded. 


uj 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


"PRESENT —P. R. Gokulakrishnan and V. 
Ratnam, JJ. 


Kanyakumari Automobiles (P.) Ltd., 
Nagercoil Appellant* 
T h 
P. Natarajan and another 

Respondent. 


(A) Industrial Disputes Act (XIV of 1947), 
section 11-A—Misconduct and disobedience by 
workman — Workman dismissed — Labour 
Court awarding retrenchment compénsation to 
workman—Management challenging award of 


retrenchment compensation under Article 226. 


of the Constitution — Petition’ dismissed — 
Appeal by management — Award of. Labour 
Court quashed. 


(B) Constitution of India (1950), Article 
226. | 
The Labour Court after considering the evi- 
dence on record, same to the conclusion that 
the management had established misconduct 
and disobedience by the concerned workman 
and that the management had also established 
that the workman was liable to be punished 
with dismissal of service. Inspite of this find- 
ing the Labour Court treated the removal of 
the workman from service as one of retrench- 
ment and” granted ‘a sum of Rs. 1,450 as 
retrenchment compensation in lieu of reinstate- 
ment. Against this award the management 
filed a writ petition which was dismissed. On 
appeal by the management, 


Held: To grant relief under section 11-A of 
the Industrial Disputes Act, there must be a 
finding that the discharge or dismissal was not 
justified. Unless the Labour Court gave such 
a finding, it had absolutely no power to grant 
any other relief contemplated under section 
11-A of the Act such as award of lesser 
punishment in lieu of discharge or dismissal as 
the circumstances of the case might require or 





*W.A. No. 84 of 1977. 
- 18th March, 1982. 
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any other relief. Thus the finding regarding 
the non-justification of discharge or dismissal 
is a condition precedent for granting the other 


reliefs contemplated under section 11-A. 
[Para. 3.] 


From the facts of the case, it is clear that the 
Labour Court, in the absence of a finding to 
the effect that the discharge or dismissal was 
not justified, had mo power to award. com- 
pensation as it had done in this case, treating 
it as a case of retrenchment. The writ appeal 
is allowed. [Para 4.] 


Cases referred to:— 


Gujarat Steel Tubes Ltd. v. G. S. T. Mazdoor 
Sabha, (1980) 2 S.C.C. 593: (1980) 2 S.C.R. 
146: 1980 Lab.I.C. 1004: (1980) 1 L.L.J. 137: 
A.L.R. 1980 S.C. 1896; Management of Binny 
Ltd. v. Additional Labour Court, (1979) 2 
Lab.L,J. 280; Sri Ganesh Aluminium Fac- 
tory v. Industrial Tribunal, (1982) 1 Lab. 
L.J. 159. 


Appeal under clause 15 of the Letters Patent 
against the order of Mr. Justice Mohan, dated 
15th February, 1977 and made in the exer- 
cise of the Special Original Jurisdiction 
of the High Court in Writ Petition No, 7574 
of 1975, presented under Article 226 of the 
‘Constitution of India: to, issue a writ of certio- 
rari calling for the records relating to I.D. 
No. 109 of 1974 on the file of the 2nd res- 


pondent and quash the award, dated 30th 
September, 1975, 


Miss O. K. Sri Devi, Francis Julian and $. 
V. K. Thambi, for Appellant. 


Row and Reddy and K. Chandran, for Res- 
pondent. 


The Judgment of the Court was delivered by 


Gokulakrishnan, J.—This writ appeal is 
against the order passed by Mohan, J., in 
W.P. No. 7574 of 1975, wherein Kanya- 
kumari Automobiles (P.) Ltd., Nagercoil, 
who is the appellant herein questioned the 
order passed by the Labour Court in I.D. 
No. 109 of 1974. InI.D. No. 109 of 1974, 
an award was passed by_the Principal Labour 
Court, Madurai in respect of the industrial 
dispute between the workmen, P. Natarajan 
and the management of Kanyakumari Auto- 
mobiles (P.) Ltd., who is the appellant here- 


304 
in. It is unnecessary for us to go into the 
allegations made by the management against 
the workman. Suffice it to say that the Labour 
Court, after considering the evidence on 
record, came to the conclusion that the 
management has established misconduct and 
dischedience by the workman and that the 
management has also established that the work- 
man is liable to. be punished with dismissal of 
service. In spite of the said finding, the 
Labour ‘Court, treating the removal of the 
workman from service as one of retrenchment, 
granted a sum of Rs. 1,450 as the retrench- 
ment compensation in lieu of reinstatement. 
Tt is against this award, Writ Petition No. 
7574 of 1975 was filed. 


2. The learned Judge of this Court after 

observing that the Labour Court had found 
` as a fact that the case should be considered 
as one of retrenchment instead of removal from 
service, that this part of the award clearly 
comes within the scope of section 11-A of the 
Industrial Disputes Act, that the award of 
Rs. 1,450 will meet the ends of justice and 
that as such the Labour ‘Court’s finding is 
correct, dismissed the writ petition. It is 
against this order, the present appeal has been 
filed by Kanyakumari Automobiles (P.) Ltd., 
Nagercoil. 


3. ‘Miss O. K. Sridevi, learned counsel 
appearing for the appellant brought to our 
notice the provisions of section 11-A of the 
Industrial Disputes Act, hereinafter referred 
to as the Act, and submitted that in the absence 
of a finding that the dismissal or discharge is 
noi justified, the Labour Court has no juris- 
diction to grant retrenchment compensation 
treating the sum as retrenchment. Mr. 
Chandru, learned counsel appearing for the 
workman brought to our notice various deci- 
sions of the Courts which we will consider 
presently and submitted that the writ Court 
usually will not interfere with the award 
passed by the Labour Court. No doubt he 
started his argument by stating that award of 
compensation treating the dismissal as retrench- 
ment is. possible even without a finding that 
the dismissal or discharge is not justified. 
Later, the learned counsel submitted that it is 
open to the Labour Court to consider the 
quantum of punishment and treat the dismissal 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


or discharge as retrenchment and award com- 
pensation for the same. According to the 
learned counsel, the Labour Court in effect 
found that the dismissal or discharge is not 
justified and that is why an award has been 
given treating the same as retrenchment. 
Section 11-A of the Act reads as follows :— 


“Where an industrial dispute relating to the 
discharge or dismissal of a workman has 
been referred to a Labour Court, Tribunal or 
National Tribunal for adjudication and, in 
the course of the adjudication proceedings, 
the Labour Court, Tribunal or National 
Tribunal, as the case may be, is satisfied 
that the order of discharge or dismissal was 
not justified, it may, by its award, set aside 
the order of discharge or dismissal and direct 
reinstatement of the workman. on such terms 
and conditions, if any, as it thinks fit, or 
give such other relief to the workman in- 
cluding the award of any lesser punishment 
in lieu of discharge or dismissal as the cir- 
cumstances of the case may require: 


Provided that in any proceeding under this 
section the Labour Court, Tribunal or 
National Tribunal, as the case may be, shall 
rely only on the materials on record and 
shall not take any fresh evidence in relation 
to the matter.” 


In order to elaborate the section and also to 
fortify his contention placed before this Court, 
Mr. Chandru, the learned counsel appearing 
for the workman cited the decision in Gujarat 
Steel Tubes Ltd. v. G. S. T. Mazdoor 
Sabhat. Jn this case the Supreme Court had 
occasion to consider as to whether an Arbitra- 
tor appointed under section 10-A of the Act, 
will have power to exercise the authority given 
under section 11-A of the Act. Finding that 
it has, the Supreme Court dealing with the 
powers under Article 226 of the ‘Constitution 
of India observed :— 


“Article 226, however restrictive in practice, 
is a power wide enough, in all conscience, to 
be a friend in need when the summons 
comes in a crisis from a victim of injustice; 





1. (1980) 2 S.C.C. 593: (1980) 2 S. 
C.R. 146: 1980 Lab.I.C. 1004: (19080) i 
L.L.J. 137: A.I.R. 1980 S.C. 1896. 
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and more importantly, this extraordinary 
reserve power is unsheathed to grant final 
relief without necessary recourse to a Te- 
mand. What the Tribunal may, in its dis- 
"cretion do, the High ‘Court can, under Arti- 
cle 226, if facts compel it do so. ae 


Secondly, we hold that the award suffers 
from a fundamental flaw in that it equates an 
illegal and unjustified strike with brazen mis- 
conduct by every workman without so much 
as identification of the charge against each, 
the part of each, the punishment for each, 
after adverting to the gravamen of his mis- 
conduct meriting dismissal. Passive partici- 
pation in a strike which is both illegal and 
unujstified does not ipso facto invite dismis- 
sal or punitive discharge.” 


Thus from the above said Supreme Court 
decision it is clear that even though the Sup- 
reme ‘Court found that there is misconduct it 
will not invite the punitive punishment of dis- 
missal or discharge. Further, the Supreme 
Court has held that the powers of the High 
Court under ‘Article 226 of the ‘Constitution 
are wide enough for rectifying any defect or 
injustice done. In another decision cited by 
the learned counsel which is reported in 
‘Management of Binny Ltd. v. Additional 
Labour Court, Madras, a Division Bench of 
this Court has categorically held that section 
11-A of the Act enables interference of the 
Labour Court only jf the Labour ‘Court comes 
to the conclusion that the dismissal or dis- 
charge is not justified with effective substance. 
This is what the Labour Court has found in 
this case. It (Labour Court) clearly states 
in paragraph 16 of the award that: 


“the petitioner has put in a service of about 
11 years, having joined the respondent as a 
compounder on 26th April, 1965. It is not 
the case of the respondent that the worker 
was guilty of a similar misconduct on any 
earlier occasion during his period of service. 
The important factor has weighed very much 
with the Labour Court, and in our view, it is 
well-justified on this singular circumstance 
to interfere under section 11-A of the Act. 
The award in paragraph 17 has directed 
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reinstatement of the workman on condition 
that the will lose the continuity of service 
and back wages. Therefore it squarely falls 
within the four corners of section 11-A of 
the Act”, 


It is seen from the abovesaid decision that the 
Labour Court under section 11-A can inter- 
fere in granting certain reliefs only if it found 
that the dismissal or discharge is not justified. 
In yet another case cited by the learned counsel 
which is reported in Sri Ganesh Aluminium 
Factory v. Industrial Tribunal, Madras and 
anothert, a Bench of this ‘Court observed: 


“Under section 11-A, the Tribunal had the 
liberty to consider not only whether the 
finding of misconduct, as recorded by the 
management, is correct but also to differ 
from such a finding if a proper case is made 
out. If ultimately, the Tribunal comes to 
the conclusion that the misconduct is proved, 
all the same it could interfere with the 
punishment if the punishment was considered 
to be not justified even on the finding of 
misconduct. There, could, therefore, be no 
doubt that even in a case where the Tribu- 
nal agrees with the management that the mis- 
conduct is proved, it may award 4 lesser 
punishment if it is of the opinion that the 
proved misconduct does not merit punish- 
ment by way of discharge or dismissal.” 


The above decisions referred to clearly estab- 
lish the principle that to grant relief under 
section 11-A, there must be a finding that the 
discharge or dismissal is not justified. Unless 
the Labour Court gives such finding, it has 
absolutely no power to grant any other relief 
contemplated under section 11-A of the Act 
such as award of lesser punishment in lieu of 
discharge or dismissal as the circumstances of 
the case may require or any other relief. 
Thus the finding regarding the non-justifica- 
tion of discharge or dismissal is condition pre- 
cedent for granting the other reliefs contem- 
plated under section 11-A. As far as the 
facts of the present case are concerned, there 
is a clear finding by the Labour Court that the 
misconduct is proved and that the punishment 
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of dismissal from service for such a misconduct 
is also justified. This finding of the Labour 
‘Court has not been disputed by the workman. 
It is the management that has filed the writ 
petition as regards the great of compensation 
to the tune of Rs. 1,450. 


4. ‘Regarding the facts of the case, it is 
stated by the management that on 25th Janu- 
ary, 1973 at about 9 a.m., the workman was 
asked to repair the electric horn in the Car 
MDK 2391 by the Supervisor of the respon- 
dent-management. As the workman. refused 
fo do the same it was reported to the Manag- 
ing Director and the Managing Director him- 
seif directly asked the workman to do so. 
Even after the orders of the Managing Direc- 
tor the workman, refused’ to repair the electric 
horn saying that whatever work he may do, 
the management will not be satisfied and, there- 
fore, he will not repair the electric horn. 
Thereafter the work of the entire establishment 
was suspended and an enquiry was held im- 
mediately. The evidence of all the workers 
proved the misconduct of the workman and 
thereafter an apology of the workman was 
demanded in person. ‘The workman refused 
to do the work and also refused to apologise. 
The workman also refused to receive the order 
tendered in person demanding an apology. 
The Management has further stated that he 
also threatened that he will come back and 
create nuisance in the workshop. ‘Therefore, 
according to the management he was suspended 
from service with effect from 27th January, 
1973, and he was informed of the finding as 
well as the demand for apology which he re- 
fused till that date.. He did not tum up for 
work as requested: by the management in its 
several letters and hence he was removed from 
service with effect from 10th February, 1973. 
In respect of this allegation the Labour Court 
also went into the evidence Jet in before it and 
observed — 


“Though as I said before, the domestic en- 
quiry under Exhibit M-4, cannot be said to 
have been conducted in accordance with law, 
yet, the management has now established 
misconduct and disobedience alleged against 
the petitioner and, therefore, he is liable to 
be punished with dismissal of service.” 
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Thus it is clear from the facts of this case that | 
the workman has been properly dismissed from | 


setvice and the Labour Court has found cate- 
gorically that the dismisseal from service 
justified. 


1 
i 


is.|' 
From the facts of the case, it is. 


clear that the Labour Court, in the absence of |, 


a finding to the effect that the discharge or 
dismissal was not justified, has no power to 


award a compensation as it has done in this.} 


case, treating it as a case of retrenchment. 
As the order is clearly in violation of sectior 
11-A of the Act, the management has rightly 
questioned the power of the Labour Court is: 
giving such an award in spite of the fact that 
the Labour Court has come to the conclusion 
that the dismissal was justified. 


5. In these circumstances, the writ appeal is. 
allowed, with the result the retrenchment com- 
pensation awarded by the Labour Court is: 
quashed, There will be no order as to costs. 


6. It is stated by the learned counsel appear- 


ing for the appellant that the appellant has. . 


deposited the retrenchment compensation 
awarded by the Labour Court into the Labour 
Court. The appellant is entitled to withdraw 
the same, nara in, 


S.J. Appeal allowed. 


I] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—S. Mohan, J. ,- 


M. Basheer Ahmad and others 
Petitioners* 


‘ 
V. 


R. Govindarajulu Respondent. 


and 


Mahalakshmi Transport, Erode 
Petitioner 


D. 


R. Govindarajulu and another 
Respondents. 


‘Motor Vehicles Act (IV of 1939), sections 9, 
47, 57, 62 and rule 155-A (5) (ii)—Rule only 
aid to considerations ‘set out in section 47 (1) 
of the Act—Delegated legislation—No. retros- 
‘pective operation — Temporary permits only 
in stated cases and are not within the fold of 
rule 155-4 (5) (ü). 


‘Challenging the legality of an order of the State 
Transport Appellate Tribunal granting a stage 
carriage permit for a short route for which 
new entrants will be given preference to the 
respondent, it’was contended in revision 
against the order, that the respondent’s in- 
curring of penalty for_belated tax payments 
amounted to “punishment” within rule 155-A 
(5) constituting a disqualification, that his 
conviction ` for overloading his bus was a 
factor not to be slurred over for purposes of 


granting a permit, that marks should have ` 


been awarded for technical qualifications conse- 
quent on change in the ‘Rules, but was not 


‘done, and that even experience gained in trans-- 


port operation over a temporary permit would 
exclude the respondent from the category of 
new entrants. i 


Held: Penalty levied for belated tax pay- 
ment was only compounding. Even-if it was 
‘a,penalty under section:9 of the Motor Vehi- 
cles Act, it will not fall within rule 155-A (5) 





*C.R.P. Nos. 2796 and 3098 of 1978. ` 
2nd December, 1981. 
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(ii), for the simple reason that it is section 14 
of the Tamil Nadu Motor Vehicles (Fixation 
of Passengers and Goods) Act, 1952, which 
says “shall be punishable”... No disqualifica- 
tion can, therefore attach on this ground. 
[Para. 9.] 


As to the argument based on conviction for 
overloading, the Tribunal’s view that in the 
light of the rulings of the High Court it could 
not be made much of is correct. [Para 9.] 


In the instant case, the rule concerned came to 
be amended by awarding marks for technical: 
experience on 28th September, 1973. It is 
well-settled in law that delegated! legislation 
will have no retrospective operation. From 
this’ point of view, the application of the old 
tule basing upon technical qualification was 
perfectly legal and valid. [Para. 10.] 


Rule 155-A is only to aid the considerations 
that are set out under section 47 (1) of the 
Motor Vehicles ‘Act. The said section refers 
only to the grant of ‘pucca permits’. Sec- 
tion 62 refers to the grant of temporary per- 
mits. Section 62 dispenses with the proce- 
dure under section 57 and there is no ques- 
tion of selection on the part of the transport 
authority. (The power to grant a temporary 
permit is restricted under section 62 and in 
such a case there is absolutely no scope for 
holding that rule 155-A will come into play. 
If the main rule 155-A is not taken into consi- 
deration then the part of the rule cannot be 
dissected so as to include the temporary per- 
mit. [Para 5.] 


The word ‘permit’ occurring in rule 155-A 
(5) (i) cannot be considered to take within 
its fold a temporary permit. Such temporary 
permits are to be’ granted by reason of the 
power vested with the transport authorities 
under section 62 of the Motor Vehicles Act. 

l [Para. 11.] 


Only in the stated instances temporary permits 


. can be granted and that too without, following 


the procedure laid down under section 57. 


- On the contrary the criteria mentioned under 


section 47 -(1) will have to be taken into con- 
sideration only when the applications are con- 
sidered- hy applying the procedure under sec- 
tion 57.” Therefore, where that procedure is 
dispensed: with, section 47, (1) itself will not 
come into play.: -‘4 fortiori-rule 155-A, which. 
is complementary to section 47 also equally: 


508 


will not come into play. The entire rule, 
therefore, deals with only the procedure for 
the grant of permit to aid section 47 (1). 
There is absolutely 'no justification for hold- 
ing that any permit granted under sub-rule 
5 (1) of rule 155-A will take within its fold 
a temporary permit. [Para. 11.] 


Cases referred to :— 


K. Balasubramania Chetty v. N. W. Sam- 
bandamoorthy Chetty, (1975) 1 S.C.IC. 242: 
(1975) 3 S.C.R. 91: A.I.R. 1975 S. C. 
818; Commissioner of Income-tax v. Seth 
Govindram Sugar Mills Ltd., (1965) 2 I.T. 
J. 170: (1965) 2 S.C.J. 289: 57 ].T.R. 
510: (1965) 3 S.C.R. 488: A.I.R. 1966 
S.C. 24. 


Petitions under section 115, Civil Procedure 
Code, and section 64-B of the Motor Vehicles 
‘Act, 1939, praying the High ‘Court to revise 
the order of the State Transport Appellate 
Tribunal, Madras, dated 7th November, 1978 
and made in Appeal Nos. 601 and 635 of 
1971, respectively. (R. No. 19912|69|A2 of 
the Regional Transport Authority, Coimbatore 
at Erode. ) 


S. Varadachari, V. Subrahmanyan and V. 
Mohan, fcr Petitioner. 


R. S. Ramanujam, for Respondent. 
The Court’ made the following 


ORDER. —Both of these revision petitions can 
be dealt with under a common order, The 
parties will be referred to by their names to 
avoid any confusion. 


2. Applications were invited for the grant of 
a stage carriage permit on the route from 
Erode to ‘Appakudal Sakthi Nagar (Sugar 
Factory) which is of a distance of 22 miles 
and 4 furlongs. This has to be classified as 
short route for which the new entrants will be 
given preference. The Regional Transport 
Authority, Coimbatore . by his proceedings, 
dated 27th ‘April, 1971 preferred Mls. Taxi 
Drivers Bus Service, because of their co-opera- 
tive nature of enterprise. ‘Agegrieved against 
this order, R. Govindarajulu and Mahalakshmi 
Transports, the respondent in both these revi- 
sions and the revision-petitioner in C.R.P. 


No. 3098 of 1978, respectively, preferred 
appeals. They came to be numbered as 
Appeal Nos. 601 and 635 of 1971. The Tri- 
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bunal after elaborate consideration ultimately 
concluded that it was the respondent, who was 
best suited for the grant and therefore it set 
aside the grant in favour of M|s. Taxi Drivers 
Bus Service. J should at this stage note as to 
how M|s. Taxi Drivers Bus Service came to: 
be altered with regard to its status. After the 
grant by the Regional Transport Authority in 
favour of M|s. Taxi Drivers Bus Service, it 
was transferred in favour of one of its part- 
ners Basheer 'Ahmad. Against the order of 
the Tribunal granting the permit in favour of 
Mahalakshmi Transports, Taxi Drivers’ Bus 
Service, Erode v. Mahalakshmi Transports, 
Erode, was preferred by M|s. Taxi Drivers” 
Bus Service.. Likewise, R. Govinda- 
rajulu v. M|s. Taxi Drivers’ Bus Service, 
Erode and another?, was filed by R. Govinda- 
rajulu. Both of them were heard by Rama- 
prasada Rao, J., as he then was, and then 
the matters were remitted. ‘After the matters 
were remitted, the transfer was made in favour 
of Basheer ‘Ahmad. In I.A. No. 963 of 
1978, Basheer Ahmad sought the permission 
of the Tribunal to continue the appeal and it 
was only during that hearing the permit came 
to be granted in favour of Govindarajulu, 

respondent in both these revisions. (C.R.P. 

No. 2796 of 1978 is directed against the grant 
by Basheer ‘Ahmad, while C.R/P. No. 3098 
of 1978, is by Mahalakshmi Transports assail- 
ing the same grant. Inasmuch as Basheer 
‘Ahmad had joined Mls. Taxi Drivers’ Bus 
Service, C.M.P. No. 12836 of 1981 has been 
taken out to implead him as revision-petitioner 
in the place of M|s. Taxi Drivers’ Bus Ser- 

vice. I do not think there is any serious 
objection for the petitioner being impleaded 
and accordingly C.M.P. No. 12836 of 1981’ 
is allowed. f 


3. Now coming to the merits of the matten 
it is argued by the learned. counsel for the 
petitioner that inasmuch as the respondent hadi 
paid belatedly the tax and thereby paid 
penalty it would amount to punishment with- 
in the meaning of rule 155-A (5) (ii) and 
therefore it will clearly amount to a disquali- 
‘ication. ‘Secondly it is argued that the res- 





C.R.P. No. 1737 of 1972. 
C.R.P. No. 2667 of 1972. 


NR 


11) 


pondent had conviction of over-load of 39 per- 
sons and his conductor was convicted by a 
criminal Court which will be a relevant factor 
and the Tribunal had merely slurred over the 
same holding that the solitary instance of con- 
viction will be of no consequence. Thirdly it 
is argued after remand on 28th September, 
1973, the rules were changed and that marks 
for technical qualifications were revised and 
therefore, marks should have been awarded 
for technical qualification. The fourth sub- 
mission of the learned counsel for the peti- 
tioner is when the matter came up before the 
Tribunal the respondent obtained few more 
permits. Hence qualification as a new 
entrant, which is a preferential qualification for 
this short route, goes and it does not matter 
what kind of permit he had whether it was 
temporary or pucca permit because the rele- 
vant rule uses the word ‘permit’. In fact in 
the decision reported in K. Balasubramania 
Chetty v. N. M. Sambandamoorthy Chetty, 
the Supreme Court observed that experience 
gained on temporary permit should be counted 
as an experience in transport operation. 
‘Applying the same ratio once there was trans- 
port operation even on the temporary permit 
that should exclude the respondent from the 
category of new entrant. ‘In opposition to this 
Mr. M. N. Rangachari, Jearned counsel for 
the respondent, (common respondent in both 
the civil revision petitions—Govindarajulu) 
would state that the so-called belated payment 
of tax did not have any reference to the stage 
catriage but only to lorry operation. What 
is contemplated under rule 155-A’ (5) (ii) is 
punishment and not belated payment .of tax 
which had attracted the penalty. This was a 
case of compounding under section 4 of the 
Tamil Nadu Motor Vehicles (Taxation of 
Passengers and Goods) ‘Act. Even assuming 
that it was a belated payment attracting 
penalty under section 9, that cannot amount 
to punishment for the simple reason that sec- 
tion 14 of the Tamil Nadu Motor Vehicles 
(Taxation of ‘Passengers and Goods) Act, 
clearly mentions punishment. It is that 
punishment which can be brought within the 
vertex of rule 155-A (5) (ii). 





1. (1975) 1 S.C.C. 242: (1975) 3 S.C. 
R. 91: A.I.R. 1975 S.C. 818. 
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4." It is not correct to say that the Tribunal 
failed to consider the conviction of overload. 
It had considered it with reference to the 
ruling of this Court in G. Saraswathi 
v. K. Jagannathan and others and 
ultimately came to the conclusion that the 
solitary instance of the conductor being puni- 
shed would not detract from the merit relat- 
ing to the performance of transport operation. 
The next point that is made by the learned 
counsel for the respondent is that the rights 
of the parties will have to be decided: on the 
date of the hearing of the Regional Transport 
Authority, viz., 27th April, 1979, and the fact 
that the rules came to be changed will be of 
no consequence. 


5. Rule 155-A is only to aid the considera- 
tions that are set out under section 47 (1) of 
the Motor Vehicles Act. The said section 
refers only to the grant of what is called in 
the common language pucca permits. Section 
62 refers to the grant of temporary permits. 
It may be noted that section 62 dispensed with 
the procedure under section 57 and there is 
no question of selection on the part of the 
transport authority. The power to grant 
temporary permit is restricted under section 
62 and in such a case there is absolutely no 
scope for holding that rule 155-A will come 
into play. If the main rule 155-A is not taken 
into consideration then the part of the rule 
cannot be dissected so as to include the tem- 
porary permit. In the case reported in K. 
Balasubramania Chetty v. N. M. Sambanda- 
moorthy Chetty, which dealt with the old rule 
155-A (C), the Superme Court held that the 
stage carriage operation would include either 
on temporary permit or a pucca permit. But 
that is not the position here. We are now 
dealing with a case of grant of permit for 
which rule 155-A is supplementary to section 
47 (1). 


6. Mr. S. Govind Swaminathan, learned 
counsel for Mahalakshmi Transports, 
submits in addition to what has been submitted 
by Mr. G. Ramaswami, that the State Trans- 
port Appellate Tribunal while noting 8 belated 
payments of the respondent with regard to tax 
failed to take note of the same as far as the 


1. C.R.P. No. 78 of 1975. 
2. (1975) 1 S.C.C. 242: (1975) 3 S.C. 
R. 91: A.I.R. 1975 S.C. 818. 
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present petitioner is concerned. Secondly it is 
submitted that the Managing Directors are 
residing only at Erode and this is a vital as- 
pect of the matter which has been lost sight 
of. The next submission is that it is not cor- 
rect to state that no counter was filed in 
opposition to the allegation, for the quarter 
ending 31st March, 1976 in respect of vehi- 
cles MDF 6825 and MSX 9238, the penalty 
had been paid respectively at Rs. 2,665 and 
Rs. 1,665. The counter is found at page 187 
of the file. 


7. The Tribunal erred in concluding that the 
mere warning would amount to punishment 
which is totally incorrect because of the num- 
ber of rulings of this Court. Therefore where 
the Tribunal had completely misdirected it 
would warrant interference in revision. In 
opposition to this Mr. M. N. Rangachari, 
learned counsel for the respondent, again 
would state that there has been detailed consi- 
deration of the respective qualifications of the 
present revision petitioner Mahalakshmi Trans- 
ports and the respondent. ‘That can be easily 
seen from paragraph 18, where 4 reasons are 
given. They are: (1) belated payment of tax 
attracting penalty on three occasions for which 
period the buses of the revision petitioner were 
plying on temporary permit; (2) the mana- 
gerial experience. Originally, the partnership 
was constituted with two partners, namely, one 
Srinivasan and Krishnan, who are brothers. 
After the demise of Srinivasan his wife Janaki 
joined the firm with Krishnan. ‘After both 
Krishnan and Janaki retired, a new partner- 
ship firm came into existence on 9th June, 
1976. On the date of the hearing of the 
Regional Transport ‘Authority, the three nev 
partners had absolutely no managerial experi- 
ence. Therefore, strictly speaking the peti- 
tioner would not be entitled to 2 marks on the 
ground of experience. On the contrary, the 
Tribunal had taken a very charitable attitude 
which ‘should not have been taken. When 
one of the partners died wiz., Srinivasan, 
Krishnan could not have constituted the firm 
because as laid down in the decision reported 
in Commissioner of Income-tax, Madhya Pra- 
desh, Nagpur v. Seth Govindram Sugar Mills 
‘Limited*, by reason of section 42 (c) of the 


1. (1965) 21.T.J. 170: (1965) 2 SIC. 
289: 57 I.T-R. 510: (1965) 3 S.C.R. 488: 
‘ALT.R. 1966 S.C. 24. 
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Partnership ‘Act, the firm will automatically 
get dissolved. Therefore it is on the basis of 
the new firm any person could have claimed 
experience. Hence the Tribunal is correct 
when it holds that no opposition was there by 
way of counter-affidavit in relation to specific 
allegation concerning vehicles MDF 6625 and 
MSX 9238. The affidavit occurring at 
page 187 of the file does not traverse these 
facts at all. Therefore the Tribunal was right 
in holding that there is no counter. 


8. It is not correct to contend that warning 
has been treated as punishment. The Tribu- 
nal only says that the warning amounts to 
punishment. Finally the Tribunal held that 
the conviction cannot be taken in isolation 
and be weighed against the respondent because 
the Tribunal noted that the solitary punish- 
ment cannot be of such character so as to 
detract from the merit of transport separations. 
Once there had been valid procedure in accor- 
dance with the ruling of this Court, exercising 
revisional jurisdiction, it is not possible ta 
interfere with this finding. 


9. Mr. G. Ramaswami, learned counsel for 
the civil revision petitioner in C.R.P. No. 
2796 of 1978 contends that what is contem- 
plated under rule 155-A (5) (ii) is punish- 
ment under the Act or the .Madras Motor 
Vehicles Taxation Act, 1931 or the Motor 
Vehicles (Taxation of Passengers and Goods) 
Act, 1952. During the lorry operation of the 
respondent there were belated payments on 
8 occasions which incurred penalty. ‘The ques- 
tion would be whether it was one under sec- 
tion 4 or under section 9. Mr. M. N. 
Rangachari’s contention is that by reason of 
compounding it will come under section 4. 
I shall take it that it was a penalty under sec- 
tion 9. Nevertheless it will not fall within 
the provisions of rule 155-A (5) (ii) for the 
very simple reason it is section 14 of the Tamil 
Nadu Motor Vehicles (Taxation of Passen- 
gers and Goods) Act, 1952 says “shall be 
punishable’. Hence, I am unable to agree with 
Mr. G. Ramaswami, Jearned counsel for the 
petitioner that thereby disqualification has been 
incurred by the respondent and therefore pre- 
ference should not be given to him. With 
regard to the conviction of everload of 39 
persons the Tribunal had very elaborately con- 
sidered in the light of the two of the important 
rulings of this Court and then concluded that 


IIJ 
it could not be made much of. I am in 
entire agreement with the same. 


10. In the instant case, the rule came to be 
amended by awarding marks for technical ex- 
perience on 28th September, 1973. It is well- 
settled in law delegated legislation will have 
no retrospective operation. From this point 
of view, the application of old rule basing upon 
technical qualification was perfectly legal and 
valid. 

11. In my considered view rule 155-A does 
not take within its fold the temporary permit 
at all. Stb-rule 5 (i) of rule 155-A reads 
as follows :— : a 


“455-A (5) (i). Subject to sub-rules (1) 
to (4) and (5) (ii), preference shall, other 
things being equal, be given in the disposal 
of applications in respect of short routes 
other than town services routes to persons 
who have not held any permit for a stage 
carriage.” 


The word ‘permit’ occurring in rule 155-A (5) 
(i) cannot be considered to take within its fold 
the temporary permit. Such temporary per- 
mits are to be granted by reason of the power 
vested with the transport authorities under sec- 
tion 62 of the Motor Vehicles Act. That 
section reads as hereunder :— 


“62 (1). A Regional Transport Authority 
may without following the procedure laid 
down in section 57, grant permits, to be 
effective for-a limited period not in any 
case to exceed four months, to authorise the 
use of a transport vehicle temporarily— 


(a) for the conveyance of passengers on 
special occasions such as to and from fairs 
and religious gatherings, or; 


(6) for the purposes of a seasonal business ; 
or 


(c) to meet a particular temporary need, 


(d) pending decision on an application 
for the renewal of a permit 

: and may attach to any such permit any 
condition it thinks fit: 
Provided that a temporary permit under this 
section shall, in no case, be granted in res- 
pect of any route or area specified in an 
application for the grant of a new permit 
under section 46 or section 54 during the 
pendency of the application: 
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Provided further that a temporary permit 
under this section shall, in no case, be grant- 
ed more than once in respect of any route 
or area specified in an application for the 
renewal of a permit during the pendency of 
such application for renewal.” 


From the above it is clear that only in the 
stated instances temporary permit can be 
granted and that too without following the 
procedure laid down under section 57. On 
the contrary the criteria mentioned under sec- 
tion 47 (1) will have to be taken into consi- 
deration only when the applications are con- 
sidered by applying procedure under section 57. 
Therefore, where that procedure is dispensed 
with, section 47 (1) itself will not come into 
play. A fortiori rule 155-A, which is com- 
plementary to section 47 also equally will not 
come into play. The entire rule, therefore, 
deals with only the procedure for the grant of 
permit to aid section™47°(1). I see absolutely 
no justification for holding that any permit 
granted under sub-rule (5) (i) of rule 155-A 
will take within its fold the temporary permit. 
The case reported in K. Balasubramania 
Chetty v. N. M. Sambandamoorthy Chetty’, 
deals with the rule 155-A (c) in relation to the 
experience of the route. That rule states that 
two marks shall be awarded for plying a stage 
carriage on the entire route. The Supreme 
Court was concerned with the granting of per- 
mit to ply a stage carriage on the entire route. 
A person may ply a stage carriage either on 
temporary permit or on pucca permit. There- 
fore, experience gained’ on temporary permit 
was held to be a valid experience. But that 
case does not have any bearing on the ques- 
tion as to the interpretation of ‘permit’ occur- 
ring under sub-rule 5 (1) of rule 155-A. I 
am fortified in my conclusion when I make 
a reference to C.R.P. No. 2140 of 1972 
(Judgment, dated 19th September, 1972). 
In P. R. Chandran v. S. Abdul Hameed?, 
Ramaprasada Rao, J., as he then was, held 
as under :— 


“Regarding the first contention, certain 
definitions in the ‘Act have to be lookeđ 





1. (1975) 1 S.C.C. 242: A.I.R. 1975 
S.C. 818. 
2. C.R.P. No. 2140 of 1972. 
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into to understand its force. “Stage car- 
riage” is defined in section 2 (29) as mean- 
ing a motor vehicle carrying or adapted to 
carry more than six persons excluding the 
driver which carries-passengers for hire. or 
reward at separate fares paid by or for 
individual passengers, etc. “Permit” is 
defined in section 2 (2) as meaning a docu- 
ment issued by the named authority authoris- 
ing the use of a transport vehicle as a con- 
tract carriage or stage carriage, etc. It is 
singular to find that there is no definition 
of a temporary permit in the definitions. 
Section 62 is the provision under which a 
temporary permit is issued. The section 
Jays down various circumstances under 
which the ‘Regional Transport Authority 
may, without following the procedure laid 
down in section 57, grant permits to be 
effective for a limited period, not, in any 
case, to exceed four months, to authorise 
the use of a transport vehicle temporarily. 
Four emergent needs are contemplated under 
section: They are: (i) special occasions; 
(ii) seasonal business ; (iit) meeting tem- 
porary needs; and (iv) during the pendency 
of an application for the renewal of a 
permit. Therefore, we have to understand 
the expression ‘temporary permit’ in the 
light of the elements mentioned in sec- 
tion 62. Though it has the force of a 
permit within the meaning of section 2 (20) 
of the Act yet its life is limited. It 15 
procured under certain circumstances and 
issued by the Regional Transport Authority 
by following a peculiar procedure. It is 
this which is called a temporary permit. 
‘Therefore, a temporary permit cannot be 
equated to a permit which is ordinarily 
secured by a motor vehicles operator for 
operating motor vehicles under the Motor 
Vehicles Act. If this distinction is borne 
in mind, then the import of rule 155-A (5) 
(i) can be easily appreciated. The sub- 
rule says that, other things being equal, pre- 
ference shall be given, in the disposal of 
applications in respect of short routes other 
‘than town services routes, to persons who 
have not held any permit for a stage car- 
riage. Stress is laid upon the word “any” in 
the sub-rule and it is suggested that “any 
permit” would include a temporary permit 
as well. JI am unable to agree. If a parti- 
cular word is used in an enactment in several 
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places, then the rule of harmonious cons- 
truction would compel the Court to adpot 
the same meaning for the expression 
throughout, unless the context otherwise re- 
quires. Rule 155-A Jays down certain 
guiding principles for the grant of stage 
carriage permits. By no stretch of imagi- 
nation can it be said that those principles 
are to guide the Regional Transport Autho- 
rity when he grants a temporary permit 
in case of emergency under section 62 of 
the Act. Therefore, the word “permit” 
appearing in the sub-rule is referable only 
to pucca permit and not to any temporary 
permit. A temporary permit is obtained by, 
a particular person by accident or by law. 
But it all depends upon the fact whether 
the circumstances detailed in section 62 of 
the Act existed at about the time when 
such a temporary grant was made. As 
public interest and public need are the very 
foundations for the working of the Motor 
Vehicles Act, section 62 has been enacted to 
subserve public interest in case of .emer- 
gency. Therefore, such a permit, which is 
temporary, issued under section 62, cannot 
be dealt with and treated on a par with a 
regular or pucca permit granted after elabo- 
rate enquiry by the Regional Transport 
Authority and State Transport Appellate 
Tribunal, and ultimately by the High ‘Court 
or the Supreme Court as the case may be. 


Lam therefore of the view that “any per- 
mit” occurring in the sub-rule would only 
mean a pucca permit and not a temporary 
permit. It therefore follows that the res- 
pondent has been rightly treated as a new 
entrant, notwithstanding the fact that he had 
the privilege of running a motor vehicle on a 
temporary permit for a few months prior to 
date of the hearing of the representations 
of the applicants in question. I agree with 
the Appellate Tribunal that both the peti- 
tioner and the respondent should be treated 
as new entrants..” ye 4 


` 


Therefore I reject all the contentions raised on 
behalf of M|s. Taxi Drivers Bus Service and 
the ‘Civil Revision Petition 2796 will stand 
dismissed. 


12. ‘As to the contentions of Mr. Govind 
Swaminathan learned counsel for Mahalakshmi 
Thansports, I find in paragraph 18 of the order 


bahi 


of the Tribunal a detailed consideration of 
ithe merits of the respective parties in this 
xevision. mes 


In paragraph 18, the following four points 
are put against the ‘revision petitioner. 


(1) belated payment on three occasions of 
-quarterly tax for the buses of the petitioner even 
-when they were run on temporary permit. This 
in fact is not denied before me. However, what 
‘is sought to be contended is that it can be off- 
-set by reason of 8 belated payments in relation 
‘to the lorry services of the respondent. I 
‘have already discussed as to how that will not 
‘be a punishment within the meaning of 
aule 155-A (5) (di). Therefore I reject this 

contention. The second point that is put 
-against the revision petitioner by the Tribunal 
-is about the managerial experience which has 
:already been noted that originally the firm was 
constituted with Srinivasan and Krishnan. On 
“the death of Srinivasan, who was one of the 
partners of the firm which had only two part- 
ners, it will get dissolved. ‘This is clear from 
*the ruling ` reported in Commissioner of In- 
come-tax, Madhya Pradesh, Nagpur v. Seth 
“Govindram Sugar Mills Limited, wherein the 
“Supreme Court held that having regard to 
“section 42 (c) of the Partnership “Act, on the 

‘death of one of the partners of the firm which 
“had only two partners, it will get dissolved. 
‘After the demise of Srinivasan, Krishnan and 
“Janaki wife of Srinivasan joined together and 
‘constituted a new firm. ‘Afterwards that was 
‘also dissolved and ultimately a new firm came 
“into ‘existence as Sri Mahalakshmi Transports 
on 9th June, 1976. I find from the copy of 
“the registration of the firm issued by the Regis- 
“rar of Firms dated 9th June, 1976. that 
"K. R. Krishnan and S. Janaki retired 
‘21st February, 1977. 
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defaulter in payment of taxes and for the 
quarter ending 31st March, 1976, in respect 
of the vehicle MDF 6625 and MSX 4238 he 
had paid penalty of Rs. 2,665 and Rs, 1,665 
respectively. It is correct on the part of the 
Tribunal to hold’ that there was no counter to 
this allegation. I have carefully perused 
page 187 of file viz., the affidavit filed by one 
of the partners of the revision petitioner. 
Nowhere this allegation was met. Therefore 
the Tribunal is correct in holding that no 
counter for the said allegation is found in the 
affidavit. If that be so certainly the Tribunal 
need not prefer a man who is a chronic 
defaulter which should not have a bearing as 
regards the public interest. 


13. I am unable to accept the argument that 
the Tribunal has treated the warning as punish- 
ment. It merely says warning amounts to 
punishment as against the clean history of 
the applicant. That is only for the purpose 
of comparison. Thus even in this revision I 


am unable to see how the order of the tribu- 


nal can be said to be vitiated. ‘As a matter 
of fact the Tribunal had devoted a good deal 
of attention in comparing the respective claim 
of the revision petitioner as against those of 
the respondent. Accordingly, this civil revision 
petition also fails and is dismissed. There 
will be no order as to costs in both the civil 


revision petitions. 
RS. Revision petitions 
dismissed .. 


on 
Under these circum- — 


-stances there is no question of any other per- |. . 


-son claiming managerial experience and as 
such even an award of 2 marks itself will not 
“be correct. However it is not necessary for 
“me to go into that question. Suffice it to note 
“that this is a valid objection which can ` be 
-urged ‘against the revision petitioner. One of 


the allegations, that was made against the. - 


‘revision petitioner is that he was a chronic 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
| (Appellate Jurisdiction.) 


Present:—S. Natarajan and V. Sethuraman, 


P. Thangavelu A ppellant* 

v. 

R. Dhanalakshmi Ammal and others 
Respondents. 

and 


P. Thangavelu Applicant 


V. 


S. Dhanalakshmi Ammal and others 
Respondents. 


(A) Will—Construction of — Grant to take 
effect in future—Creates a vested interest in 
favour of grantee from the moment of trans- 
fer. 


The general policy of Jaw is in favour of early 
vesting and unless an opposite intention. is ex- 
pressed or has to be implied from the other 
provisions of the will, the law would construe 
a grant which was to take effect in future as 
creating a vested interest in favour of the 
grantee from the very movement of transfer. 

[Para. 18.] 


(B) Contract by minor—Void — Mortgage 
by minor—V oid transaction. ii 


A contract by a minor is void. Hence, a 
mortgage (of 1933) in so far as it was exe- 
cuted by the minor either by himself or as guar- 
dian of his minor brothers was a void trans- 


action. [Para. 21.] 
(C) Jurisdiction—Court having no jurisdic- 
tion cannot pass a _ valid decree or 


order notwithstanding consent — Suit based 
on void mortgage — Decree passed in such 
suit non est in law—Sale by Court of properties 
of persons not parties to proceedings—Decree 
and sale a nullity—Could be disregarded with- 
out being set aside—Collusive and fraudulent 
proceedings, difference explained. 





*L.P. Appeal No. 65 of 1976, O.S.A. 
No. 74 of 1976 and C.M.P. No. 10338 of 
1976. lst October, 1980. 
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Tf the Court had no jurisdiction to entertain 
a suit or a proceeding; then notwithstanding 
the consent, the Court could not pass a valid 
decree or order. There can be no question. 
of ratification of a void transaction, as a void 
transaction is one which has no existence 
whatever and is non est inlaw. The result 
is that the whole decree passed on the basis 
of a void mortgage has absolutely no legat 
validity and the execution proceedings and the 
subsequent sale cannot confer any valid title on 
the plaintiff. The Court had no jurisdiction 
to sell the property of persons who were not 
parties to the proceedings and as against such 
persons, the decree and sale purporting to be 
made would be a nullity and might be dis- 
regarded without any proceeding to set them 
aside. ; [Para. 25.] 


The principle that once the sale was confirmed 
there could be no dispute about the validity of 
the sale is confined to cases where a party to 
the suit having had opportunities of question- 
ing the validity of the sale did not do so and 
take appropriate proceedings subsequently. 
Either the principle of estoppel or the princi- 
ples of res judicata would be applicable and 
they would be precluded from contesting the 
validity. of the sale as there are adequate pro- 
visions under Order 21 or section 47 of the 
Code enabling them to so contest. If they 
stood by and allowed the sale to be confirmed 
the title of the auction-purchaser cannot be 
challenged in subsequent or other collateral 
proceedings by them. [Para. 27.) 


Collusive proceeding is a shadow-boxing, 
while a fraudulent proceeding is a real one with 
an intent to injure some third party. The 
common. character of both proceedings is. am 
element of fiction, intended to subserve some 
selfish ends. [Para. 28.} 


Cases referred to:— 


Umes Ghunder Sircar v. Zahur Fatima, 
(1891) I.L.R. 18 Cal. 164; C. 5. Nagaraja 
Iyer v. Seethalakshmi Ammal, (1962) 2 M. 
L.J. 25: I.L.R. (1962) Mad. 578: 75 L. 
W. 67: A.I.R. 1962 Mad. 369; Ramaswamé 
Chettiar v. Venkatammal, 1.L.R. (1965) 1- 
Mad. 41: 77 L.W. 691: ‘A.I.R. 1965 Mad. 
193; Banoo Begum v. Mir Abed Ali, (1905) 
I.L.R. 32 Bom. 172; Narayan Vithal 
Samant v. Jankibai Kom Sitaram Samant, 
(1912) I.L.R. 39 Bom. 604; Ekambaram v. 


11] THANGAVELU 2. 
Krishnammai, (1969) 82 L.W. 349; K. K. 
Chari v. R. M. Seshadri, (1974) 1 M.L.J. 
(S.C.) 14: (1974) 1 An. W.R. (S.C.) 14: 
(1974) 1 S.C.J. 17: (1973) 3 S.C.R. 691: 
A.I.R. 1973 S.C. 1311; Kulasekara Peru- 
mal v, Pathakutty Thalevanar, (1961) 74 L. 
W. 16: A.I.R. 1961 Mad. 405; Kottala 
Runganatham Chetty v. Ramasami Chetty, 
(1904) I.L.R. 27 Mad. 162; Khiarymal v. 
Daim, (1905) L.R. 32 T.A. 23: (1905) I. 
L.R. 32 Cal. 296; Payidamra v. Lakshmi 
Narasamma, (1915) I.L.R. 38 Mad. 1076: 
28 M.L.J. 525; Nagubai Ammal v. S. Shama 
Rao, 1956 S.C.J. 655: 1956 S.C.R. 451: 
A.I.R. 1956 S.C. 593. 


L.P.A. No. 65 of 1976. 


Appeal under clause 15 of the Letters Patent 
against the Judgment and decree of Mr. Justice 
Ismail, dated 28th November, 1974 and passed 
in the exercise of the Appellate Jurisdiction of 
the High Court in Appeal No. 302 of 1970, 
preferred against the decree of the IV Assistant 
‘Judge, City Civil Court, Madras dated 20th 
January, 1970 in O.S. No. 5265 of 1967. 


O.S.A. No. 74 of 1976. 


‘Appeal against the Order of Mr. Justice 
Mohan, dated 6th November, 1975 and 
made in the exercise of the Testamentary 
and intestate jurisdiction of the High Court 
in Application No. 1161 of 1975 in T.O.S. 
No. 9 of 1925. 


C.M.P. No. 10338 of 1976. 


Petition presented ta the High Court to 
excuse the time taken by the petitioner in 
prosecuting in good faith either proceedings 
from 1967, viz., O.S.No. 5265 of 1967, on 
the file of the City Civil Court, Madras and 
A.S.No. 302 of 1970 on the file of the High 
Court, Madras and hold that the abovesaid 
application is in time. The sale by the Ist 
respondent to the 4th respondent was on 10th 
March, 1967, and after lawyer’s notices, O.S. 
No. 2265 of 1967 on file on 16th August, 1967 
and A.S. No. 302 of 1970 were disposed of 
on 5th December, 1974. 


P. Kesava Iyengar, for T. R. Venkataraman, 
for Appellant. 

K. Radhakrishnan and V. 
Respondents. 


Shyamalam, for 
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The Judgment of the Court was delivered by 


Sethuraman, J.—These two appeals arise out 
of some common facts. However, we would 
first consider the Letters Patent Appeal before 
we go into the O.S.A. . 


2. This appeal has been filed by one Thanga- 
velu, who was the plaintiff inO.S. No. 5265 
of 1967. The relevant facts which gave rise 
to this appeal are as follows: 


3. There was one Munuswamy Naicker, who 
had a wife by name Kuppammal. Under 
Exhibit A-1, dated 16th October, 1902, the 
suit property was purchased in the name of 
Kuppammal. Munuswamy Naicker left a will 
dated 25th January, 1922, the photostat copy 
of which has been marked as Exhibit A-3. 
In that will Munuswamy treated the property 
purchased in the name of the said Kuppammal 
as his property and made dispositions accord- 
ingly. They had a daughter by name Vadu- 
vambal, who was married to one Velu Naicker. 
At the time of the will, Vaduvambal, her hus- 
band and her children were living with him. 
Vaduvambal had three sons and a daughter 
by name Dhanalakshmi, the daughter being 
the eldest who was aged about 11 years. The 
three sons were Balakrishna, Gnanasundaram 
and Marimuthu, who were aged 8, 5 and 3, 
respectively. In respect of the suit property 
the will provided for the enjoyment of the 
income by Kuppammal for her life without 
power of alienations of any kind and after 
her death the property was to be enjoyed by 
Dhanalakshmi, the first defendant, for her life 
also without power of alienation of any kind. 
On her death, the male children of the first 
defendant were to take the property absolutely. 
In the event of the first defendant not having 
any male child, the property was to be taken 
by the three grandsons, Balakrishna, Gnana- 
sundaram and Marimuthu. There was a fur- 
ther clause in the will that if, at the time of the 
testator’s grandsons taking the property on the 
terms above mentioned, all or any of them 
were minors, then the daughter, Vaduvambal, 
and her husband Velu Naicker were to be the 
executors of the estate for managing the pro- 
perty during such minority. * The property 
was to be handed over to the grand-child or 
grand-children when he or they attained 
majority. 

4.. On 16th February, 1924, Munuswamy 
died, the said Vaduvambal and Velu Naicker 
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describing themselves as the executrix’ and 
‘executor of the will obtained probate of the 
will from this Court in T.O.S No. 9 of 1925. 


5. On 16th October, 1933, Kuppammal, 
acting for herself and probably as the guardian 
of the three minor grandsons, Balakrishna, 
Gnanasekeran and Marimuthu, executed a 
mortgage over the suit property and obtained 
a loan of Rs. 1,100 from one Vridambal. 

The document itself is not before us. To the 
said mortgage Dhanalakshmi, the first defen- 
dant, was not a party. Kuppammal_ passed 
away some time thereafter and there was a 
second mortgage on 17th February, 1936, by 
Balakrishna, Somasundaram and Marimuthu in 
favour of the same mortgagee but of different 
properties for a sum of Rs. 1,500. Thus, at 
the time of the first mortgage in 1933, Bala- 
krishna, Gnanasundaram and Marimuthu 
‘would have been aged 19, 16 and 14, respec- 
tively. In view of the fact that there was a 
testamentary guardian appointed for them, the 
age of majority would be 21 years instead of 
18 years. Thus, Balakrishna, Gnanasundaram 
‘and Marimuthu would all be minors at the 
time of the first mortgage. At the time of 
the second mortgage, Balakrishna had attained 
majority, while the other two continued to be 
minors and Balakrishna had purported to act 
as their guardian in executing the mortgage. 


6. The mortgagee, Vridambal died in the 
meanwhile, and her husband Narayanaswamy 
Mudaliar as her heir, filed O.S. No. 46 of 
1943 in the Sub-Court, Chengalpattu on 28th 
February, 1943. There was a preliminary 
decree in this suit as against Balakrishna and 
his two brothers, on 12th February, 1944, for 
a Sum of Rs. 5,875. It may be relevant to 
state at this stage that though the two mort- 
gages were not by exactly the same persons 
and covered different properties they were 
‘combined ir one suit. “Munuswamy had other 
properties in which he gave a life interest to 
his wife and an absolute interest in favour of 
Balakrishna, Gnanasundaram and Marimuthu 
and other male children that may be born to 
Vaduvambal equally and it is those properties 
which featured in the mortgage of 1936. 
There was a final decree on 9th July, 1947. 
‘There was an assignment of this decree on 
27th November, 1948, in favour of the plain- 
tiff, Thangavelu and his wife. As transferees, 
they. applied for being recognised as the assig- 
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nees of the decree so that they could execute 
it. The said petition was ordered on 24th 
February, 1949 (Exhibit A-5). In pursuance 
of the execution proceedings, there was a sale 
of the property in favour of the plaintiff on 
2nd March, 1959, he having been permitted to 
bid at the auction. There was a confirmation 
of the sale on 14th September, 1949 under 
Exhibit A-8. In Exhibit A-8, the sale was 
described as being subject to the life interest 
in favour of Dhanalakshmi, the first defendant, 
with a vested remainder in favour of Gnana- 
sundaram and Marimuthu. By the time of 
Exhibits A-5 and A-6, Balakrishna had died. 
Exhibit A-9, dated 29th December, 1948, is a 
certified copy of delivery of possession war-- 
rant in E.P. No. 125 of 1947 on the file of 
the Sub-Court, Chingalpattu. In the endorse- 
ment by the bailiff it was stated that there 
were four huts erected on the land and occu- 
pied by four third parties, who were informed 
of the contents of the warrant and who were 
asked to vacate. They refused stating that 
they had constructed the huts and were pay- 
ing ground rents to the defendants. Hence, 
the bailiff put the auction-purchaser in pos- 
session of the property consisting of 21 cacoa~ 
nut trees, and as the obstructors refused to 
vacate and give possession, actual possession 
was not given for want of ‘Court ordet for 
removing the obstructors from the land and 
demolition of the huts erected on the lang. 
There was also an endorsement by the plain- 
tiff, Thangavelu, on the delivery akthakshi 
Stating that the bailiff put him in vacant pos- 
session only of the property consisting of 21 
cocoanut trees but possession of the plot in 
which the huts were erected was not given for 
want of Court order for removing obstruction 
and for demolishing the huts. 


7. Gmnanasundaram filed an appeal C.M. 
A. No. 151 of 1949 against the order under 
Exhibit A-5 recognising the plaintiff and his 
wife as the assignees of the decree. This 
appeal was dismissed on 14th August, 1950. 


8. In T.O.S. No. 9 of 1925 on the Ori- 
ginal Side of this Court, there was an appli- 
cation by the executors under section 302 of 
the Indian Succession. Act for directions 
regarding the sale of the suit property in 
favour of Dhanalakshmi on 30th June, 1952. 

Thera was consent by Dhanalakshmi and her 
two brothers Gnanasundaram and Marimuthu. 


Li) 


1t was stated in the said application that there 
was an equitable mortgage in favour of Dhana- 
lakshmi for a sum of Rs. 6,000 obtained by 
the executors and that the amount due to her 
with interest would come to Rs. 20,000. In 
the application, it was stated that the legatee 
Dhanalakshmi attained majority in 1931 and 
her brothers, Balakrishna, Gnanasundaram and 
Marimuthu attained majority in 1934, 1938 and 
1941, respectively. It was also stated that the 
legacies in favour of any of the legatees could 
not be assented to as immediately after the 
testator’s death, the estate was involved in 
protracted and costly litigations at the instance 
pf the reversioners, creditors and other per- 
sons and that the executors were unable to 
state whether they had seen the last of them. 
They added that except the debt due to 
Dhanalakshmi, the claims of all other credi- 
tors and decree-holders, had become barred by 
limitation, and as they (the applicants) had 
become old, they were anxious to, complete 
the administration which had been pending 
all these years owing to the protracted Court 
proceedings, which had practically denuded: 
the estate. Out of the creditors, Dhanalakshmi 
was said to have been the most indulgent, in 
that she filed no suit for the recovery of the 
amounts due to her on the equitable mortgage 
in the year 1933 granted by the executor and 
the executrix in due course of administration 
to secure a sum of Rs. 6,000. It was also 
stated that the said sum of Rs. 6,000 had 
been advanced by her by the sale or Stridha- 
nam jewellery and the interest accruing there- 
on. The amounts were said to have been 
borrowed and utilised for payment of dues to 
the Collector and also to meet costs of legal 
proceedings. It was also stated that Dhana- 
lakshmi made a proposal to the plaintiffs that 
the two items of properties bequeathed to her 
under the will and two other items described. 
as items 2 and 3 to the schedule to the will 
might be sold to her absolutely and in part 
satisfaction of her mortgage debt and that the 
executors had agreed to the said proposal. 
They also stated that they had passed a writ- 
ing in her favour in the nature of a family 
settlement promising to execute and register 
any deed she might require in respect of the 
same. As Dhanalakshmi was pressing for the 
execution of the sale deed in her favour co- 
vering the items already agreed to be sold to 
her, they applied to- the Court: for sanction. 
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This application was ordered on Ist July, 
1952, by Chandra Reddi, J., as he then was, 
and permission to sell the property to Dhana- 
lakshmi or to her nominee was granted. 
Pursuant to this order the property was sold 
in favour of the second defendant by name 
T. C. A. Ananthalwar, who was the second 
defendant in the suit and who was a practising 
Advocate of this Court as the nominee of 
Dhanalakshmi. It is stated that the second 
defendant was the counsel for Narayanaswami 
Mudaliar, the plaintiff in O.S. No. 46 of 
1943 on the file of the Sub-Court, Chingalpattu 
and that he had also appeared for the execu- 
tors in Application No, 2016 of 1952 in 
T.O.S. No. 9 of 1925 for sanction of the 
sale. The conveyance in his favour was said 
to be towards his professional fees. 


9. The second. defendant, Ananthalwar had 
entered into an agreement with one Bala- 
subramania Mudaliar for the sale of this very 
property sometime in 1960. On 12th Decem- 
ber, 1960, the plaintiff, Thangavelu, gave a 
notice to the said Ananthalwar calling upon 
him to acknowledge the plaintiff’s title to the 
said property as the auction-purchaser in 
execution of the decree in O.S. No. 46 of 
1943. A copy of the notice was also sent to 
Balasubramania Mudaliar, the person with 
whom Ananthalwar had entered into an agree- 
ment. This was followed by another notice 
on 20th January, 1961, threatening Ananthal- 
war with proceedings for professional mis- 
conduct. Balasubramania withdrew from 
the agreement and filed O.S. No. 3403 of 
1962 in the City Civil Court, Madras, to reco- 
ver the advance paid by him to Ananthalwar 
for getting a conveyance of the said property. 
Ananthalwar consented -to pay the amount 
back to him. On 6th December, 1962, under 
Exhibit A-26, Ananthalwar sold the property 
to the first defendant and on 10th March, 
1967, the first defendant, Dhanalakshmi, sold 
the property to the third defendant, a stranger. 
There was a notice through a lawyer by the 
plaintiff to the third defendant stating that his 
purchase under Exhibit A-27 was illegal and 
invalid and would not be binding on the plain- 
o 3 The present suit came to be filed in 
967. 


10. In the plaint it was stated that the plain- 
tiff had. purchased. the suit property under the 
Court -auction, that Marimuthu, who was. the 
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third defendant in O.S. No. 46 of 1943, 
instituted O.P. No. 170 of 1952 in the same 
Sub-Court seeking to set aside the sale in 
favour of the plaintiff, that it was dismissed 
aud that the matter was taken on appeal in 
C.M.A. No. 145 of 1953 to the High Court, 
which was also dismissed on 17th August, 
1955. It was contended that by these pro- 
ceedings, the title of the plaintiff to the pro- 
perty had been confirmed by competent Courts. 
The first defendant, Dhanalakshmi had allow- 
ed the taxes due to the Corporation to re- 
main in arrears and the Corporation filed 
O. S. Nos. 960 of 1957 and 1429 of 
1960 in the City Civil Court, Madras, for 
arrears of taxes due to them. Reference was 
made to the proceedings in Application 
No. 2016 of 1952 in T.O.S. No. 9 of 1925 
for the sale of the property and it was con- 
tended that the sale in favour of the second 
defendant on 2nd July, 1952, was invalid, 
illegal, void and not binding on the plaintiff, 
as the entire proceedings were without notice 
to him. After referring to the notices issued 
to the second defendant, it was stated that the 
defendants had colluded and with a view to 
defraud the plaintiff, they had fraudulently 
brought about the sales by which he was not 
bound. The suit was, therefore, filed for a 
declaration. of the plaintiff’s title to the suit 
property and for a permanent injunction res- 
training the defendants from interfering or 
dealing with the said property. 


11. The second defendant was struck off 
from the suit, apparently because he had part- 
ed with the property and was no longer 
interested in it. The main written statement 
was filed by the third defendant, who elaborate- 
ly set out the facts and stated that he was a 
bona fide purchaser for value and that he had 
valid title to the suit property. The first 
defendant in her separate written statement 
supported his stand. 


12. The learned trial Judge by his judgment 
and decree, dated 20th January, 1970, came 
to the conclusion that the two mortgages exe- 
cuted by Kuppammal and her three grandsons 
‘were not valid and that the plaintiff had not 
acquired any title to the suit property. He 
came fo the further conclusion that by virtue 
of, the order of the . Court in Application 
‘No. 2016 of 1952, dated 1st July, 1952, the 

Property was legally and competently conveyed 
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to the first defendant, who, in turn, transferred 
it to the third defendant. It was, further held 
that the plaintiff had no title. Consequently 
the suit was dismissed. 


13. Against this dismissal, the plaintiff filed 
A.S. No. 302 of 1970. ` During the pendency 
of the appeal the fourth defendant was im- 
pleaded as a party defendant by order, dated 
llth July, 1973 in C.M.P. No. 2943 of 
1973, as she had also become interested in 
the suit property. The point that arose for 
consideration in the appeal was whether the 
plaintiff-appellant had acquired any title by 
virtue of the Court auction-purchase of the 
suit property. Ismail, J., as he then was, 
held that the plaintiff-appellant had not ac- 
quired any title whatsoever to the suit pro- 
perty, that he had purchased only the right, 
title and interest of the judgment-debtors and 
that the judgment-debtors- viz., Balakrishna 
and his two brothers had no right, title or 
interest in the suit property. In construing 
the will, the learned Judge was of the opinion 
that the interest of Balakrishna and his two 
brothers was only a contingent one and not 
a vested one, that they would get the property 
only if the first defendant had no male issue, 
and that as in 1933 when the first mortgage was 
executed, she would have been only 22 and in 
1936 only 25, at the relevant time it could 
not be predicated that the contingency contem- 
plated for vesting the property in Balakrishna 
and others in the absence of any male issue 
to Dhanalakshmi had not come into existence. 
As the three grandsons of Munuswami had no 
disposable interest on the dates when the mort- 
gages were executed, the mortgagee, it was 
held, did not acquire any interest in the pro- 
perty. In this view, the learned Judge found 
it unnecessary to consider the consequences of 
the order, of this Court in Application 
No. 2016 of 1952 in T.O.S. No. 9 of 1925 
authorising the sale of the suit property to the 
first defendant or her nominee. The result 
was that the appeal filed by the plaintiff was 
dismissed. The plaintiff, who had, thus lost 
in both the forms, has now brought the matter 
on appeal under Letter Patent. 


14. On behalf of the appellant Mr. R. Kesava 
Iyengar, the learned counsel took up the 
following points :— 


ie (1) The construction of the will by. the 
Jearned Judge, as if the male grand-children 


1] 


of Munuswamy had no vested interest, but 
had only a contingent interest was wrong; 


(2) O.S. No. 46 of 1943 was filed after 
all the male grand-children had attained the 
majority and on 12th February, 1944, they 
had entered into a compromise and submit- 
ted to a decree. This compromise was 
with persons owning the equity of redemp- 
tion and subject to the life interest of the 
first defendant, Dhanalakshmi, which was 
preserved in the mortgage decree and the 
auction sale. The purchaser in Court auc- 
tion had thus obtained a valid title to the 
suit property; 


(3) The plaintiffs right as the assignee of 

the decree was contested by the grandsons 

unsuccessfully and, therefore, the orders 

jn those proceedings operated as res 

judicata. _In those proceedings the void 
mature of the decree had been raised and 

overruled and, therefore, the matter could 
“mot be agitated any further; and 


(4) ‘As the Court’s order in Application 
No. 2016 of 1962 in T.O.S. No. 9 of 1925 
‘ was under a collusive transaction and was a 
mere pretence, it could not convey any title 
to the defendants. Even the equitable mort- 
gage of 1933 referred to in the application 
to this Court could not have been effected, 
as the relevant documents were in the pos- 
session of the plaintiff. Thus, the whole 
transaction culminating in the conveyance 
of the property to defendants 3 and 4 had 
no legal effect and gave valid title to them.” 


We would go into each one of these conten- 
tions seriatis. 


15. Mr. Kesava Iyengar relied on a 
decision in Umes Ghunder Sircar v. Zahur 
Fatima and others, in support of his contention 
regarding the construction of the will. This 
decision was rendered by the Judicial Commit- 
tee of the Privy Council on the following facts: 
The decision of the said case depended on the 
construction of a deed of 26th January, 1971, 
executed by one Sultan Ali, who was the 
owner of one anna fouteen dams share in a 
property. It was granted to his wife Amani 





„1. (1891) I.L.R. 18 Cal. 164. 
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Begum on condition that if she had a child 
the grant would be taken as 'a perpetural 
one. In case no child was born, she 
would have only a life interest and after 
her death the property was to come to 
the possession of the Sultan Ali’s two sons 
Farnand and Farbut. The interest of Farnand 
and Farbut was sought to be attached in cer- 
tain Court proceedings, This attachment 
would be valid if they had a vested remainder 
in the property and would be invalid if they 
had only a contingent interest. At page 177 
it was pointed out as follows:— 


“That interest given to the two sons appears 
to their Lordships not to fall within the des- 
cription of an expectancy or of a merely 
contingent or possible right or interest.” 


This decision has been followed by this Court 
in two comparatively recent cases. 


16. In C. S. Nagaraja Iyer and another v. 
Seethalakshmi Ammal, one Lakshmi Ammal 
was absolutely interested in a property. She 
had no issue and brought up her brothers 
daughter, Sivakami Ammal as her own. 
Lakshmi ‘Ammal executed a settlement in 
favour of Sivakami stating that she should 
enjoy the property without any right of aliena- 
tion till her lifetime, and that after her life- 
time the male children that might be born 
to her or in their absence the female issue 
born to her should take the same and enjoy 
with absolute rights. In case Sivakami had 
no issue whatever, her mother, Seethalakshmi 
Ammal and her heirs should take the property 
with absolute rights and enjoy the same. 
Sivakami was married, but had no children. 
See adigang A N She died on 24th February, 
1957. He mother, Seethalakshmi Ammal filed 
a suit to recover possession of the property 
claiming te be entitled to do so under the 
aforesaid settlement: one of the defendants in 
the suit being the husband of Sivakami. 
After referring to the Privy Council decision 
cited above, it was held that what was given 
to Seethalakshmi Ammal, the mother, under 
the settlement was the vested remainder, the 
time of distribution being the date of the death 
of Sivakami. 
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17. ‘The point regarding the nature of the 
interest taken by the legatee came up for consi- 
deration more directly in Ramaswami Chettiar 
and another v. Venkatammal and others. 
There was a partition in the said case between 
Alagarsami Chettiar, the father and Subbiah 
Chettiar, the son. It was provided that a 
certain portion of the properties should be 
enjoyed by Alagarsami with a right to create 
mortgage and lease but with no power of 
sale or gift, that if Alagarsami were to marry 
again and get heirs by the second marriage, 
those heirs alone were to take his ‘share after 
his lifetime and that if Alagarsami were to 
marry but have no male heir by that mar- 
riage, Subbiah should after Alagarsami’s life- 
time perform his obsequies and take over his 
share of the property. Subbiah died during 
the lifetime of Alagarsami, and Alagarsami 
did not marry again. He, however, made a 
bequest of his share to a third party. It was 
pointed out that though a valid disposition 
could be made in favour of an unborn person 
(the issue of Alagarsami by the contemplated 
marriage), it did not mean that in all cases 
where interest in property was created in 
favour of an unborn person, there was a vested 
interest on him and that the alterative provi- 
sion was only a contingent one. The distinc- 
tion between the nature of a contingent inte- 
rest and vested interest was described in the 
said judgment as follows in paragraph 9 in 
page 195: 


“A contingent interest is one in which the 
interest created in favour of a person is to 
take effect’only on the happening of a 
specified uncertain event. On the other 
hand, where an interest is created in favour 
of a person on the happening of an event, 
which must happen, such interest would be 
vested, subject, of course, to the rule that, 
on a reading of the entire document, a 
contrary intention is discernible. In the 
present case Subbiah was alive at the time 
of the partition. An interest was undoub- 
tedly created in his favour, which would fall 
into his possession on ‘Alagarsami Chettiar’s 
death. But the document provided that he 
would not get that interest if Alagarsami 
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were to marry again and got a son out of 
that marriage. In other words, his interest 
was only to, be defeated if there came into 
existence, another son to his father. Now, 
looking at the other aspect of the matter, 
the marrying of a second wife by Alagar- 
sami Chettiar was an uncertain event” . 


After referring to the several decisions includ- 
ing the Privy Council decision mentioned 
above, it was pointed out in paragraph 17 at 
page 197 as follows :— 


“Tn the instant case, Subbiah was, as we 
said more than once, in existence on the 
date of the partition document and it was 
possible for Alagarsami Chettiar to create a 
vested interest in him forthwith. The dis- 
position in favour of his second wife’s som 
could only be a contingent one, because his 
coming into existence was dependent upon 
two contingencies; first, of his marrying, 
and secondly, such marriage being fruitful 
The rule of construction to which we have 
made reference just now, and the language 
of the document now in question fully 
strengthen the presumption that the inten- 
tion of the parties to the document was to 
immediatély vest the reminder in Subbiah”. 


18. The rule of construction referred to im 
the above passage was taken from Halsbury’s 
Laws of England, 3rd Edition, Volume 39 at 
page 1120, wherein it is stated as follows: 


“Tn case where there is a doubt as to the 
time of vesting, the presumption is in favour 
of the early vesting of the gift, and, accord- 
ingly, it vests at the testator’s death or at 
the earliest moment after that date which 
is possible in the context, whether it is of 
real or personal estate; and it is presumed 
that the testator intended the gift to be 
vested, subject to being divested, rather 
than to remain in suspense. The presump- 
tion is especially applicable in cases where 
the interest created is a remainder, the rea- 
son being that keeping the remainder, con- 
tingent might in many cases exclude the 
issue of a person intended to take in tail 
by the parent’s dying before the remainder 
became vested”. 


In Theobald on Wills, 12th Edition, page 480, 
paragraph 1411, the presamphon, in I eiea cases 
was stated: as - -follows:— 


vo 
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“The Court leans in favour of early vesting, 
‘at any rate in cases where there is some one 
in existence who can say, on the natural 
construction of the language of the will, 
that his share has absolutely vested in inte- 
rest, although it cannot be said exactly 
what share as a matter of quantum has so 
vested”. w 


Thus, it is clear that the general policy of law 
is in favour of early vesting and unless an 
opposite intention is expressed or has to be 
implied from the other provisions of the will, 
the law would construe a grant which was to 
take effect in future as creating a vested inte- 
rest in favour of the grantee from the very 
moment of transfer. See B. B. Mitra’s Com- 
mentaries on the Indian Succession Act, 8th 
Editfon at page 185. Thus, having regard to 
these decisions it has to be held that the three 
male grand-children of Munuswamy had a 
vested interest in the property, as Dhana- 
lakshmi marrying and getting a child or child- 
ren were merely contingencies. 


19.. Mr. Radhakrishnan, the learned counsel 
for the third defendant|second respondent con- 
tended that the decision in Umes Chunder 
Sircar v. Zahur Fatima and others, has been 
understood in later cases only as enabling a 
Muslim ‘to create a life interest. He referred 
in this connection to two decisions viz., Banoo 
Begum v. Mir Abed Ali? and Narayan Vithal 
Samant v. Jankibai Kom Sitaram Samant and 
others®, The said decision of the Privy Council 
has been understood by this Court in the cases 
discussed already as creating a vested interest 
in the remainder-man, subject to defeasance 
on the birth of any child or children to the 
life-estate holder. It is not, therefore, poosi- 
ble to accept the submission that the said 
Privy Council decision deals only with a point 
of Mohammedan Law and not a principle of 
construction of documents. 


The relevant clause in the will in this 
runs as follows: 


case 


“Therefore, these two properties should be 
enjoyed by my wife throughout her life- 
time without alienating them. She must see 


wi 
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that the houses are not deteriorated and 
must carry out the repairs etc. She must. 
pay the Municipal rents and quit-rents. 
After her death my grand-daughter Dhana- 
lakshmi Ammal should got these houses 
and she must enjoy the same without alienat- 
ing under the same condition imposed 
above. If Dhanalakshmi Ammal has any 
issues, then they should get these properties 
and enjoy the same. If Dhanalakshmi 
Ammal has no male issue, then these pro- 
perties should go in equal shares to my 
grandsons Balakrishnan, Gnanasundaram and 
Marimuthu and other male issues that may: 
be born to my daughter Vaduvambal”. 


The clause is similar to the one in Ramaswami 
Chettiar and another v. Venkatammal and 
others!, and we would, therefore, apply the 
said decision. 


20. The learned counsel for the respondents 
further contended that the construction’ 
suggested by Mr. Kesava Iyengar runs coun- 
ter to section 21 of the Transfer of Property 
Act. Under that section, where, on a trans- 
fer of property, an interest therein created in 
favour of a person is to take effect only on the 
happening of a specified uncertain event, or if 
a specified uncertain event shall not happen, 
such person thereby acquires a contingent 
interest in the property and such interest 
becomes a vested interest, in the former case, 
on the happening of the event, in the latter, 
when the happening of the event becomes im- 
possible. Though the Privy Council case had 
its origin in a suit which was started before 
the Transfer of Property Act was enacted, still 
having regard to the principle of the said’ 
decision having been applied in later decisions 
of this Court in construction of documents, to 
which the Transfer of Property Act would 
apply, we would prefer to follow the Bench 
decision binding on us rather than embark upon 
a further enquiry as to how far those decisions 
are consistent with section 21 of the Transfer of 
Property Act. The learned Judge, whose: 
judgment is now under appeal, had not the 
benefit of these citations and, therefore, did’ 
not deal with this point in the light of the- 
decision of this Court. In these circumstan- 
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tes, we would proceed on the basis that the 
male grand-children of Munuswamy had a 
vested interest in the said properties, subject 
to defeasance oh the birth of a male issue to 
Dhanalakshmi, the first defendant. 


21. Our attention was drawn to a decision 
‘of a Bench of this Court in Ekambaram v. 
Krishnammai!. In that case there was a will 
under which one Nataraja Pillai was to take 
the income accruing from the property des- 
cribed in the will and after his life-time, if he 
left any male issue, they were to take the 
aforesaid property, with powers of alienations 
such as gift, usufructuary mortgage and sale. 
If there were no male issue, the testator’s 
‘heirs would take the aforesaid property. In 


construing this will, the learned Judges held’ 


that the heirs of the testator who were alive 
‘on the date of the death of Nataraja Pillai, 
(who had no male issue) were the only heirs 
entitled to the distribution of bequests and that 
“there should be vesting of the ultimate bequest 
in the testator’s heirs at the time of Nata- 
raja’s death. The decision of this Court in 
Ramaswami Chettiar and another v. Venka- 
tammal and others*, and the Privy Council 
‘decision in Umes Chunder’s case’, were not 
‘brought to the notice of the learned Judges 
‘and, therefore, it is not possible to state 
whether they would have come to the same 
conclusion in case the earlier decisions includ- 
‘ing that of the Privy Council were brought to 
‘their notice. Mt is possible that these deci- 
sions were not considered to be relevant- to a 
case where the bequest was to a class of heirs 
‘to Palaniandi who were to be ascertained on 
a future date, i.e., at the time of Nataraja’s 
death. It was thus a case of contingent inte- 
rest. The language of the will in the decision 
in Ekambaram v. Krishnammai}, being differ- 
ent, the rule of construction applied therein 
‘would not be applicable to the case before 
us. Re: 2. We have already referred to 
‘the fact that the suit. O.S. No. 46 of 1943 
‘was in respect of two mortgages. One of the 
mortgages had been executed in 1933, when 
‘Kuppammal was alive.. That mortgage pur- 
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ports to. have been executed by Balakrishna 
and his two brothers also. Balakrishna, him- 
self a minor, had acted as guardian of his two 
brothers. It is difficult to understand how 
Balakrishna could have acted as the guardian 
of his younger brothers Gnanasundaram and 
Marimuthu when their parents, Velu Naicker 
and Vaduvambal were then alive. .We have 
already seen that Balakrishna would be aged 
19 at the time when he purported to have exe- 
cuted this mortgage. It is not in dispute that 
Balakrishna attained majority only on 10th 
September, 1934, and his two brothers, Gnana- 
sundaram and Marimuthu attained majority on 
26th April, 1938, and 10th May, 1941, res- 
pectively. This is clear from Exhibit A-14, 
dated 20th July, 1959, being the certified copy 
of the affidavit of Velu Naicker and Vadu- 
vambal in T.O.S. No. 9 of 1925, the appli- 
cation being for sanction of the sale of the 
suit property. Thus, Balakrishna could not 
have executed the document even for himself 
and it is needless to state that he could not 
have also acted as guardian for his minor 
brothers Gnanasundaram and Marimuthu, who 
were admittedly not majors at that time. It 
is settled Jaw that a contract by a minor is void. 
Thus, the mortgage of 1933 in so far as it was 
executed by Balakrishna either by himself or 
as guardian of his brothers was a void trans- 
action. 


22. By the time the suit came to be filed, 
Kuppammal, the other executant of the mort- 
gage had died. Admittedly she had only a 
life interest in the property. Her interest. 
could not have survived after her death and, 
therefore, there could have been no sale of 
any interest belonging to her in the property 
in execution of the mortgage of 1933. It has 
also to be borne in mind that Exhibit A-3 in 
terms prohibited the alienations by her. Even 
assuming that the alienations contemplated by 
the will referred only to a sale and not to a 
mortgage or a charge, still the mortgage or the 
charge created by Kuppammal lapsed on her 
death. Having only a life-interest, she could 
not have created any interest which would 
enure beyond her life. Balakrishna and others 
could not have dealt with the property, as they 
were minors at the relevant time. We did not 
hear Mr. Kesava Iyengar to contest the posi- 
tion that the age of majority in their case was 
21 and not 18. ‘Thus, even on the basis that 
Balakrishna and his two brothers had a vested 
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interest in the property, the entire mortgage 
created by Kuppammal and others had abso- 
Litely no effect. The second mortgage of 
1935 covered other properties with which we 
are not concerned. We have found the 1933 
' mortgage to be a void transaction. The 
decree and sale would therefore, be ineffective 
and invalid. 


23. It is apparently because of this feature 
that Mr. Kesava Iyengar was driven to rely 
on the terms of the compromise entered into 
at the time of the disposal of the suit, O.S. 
No. 46 of 1943 on 12th February, 1944. The 
compromise memo. has not been exhibited: in 
this’ case. We have thus no means to find 
out whether there was a compromise and if 
so, its terms. Even assuming that there was 
a compromise, still the Court could not have 
decreed a suit based on a void mortgage. 


24. In this connection the decision in K. K. 
Chari v. R. M. Seshadri, was brought to our 
notice. In that case there was an order of 
eviction based on the consent of parties. Sub- 
sequently when the .order of eviction 
was sought to be executed, the tenant 
contended that the decree sought to be exe- 
cuted was one based on compromise or con- 
sent and that the Rent Control Court not hav- 
ing satisfied itself by an independent considera- 


tion regarding the bona fide requirement of’ 


the property by the landlord for his own occu- 
pation could not have ordered eviction. ‘In 
disposing of this contention the Supreme Court 
held that if the tenant in fact admitted that 
the landlord was entitled to possession on one 
or other of the statutory grounds mentioned 
in the Act, it was open to the Court to act 
on that admission and make an order for pos- 
session in favour of the landlord without fur- 
ther enauiry. It is also brought out from the 
judgment of Alagiriswami, J., that a compro- 
mise would be valid only if it was in accord- 
ance with the Act, i.e., only if the landlord 
had asked for possession of the building on 
one of the grounds laid down in the Act, and 
that if the landlord merely applied for evic- 
tion on the ground that he was the owner of 
the building, the Rent Controller could not have 
passed a valid order merely because the tenant 
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submitted to an order of eviction, as the juris- 
diction of.the Rent Controller would only be 
to order eviction on certain grounds enume- 
rated in the Act. 


25. This decision clearly brings out the prin- 
ciple that if the Court had no jurisdiction to 
entertain a suit or a proceeding, then notwith- 
standing the consent, the Court could not pass 
a valid decree or order. In other words, if 
the transaction was void, then the compro- 
mise, as if the transaction was a valid one so 
as to entitle the plaintiff to file a suit thereon, 
would not justify the Court in granting a 
decree based on it. There is a world of differ- 
ence between a Court acting on a compromise 
in respect of a matter within its jurisdiction 
and a Court acting on a compromise outside’ 
its jurisdiction. In the present case, the 
whole suit O. S. No. 46 of 1943 
being based on a void transaction could not 
have given rise to any valid compromise. 
The parties to the compromise could not have 
conferred validity to a void transaction and 
the Court could not also by setting its seal on 
it have blessed the transaction with any vali- 
dity. As pointed out by Jagadisan, J., in 
Kulasekaraperumal y. Pathakutty Thalevanar 
and others, following Kottala Runganatham 
Chetty v. Ramasami Chetty?, there can be no 
question of ratification of a void transaction, 
as a void transaction is one which has no 
existence whatever and is non est in law. 
The result is that the whole decree passed: 
on the basis of the vojd mortgage has absolute- 
ly no legal validity and that the execution 
proceedings and the subsequent sale cannot | 
confer any valid title on the plaintiff. 


Re. 3: It is mow necessary to examine 
the third contention that the assignment pro- 
ceedings having been contested, the matter is 
governed by the principles of res judicata and 
the void nature of the transaction or the decree 
based on the compromise, cannot be raised. 
This contention overlooks a basic fact, eis., 
that the person who contested the validity of 
the assignment proceedings is not one of the 
three male grand-children of Munuswamy, but 
the first defendant. It is not in dispute that 
the first defendant was nowhere in the picture 
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either in the suit O.S. No. 46 of 1943 or in 
- the subsequent execution proceedings. She 
had not also at any time taken up any pro- 
ceedings questioning the validity of the decree 
or the execution proceedings or the sale. 
Therefore, whatever may be the position, if 
Gnanasundaram and Marimuthu contested the 
validity of the execution proceedings at this 
stage, the same consideration cannot apply to 
the contest by the first defendant or her suc- 
cessors-in-interest. In other words, nothing 
prevents the first defendant or her successors- 
in-interest from questioning the validity of the 
mortgage or the decree or the sale.. As 
pointed out by the Privy Council, in Khiary- 
mal v. Daim’, the Court had no jurisdiction 
to sell the property of persons who were not 
parties to.the proceedings and as against such 
persons, the decree and sale purporting to be 
made would be a nullity and might be disre- 
garded without any proceeding to set them 
aside. (See also Payidamra v. Lakshminara- 
samma.) 


26. In this view, we do not find it necessary 
to go into the contention that even an erro- 
neous decision can operate as res judicata, if 
the matter was not contested by the party to 
it. So long as Dhanalakshmi was not a party 
to the earlier litigation in the Chingleput Court 
or the proceedings emanating therefrom, she or 
her successors-in-interest were not precluded by 
any principles of res judicata from: contesting 
any validity of the decree or the sale in pur- 
Suance of the decree. 


27. Mr. Kesava Iyengar made an elaborate 
submission to the effect that once the sale was 
confirmed, there could be no dispute about the 
validity cf the title of the auction-purchaser. 
But in this case that principle will not apply. 
The principle is confined to cases where a party 
to the suit having had opportunities of question- 
ing the validity of the sale did not do so and 
take appropriate proceedings to challenge the 
validity subsequently. Either the principles of 
estoppel or the principles of res judicata would 
be applicable, and they would be precluded 
from contesting the validity of the sale, as there 
are adequate provisions under Order 21, or sec- 
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tion 47 of the Code of Civil Procedure enab- 

ling them to contest the validity of the execu- 

tion sale. If they stood by and allowed the: 
sale to be confirmed, the title of the auction- - 
purchaser cannot be challenged in subsequent’ 
or other collateral proceedings by them. But 
in this case Dhanalakshmi was not a party to 
the earlier litigation and, therefore, she was 
not bound by any of the provisions of the Coder 
to question the decree or the validity of the 
sale. There is nothing to show that she was. 
aware of the said proceedings and stood’ by: 
also.. In these circumstances, we do not find’ 
it necessary to discuss those cases where the 
contention as regards the validity of the decree 
or the execution is not open to the parties to 

the proceedings after the confirmation of the 
sale by the Court. 


28. This leads us to the last contention, viz., 
the effect of the High Court’s order on 1st 
July, 1952. We have referred to the -appli- 
cation No. 2016 of 1952 having been made to 
this Court and the Court sanctioning the sale 
in terms of the said application. Mr. 

Kesava Iyengar contended that the whole pro- 

ceedings were fraudulent and collusive. ‘The 
Supreme Court in Nagubai Ammal and others 
v. B. Shama Rao and others, has brought: 
out the distinction between a fraudulent and 
collusive transaction. -It is unnecessary to go 
into the facts of that case. It is enough to’ 
refer to the principle deduced by Venkata- 
rama Ayyar, J., speaking for the Court. In: 
the said decision at page 599, there is a pass- 
age which is as follows: " 


“Now, there is a fundamental distinction 
between a proceeding which is collusive and! 
one which is fraudulent. ‘Collusion im 
judicial proceedings is a secret arrange- 
ment between two persons that the one | 
should institute a suit against the other in 
order to obtain the decision of a judicial 


tribunal for some sinister purpose.” 
(Wharton’s Law Lexicon, 14th Edition, 
page 212.) 


In such a proceeding, the cliam put for- 
ward is fictitious, the contest over it is un- 
real, and the decree passed therein is a mere 
mask having the similitude of a judiciat 
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. determination and worn by the parties with 
the object of confounding third parties. 
. But when a proceeding is alleged to be frau- 
dulent, what is meant is that the claim made 
therein is, untrue, but that the claimant has 
¿managed to obtain the verdict of the Court 
in his favour and against his opponent by 
practising fraud on the Court. Such a pro- 
- ceeding is started with a view to injure the 
“ opponent, and there can be no question of 
its having been initiated as the result of an 
- understanding between the parties. While in 
collusive proceedings the combat is a mere 
sham, in a fraudulent suit it is real and 
earnest”. i 


\If we may take leave to may so, collusive 
î|proceeding is a shadow-boxing, while a fraudu- 
lent proceeding is a real one with an intent to 
injure some third party. The common charac- 
:|ter of both the proceedings is an element of 


jjfiction, intended to subserve some selfish ends. 


29. Inthe present case Mr. Kesava Iyengar 
characterised the proceedings in ‘Application 
"No. 2016 of 1952 as collusive, because, 
according to him, Ananthalwar in collusion 
“with the first defendant and others obtained 
the Court’s sanction and the allegation of 
‘fraud was on the basis that they wanted to 
‘injure the plaintiff. Mr. Radhakrishnan the 
learned counsel for the second respondent 
‘submitted that in the case of allegations of 
fraud the proper particulars must 
‘have been set out in the plaint as required by 
Order 6, rule 4 of the Code of Civil Proce- 
‘dure. The allegations in the present case as 
regards the nature of the proceedings. in 
Application No. 2016 of 1952 are contained 
in paragraphs 12 and 13 of the plaint which 
gun as follows:— 


“12 The plaintiff submits that the defen- 
‘dants have colluded and with a view to de- 
fraud the plaintiff have fraudulently brought 
about these transactions. The plaintiff sub- 
‘mits that he is not bound by any of these 
transactions which are collusive and the 
“plaintiff ignores all of them. 


13. The plaintiff submits that the third 
«defendant by virtue of the illegal, invalid, 
-void sale in his favour and with the active 
‘aid of the other defendants (of whom the 
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second defendant is an advocate for the 
Madras Bar) is trying to interfere with the 
plaintiff's property. The plaintiff also 
understands that the defendants are also 
making arrangements to otherwise dispose 
of the suit property which will create fur- 
ther complications.” 


It is needless to state that the two paragraphs 
extracted above from the plaint are devoid of 
particulars of either collusion or fraud. The 
learned counsel was, therefore, justified in 
contending that the appellant cannot be allow- 
ed to take before us the point of any collu- 
sion or fraud in the proceedings in Applica- 
tion No. 2016 of 1952. In fact there was 
not even an issue on these aspects. 


30. There is one further infirmity in the 
contention of Mr. Kesava Iyengar, When 
once it is found that the plaintiff has no title 
to the suit property, it would be wholly un- 
necessary to go into the question as to whe- 
ther the proceedings in Application No. 2016 
of 1952 were collusive or fraudulent. Whe- 
ther they were collusive or fraudulent, they 
cannot grant any validity to the sale in favour 
of the plaintiff. We do not, therefore, see 
any need to go into the further questions whe- 
ther the executors, had ceased to be the exe- 
cutors and had become trustees and whether 
the probate Court could go into the question 
of title in the proceedings before it. The 
plaintiff can succeed in the suit for declaration 
under the plaint as amended only on the basis 
of a valid title to the property. If he did not 
have any title to the property, then he cannot 
Pick holes in the title of the defendants and 
try to succeed. That the plaintiff can succeed 
only on the basis of the proof of his owh 
allegation in the plaint as regards his title and 
he cannot succeed by picking holes in the 
title of the defendants is too well-established 
to need citation of any authority. The plain- 
tiff having failed to make out a case of valid 
title to the suit property cannot succeed in 
getting a declaration as prayed for in the 
plaint. The suit was rightly dismissed by the 
trial Court, and the confirmation of the decree 
by this Court cannot be open to any inter- 
ference. TOST 


31. 


We now take up the original side appeal. 
This 


appeal arises out of an order of Mohan, 
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J., in Application No. 74 of 1976 in T.O.S. 
No. 9 of 1925. The application was filed by 
the plaintiff in the other suit which we have 
Just now considered. The application. was to 
set aside the order dated 1st July, 1952, ren- 
dered in Application No. 2016 of 1952. From 
the averments in the affidavit it became clear 
that the plaintiff was aware of the said appli- 
cation and the orders passed thereon as early 
as (in fact before) 1960. As no explanation 
was given as to why the present application 
was filed after nearly 23 years, Mohan, 
held that the application was barred by limita- 
tion. He pointed out that there was not even 
a formal application under section 14 of the 
Limitation Act to condone the delay. The 
result was that the application was dismissed 
and against this order the above appeal has 
been filed. There is also a petition numbered 
as C.M.P. No. 10338 of 1976 under sec- 
tion 14 of the Limitation Act praying for 
condonation of the delay. In the original 
application as filed, there were no detaits as 
regards the nature of the proceedings, which 
were pleaded in explanation of the delay. A 
supplemental affidavit has been filed and in it 
the relevant dates of the several proceedings 
have been set out. 


32. The learned counsel for the respondents 
has brought to our notice ‘Application 
No. 2193 of 1958, which was made by 
Mr. T. R. Srinivasa Iyer as Advocate for 
the appellant. That application was to search 
the records in T.O.S. No. 9 of 1925 and 
was ordered on 8th December, 1958. The 
direction was that copies of the will and the 
records in Application No. 2016 of 1952 with 
orders thereon should be furnished. Subse- 
quently copies of the orders have been obtain- 
ed by the appellant. In the supplemental 
affidavit there is no reference to this applica- 
tion. It is stated in paragraph 3 thereof that 
the appellant became aware of the order in 
Application No. 2016 of 1952 in T.O.S. 
No. 9 of 1925 towards the end of 1960 and 
that he immediately started proceedings in the 
High Court and the Bar Council, after giving 
notice to the ‘Advocates on 12th Decem- 
ber, 1960 and 20th January, 1961 and that 
T. C. A. Anandalwar reconveyed the pro- 
perty to the first defendant on 6th Decem- 
ber, 1962. The: delay between December, 
1958,- when the appellant obtained the orders 
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of this Court on the search application and 
December, 1960, when he claimed to have 
taken proceedings in the High Court and the 
Bar Council remains unexplained. Evén 
assuming that the appellant was- prosecuting 
bona fide tax proceedings before the Bar Coun- 
cil against T. C. A. Anandalwar, and that they 


are relevant to section 14, still there-is noth- 


ing to show why the said ‘proceedings were 
not taken even in 1958 or 1959 soon after.he 
obtained the copies as directed by this Court 
in its order dated 8th December, 1958. As 


J+» there is no explanation for this delay, we. do 


not think it proper to accept this application 
under section 14 of the Act. 


33.- The result is that the application which 
was disposed of by Mohan, J., was hopelessly. 
time barred. The application was filed after 
the lapse of nearly 23 years. There is no 
room for interference with the order of the 
learned Judge. ‘The result is both the appeals. 
are dismissed and also C.M.P. No. 10338 
of 1976. The contesting respondents will. be 
entitled to their costs in the Letters Patent 
Appeal. There will be no order as to costs in 
the original side appeal and C. M. P. 
No. 10338 of 1976. 
S.J. ‘Appeals dismissed; 
C.M.P. No. 10338 of 1976 
also dismissed. 
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IN THE HIGH COURT OF JUDICA-- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, O.CJ. 


N. R. Natarajan Petitioner* 


D. 


Gnanambal Ammal Respondent. 


Civil Procedure Code (V of 1908) (as amend- 
ed by Act CIV of 1976), Order 23, rule 3 and 
section 74 (5) (ili) (a)—Applicability to pro- 
ceedings initiated before amendment—Suit for 
directing defendant to execute sale deed of suit 
property — Suit compromised — Compromise 
signed by plaintiff and his advocate—Defen- 
dant’s advocate also signed compromise — 
Compromise directing plaintiff to pay a cer- 
tain sum of money on or before a particular 
date, in default whereof suit to stand dismissed 
—Plaintiff depositing amount in time—Exeécu- 
tion of decree sought—Defendant challenging 
validity of the compromise as not binding on 
him for want of his signature — Executing 
Court dismissing petition holding the decree 
to be not executable—Revision to High Court 
—Powers of counsel to compromise case. 


Held: Unless the , decree is a nullity, the 
executing Court cannot go behind the decree. 
Admittedly the proceedings in this case were 
started much earlier to the amendment to 
Order 23, rule 3 of the Code of Civil Proce- 
dure. As per section 97 (2) (5) of ‘Act 
CIV of 1976 the amendment to rule 3 of 
Order 23, will not apply to the facts of this 
case. [Para. 10.] 


That a lawful agreement or compromise has 
been entered. into is the pre-requisite for pass- 
ing a decree on the compromise memo. In 
this case, the Court has passed a decree on 
the strength of the compromise memo. Unless 
by evidence it is made out that there is no 
satisfaction by the Court before it passed the 
compromise decree or that it is otherwise 
illegal, the compromise decree will stand. In 
such circumstances, the executing Court has to 
give effect to the compromise decree and it is 
for the party who refutes the same to set if 
aside by appropriate independent suit. Where 





*C.R.P. No. 298 of 1981. . 
x 19th March, 1982, 
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the proceedings were much earlier to the 
amending Act CIV of 1976, it is only the 
satisfaction of the Court regarding the com- 
promise agreement that counts and there is no 
need for the compromise memo. to be in writ- 
ing signed by the parties. [Para. 10. ] 


It is well-settled that the counsel appearing 
for a party has implied authority to enter into 
a compromise on behalf of the party and the 
only limitation is that if there was any written 
prohibition or limitation he will have to act 
within the prohibition or limitation. 


[Para. 13.] 


A vakalath even though it does not state that 
a power is given to the advocate concerned to 
compromise carries an implied authority to 
enter into a compromise on behalf of his 
party. If a prohibition or limitation is laid 
down regarding the powers of the advocate 
concerned, such prohibition or limitation must 
be in writing. [Para. 13.] 


Cases referred to:— 


Addisons Paints and Chemicals Ltd. v. MIS. 
Sant Ram Parmanand, A. I. R. 1976 Delhi 
137; Vasudev Dhanjibhai Modi v. Rajabhai 
Abdul Rahman, (1970) 2 S.C.J. 558: (1970) 
2M.L.J. (S.C.) 85: (1970) 2 An. Wi.R. 
(S.C.) 85: 1970 R.C.J. 716: A.I.R. 1970 S.C. 
1475 ; Employees in Relation to Monoharbahat 
Colliery v. K. N. Mishra, (1975) 2 S.C.C. 
244: 1975 Lab.I.C. 1082: A.I.R. 1975 S. 
C. 1632; Jamilabai Abdul Kadar v. Shanka- 
lal Gulabchand, (1976) 2 S.C.J. 5: (1975) 
2 S. C. C. 609: (1975) 2 S.C.W.R. 307: 
A.I.R. 1975 S.C. 2202; Madras Co-operative 
Printing and Publishing Society Ltd. v. C. 
Ramalingam, (1976) 1 M.L.J. 136; Ramap- 
payya v. Subbamma, (1947) 2 M.L.J. 580: 
I.L.R. (1948) Mad. 647: 61 L. W. 6l: 
A.I.R. 1949 Mad. 98; Santakumari Devi v. 
Amullyadhan Kundu, (1923) 17 L.W. 481: 
A.I.R. 1923 P.C. 13; Jiwibhai v. Ram- 
kumar, I.L.R. (1946) Nag. 824: 229 I.C. 
402: 1947 Nag.L.J. 1: A.I.R. 1947 Nag. 17. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the City Civil Court (X Assistant Judge), 
Madras, dated 26th September, 1980 and 
made in E.P. No. 380 of 1980 in O.S. 
No. 3850 of 1974. i ` 


328 
T. V. Ramanujam, for Petitioner. 
R. S. Venkatachari, for Respondent. 
The Court made the following 


-ORvER.—The plaintiff in O.S. No. 3850 of 
1974 on the file of the City Civil Coutt, 
Madras, is the petitioner herein. He filed the 
-suit for directing the defendant to execute’ the 
-sale deed in respect of the suit property in 
favour of the plaintiff on receipt of the balance 
“of the purchase price of Rs. 7,900 after duly 
cancelling and registering the security bond 
-with the Registrar of Assurances within the 
time that may be specified by the Court. 


-2. There was a compromise both in O.S. 
No. 3850 of 1974 and in O.S. No, 7657 
‘of 1976. According to the said compromise 
‘the defendant in the suit has to execute the 
-sale deed in favour of the plaintiff in respect 
_of the suit property at the cost of the plain- 
tiff on payment of a sum of Rs. 10,220 made 
up of Rs. 7,900 being the balance of sale 
“price and Rs. 2,320 being the arrears of rent. 
“The amount has to be paid on or before 31st 
‘May, 1979. The compromise decree further 
-states that in default of payment of Rs. 10,220 
on or before 31st May, 1979, the suit will stand 
. dismissed, The compromise memo, was 
-signed by the plaintiff, his advocate and the 
„defendants advocate one G. Natarajan. The 
defendant has not signed the compromise 
‘memo. In pursuance of thé said compromise 
. decree, the plaintiff. filed E.P. No. 380 of 
1980 for ‘directing the defendant to execute 
:and register the sale deed in respect of the 
suit house and in default, the Executing Court 
may be pleased to execute and register the 
-sale deed in favour of the plaintiff under 
- Order 21, rule 34 of the Code of Civil Proce- 
: dure. 


‘3. The defendant filed a counter in the said 
Execution Petition inter alia alleging that 
- there is no valid endorsement of compromise 
- on the memorandum of the plaint, that the 
- defendant has not agreed to the terms of the 
compromise, that the compromise without his 
-- Signature is not binding on him, that the advo- 
. ¢ate who appeared on his behalf was not 
authorised to enter into such compromise, 
-that the compromise decree as such is not 
‘binding and that the Execution Petition has 
“ta be dismissed. He has further alleged that 
“the condition of the compromise in respect 
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of the payment of the money has not been 
complied with and as such, the decree is not 
executable. JI) 


4. The Executing Court found that the 
money has been deposited as per the terms 
of the compromise decree but since the com- 
promise memo. is not signed by the defendant, 
the decree is not executable. With these 
findings, the Executing Court dismissed the 
petition. As against this order of dismissal; 
the plaintiff has preferred the above revision. 


5. Mr. T. V. Ramanujam, the learned 
counsel appearing for the revision petitioner| 
plaintiff submitted that the Executing Court 
cannot go behind the decree and the only 
remedy open to the defendant will be to pray 
for setting aside the compromise decree by an 
appropriate suit. It is further submitted that 
the Executing Court can refuse to execute the . 
decree only if the decree is a nullity or the 
Court which passed the decree has no juris- 
diction. According to him, the present com- 
promise decree cannot be construed as a nullity 
and the Court which passed the decree had: 
ample jurisdiction to pass such a decree. It 
is also submitted by him that the advocate who 
appeared for the defendant in the trial Court 
had implied authority to compromise and: un- 
less such authority is specifically revoked,-the 
compromise memo, signed by the advocate for 
the defendant is valid. 


6. Mr. R. S. Venkatachari, learned counsel 
for.the respondent|defendant, reading Order 
23, rule 3 of the Code of Civil Procedure, after 
its amendment by section 74 (5) (iii) (a) by 
Act CIV of 1976, submits that the compro- 
mise to be valid must be in writing and signed 
by the parties, to the suit. It is further sub- 
mitted by him that in the vakalath given to the 
advocate concerned, as far as the City Civil 
Court is concerned, there is absolutely no 
power given to the advocate to compromise a 
matter. Finally, he submits that the money 
deposited into Court without paying to the 
defendant is fatal to the compromise decree and 
as such, the compromise decree is not execut- 
able. ` 


7. In reply, Mr. T. V. Ramanujam sub- 
mitted that the provisions of Order 23, rule 3 
of the Code of Civil Procedure as it stood 
before its amendment alone will be applicable 
to the facts of the present case since the pro- 


11] 


ceedings in this case were started much earlier 
to the amendment made to the Code of Civil 
Procedure by Act ‘CIV of 1976. To sub- 
stantiate his contention, the learned counsel 
reads section 97 (2) (s) of Act CIV of 1976, 
which reads as follows :— $ 


“The amendment, as well as substitution, 
made in Order 23 of the First Schedule by 
section 74 of this Act shall not apply to any 
suit or proceeding pending before the com- 
mencement of the said section 74.” 


8. Both the counsel have cited a number of 
decisions to support their respective conten- 
tions, which I will presently look into. - In 
Addisons Paints and Chemicals Ltd. v. M|s. 
Sant Ram Parmanand and others’, a single 
Judge of the Delhi High Court held that the 
Court executing the decree is not competent 
to embark on an enquiry into facts, which if 
established, will tend to show that the Court 
passing the decree will have no jurisdiction 
to do so. In that decision, it has been fur- 
ther held that the Executing Court can only 
go into the question whether or not the decree 
is a nullity, where on the face of the decree it 
is apparent that the Court passing the decree 
had no jurisdiction or there are patent reasons 
Ss doubting the inherent jurisdiction of the 
ourt. 


9. In Vasudev Dhanjibhai Modi v. Raja- 
bhai Abdul Rehman?, the Supreme Court had 
occasion to deal with the powers of the Exe- 
cuting Court. It observed that a Court exe- 
cuting a decree cannot go behind the decree 
between the parties or their representatives ; it 
must take the decree according to its tenor, 
and cannot entertain any objection that the 
decree was incorrect in law or on facts. The 
Supreme Court further held that until the said 
decree is set aside by an appropriate proceed- 
ing in appeal or revision, a decree even if be 
erroneous is still binding between the parties. 
No doybt, the Supreme Court in that decision 
has observed that if the decree is a nullity: on 
the face of it without any evidence to be let 
in for that purpose, the Executing Court can- 
not execute such a decree. 
pe Sl eR ER saa aa 

1. A.I.R. 1976 Delhi 137. 

2. (1970) 2 S.C.J. 558: (1979) 2 M.L.J. 
(S.C.) 85: (1970) 2 An. W.R, (S.C.) 85: 
n Ren.C.J. 716: A. I. R. 1970 S. C. 
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10. “In the light of the abovesaid two deci-, 
sions it is clear that unless the decree is a; 
nullity, the Executing Court cannot go behind | 
the decree. Admittedly, the proceedings inj 
this case were started much earlier to the 
amendment to Order 23, rule of the Code of 
Civil Procedure. As per section 97 (2) (s) 
of Act CIV of 1976 the amendment to rule 3 
of Order 23 will not apply to the facts of this 
case. Order 23, rule 3, Civil Procedure Code, 
before its amendment reads as follows :— 


“Where it is proved to the satisfaction of 
the Court that a suit has been adjusted wholly 
or in part by any lawful agreement or com- 
promise, or where the defendant satisfied the 
plaintiff in respect of the whole or any part 
of the subject-matter of the suit, the Court 
shall order such agreement, compromise or 
satisfaction to be recorded and shall pass a 
decree in accordance therewith so far as it 
relates to the parties to the suit, whether or 
not the subject-matter of the agreement, 
compromise or Satisfaction is the same as the 
matter of the suit.” 


Thus, it is clear that as to whether such lawful 
agreement or compromise has been entered 
into is the pre-requisite for passing a decree on, 
the compromise memo. In this case, the: 
Court has passed a decree on the strength of 
the compromise memo. Unless by evidence it! 
is made out that there is no satisfaction by the; 
Court before it passed the compromise decree | 
or that it is otherwise illegal, the compromise ` 
decree will stand. In such circumstances, 
the Executing Court has to give effect to the; 
compromise decree and it is for the party who | 
refuted the same to set it aside by appropriate. 
independent suit. This proposition is very, 
clear from the two decisions referred to above. 


11. For the completeness of the case, we can- 
also look into the decisions cited by the res- 
pective counsel as to how far an advocate can 
bind his client in respect of the compromise 
memo. signed only by the advocate concerned. 
In my view, it is superluous to decide, this 
issue sinze the proceedings in O.S. No. 3850 
of 1974 are much earlier to the amending Act 
CIV of 1976. If that be so, it is only the 
satisfaction of the Court regarding the com- 
promise agreement that counts and there is 
no question of putting the compromise memo. 
in writing signed by the parties. As I have 
observed already, the Court which has passed 
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the decree on the memo. of compromise must 
be deemed to. have applied its mind and was 
satisfied with regard to the compromise entered 
into between the parties to the suit. Hence, 
the question as to whether the compromise 
memo. has to be signed by the defendant also 
apart from her advocate will not arise on the 
facts and circumstances of the present case. 

Nevertheless, we can look into these decisions 
for the completeness of the present case, 


12. In Employers in relation to Monohar- 
bahal Colliery, Calcutta v. K. N. Mishra, 
the Supreme Court had occasion to deal with 
a case wherein the memorandum of compro- 
mise was signed by the advocate alone in the 
‘appellate stage. When the Supreme Court 
found that the counsel was authorised to 
appear on behalf of the respondents in that 
case, it held that the compromise is binding 
upon the respondents. In Jamilabai Abdul 
Kadar v. Shankarlal Gulabchand*, the Sup- 
reme Court laid down the principle for the 
authority of the legal practitioner for compro- 
mise. It is stated: 


“While we are not prepared to consider in 
this case whether an advocate or pleader is 
liable to legal action in case of deviance or 
negligence, we must .uphold the actual, 
though implied, authority of a pleader ( which 
is a generic expression including all legal 
practitioners as indicated in section 2 (15), 
Civil Procedure Code to act by way of 
compromising a case in which he is engaged 
even without specific consent from his client, 
subject undoubtedly to two overriding con- 
sideration: (i) He must act in good faith 
and for the benefit of his client; otherwise 
the power fails. (#) It is prudent and 
proper tc consult his client and take his con- 
sent if there is time and opportunity. In 
any case, if there is any instruction to the 
contrary or withdrawal of authority, the im- 
plicit power to compromise in the pleader 
will fall to the ground. We need hardly 
emphasize that the Bar must sternly screen 
to extirpate the black-sheep among them, 
for Ceasar’s wife must be above suspicions, 





1. (1975) 2 S.C.C. 244: 1975 Lab.I.C. 
1082: A.I.R. 1975 S.C. 1632. 
` (1976) 2 S.C.J. 5: (1975) 2 S.C. 
aoe. (1975) 2 S.C.W.R. 207: A.I.R. 1975 
S.C. 2202. 
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if the profession is to command the conf- 
dence of the community and the Court.” 


From the abovesaid quotation, it is clear that 
the authority of a legal practitioner to compro- 
mise is also implied in that authority, no doubt 
with the exceptions mentioned therein. 


13. The abovesaid view was reiterated by 
a Single Judge of our High Court in The 
Madras Co-operative Printing and: Publishing 
Society Lid., Madras v. C. Ramalingam’. It is 
stated therein that it is well-settled that coun- 
-sel appearing for a party is always having an 
implied authority to enter into a compromise 
on behalf of his party; The only limitation 
is that if there was any written prohibition or 
limitation, we will have to act within that 
prohibition or limitation. It is abundantly 
clear from the abovesaid decisions that a vaka- 
lath, even though it does not state that a power 
is given to the advocate concerned to compro- 
mise, has an implied authority to enter into a 
compromise on behalf of his party. But, if}: 
that authority prohibits or lays down certain 
limitations on the powers of the advocate con- 
cerned, the prohibition and the limitation will 
curtail the authority of the advocate concerned 
to that extent. But, such prohibition or limi- 
tation must be in writing. 


14. Mr. R. S. Venkatachari, has cited two 
decisions in support of his contention that the 
advocate must have written authority before 
he signs the compromise memo. on behalf of 
his client or otherwise, the compromise memo. 
is a nullity as far as that party is concerned. 
He cited the decision reported in Ramappayya 
v. Subbamma?. In that decision, a Bench of 
our High Court as early as 1945, purporting 
to follow the observation in Sanatkumari Dasi 
v. Amullyadhan Kundu’, held on the facts of 
that: case, that the attorney never had any 
express authority to enter into a compromise 
but .solely to contest the suit and in those cir- 
cumstances, no implied authority arises or can 
be deemed to have been conferred upon him 
to make a compromise binding upon his client. 
While enunciating this proposition, the Bench 
did not agree with the Full Bench decision of 


1. (1976) 1 M.L:J. 136. ` 

2° (1948) 61 L.W. 6l: I.L.R. (1948) 
Mad. 647: (1947) 2 M.L.J. 580: A.LR. 
1949 Mad. 98. 

3. (1923) 17 L.W. 481: A.I.R. 1923 
P.C. 
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the Nagpur High Court in Jiwibhai v. Ram- 
kumar?, wherein the Full Bench expressed the 
opinion that barristers, advocates and pleaders 
in India have inherent powers to compromise 
claims without the authority or consent of their 
client, unless their powers have been expressly 
countermanded in that behalf, irrespective of 
whether a written authority to act or plead is 
or is not given. The Privy Council case re- 
ported in Sanatkumari Dasi v. Amullyadhan 
Kundu?, deals with a case of pardanashin lady. 
On the facts of that case, the Privy Council 
made certain observations as regards the 
effective consultation or consent of a parda- 
nashin lady in effecting a compromise. I 
am of the view, the decision reported in Sanat- 
kumari Dasi v. Amullyadhan Kundu?, can 
have no application to the facts of the pre- 
sent case or to the principle we are discussing 
now. No doubt, a Bench of our High ‘Court, 
purporting to follow the Privy Council deci- 
sion cited above, has made the abovesaid obser- 
vations in Ramappayya v. Subbamma’.. But 
I am not able to agree with this observation 
since I do not feel that the Privy Council lays 
down such a proposition. Nevertheless, I am 
inclined to follow the decisions of the Supreme 
Court reported in Employers in relation to 
Monoharbahal Colliery, Calcutta v. K. N. 
Mishrat and Jamilabai Abdul Kadar v. 
Shankarlal Gulabchand*. In the first case, the 
Supreme Court has held that a counsel who 
has been engaged to appear has authority to 
compromise also. In the second case, the 
Supreme Court has categorically held that even 
where there is no express authorisation to enter 
into a compromise, under the inherent authority- 
impliedly given to the advocate, he has been 
given the power to enter into compromise on 
behalf of his client. Both these views of the 


1. I.L.R. (1946) Nag. 824 F. B 
229 I.C. 402: 1947 Nag.L.J. 1: A. I. R. 
1947 Nag. 17. 

2. (1923) 17 LW. 481: ALR. 1923 P.C. 


135. 
3. (1947) 2 M.L.J. 580: (1948) 61 L.W. 
61 ! 


4. (1975) 2 S.C.C. 244: 1975 Lab.I.C. 
1082: A.T.R. 1978 S.C. 1632. 
5. (1976) 2S.C.J. 5: (1978) 2 S.C.C. 


609: (1975) 2 S.C.W.R. 307: A.I.R. 1975 


SC, 2202, 
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Supreme Court have been correctly followed 
by V. Ramaswami, J., in The Madras Co- 
operative Printing and Publishing Society, 
Ltd., Madras v. O. Ramalingam, wherein it 
has been clearly held that it is well-settled, 
that counsel appearing for a party is always 
having an implied authority to enter into a 

compromise on behalf of his party. Thus, 
there is no difficulty in coming to the conclu- 
sion that the counsel appearing for a party 
has implied authority to enter into a compro- 
mise on behalf of his party. This is no doubt 
subject to certain limitations which I have 
already referred to in paragraphs supra. 








15. The above discussions will also clearly 
answer the contention put forward by Mr. R. 
S. Venkatachari regarding the contents in the 
vakalath of the City Civil Court. 


16. As regards the contention that the con- 
dition in the compromise decree has not been 
Strictly complied with, the same cannot be 
accepted since the executing Court has clearly 
held that the deposit of the amount is in full 
compliance with. the terms of the decree. T 
am in complete agreement with the said finding. 


17. For all these reasons I hold that the com- 
promise decree is executable. 


18. ‘In the result, the Civil Revision Petition 
is allowed. There will be no order as t? 
costs. This order passed by me will not pre- 
judice or preclude the respondents herein to 
file appropriate suits if she has any right to 
do so. 


R.S. —— Petition allowed. 


1, (1976) 1 M.L.J. 136. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:— P. R. Gokulakrishnan, O.CJ. 


A. Pushpanathan and another 
Petitioners* 
v. 


Messrs. Sree Devi Financiers, Karur Town 
| Respondent. 


(A) Tamil Nadu Debt Relief Act (XIII of 
1980)—Petition for arrést of judgment-debtor 
— Plea of judgment-debtor being entitled to 
the benefits of the Act — Duty of executing 
Court to discuss and record reasons in its 
order. ee 


(B) Civil Procedure- Code (V of 1908), 
section 51—Scope and applicability. 


< Under section 51 proviso clause (b) of the 
Code of Civil Procedure, the Court must be 
satisfied for reasons to be recorded in writing, 
that the judgment-debtor had not only the 
means to. pay. the amount of the decree or 
substantial part thereof, but it must also. be 
able to record a finding to the effect that pos- 
sessing such means the judgment-debtor yet 
refuse or neglects or refused or neglected to 
pay the same. Since in the instant case there 
is no such finding by the executing Court the 
revision has to be allowed and the case re- 
mandéd to -that Coutt for to find out whether 
the jtidgment-debtor is entitled to the protec- 
tion sought fot under Act XTIT of 1980 and 
also to give a finding under section 51 proviso 
clause (b) of the Civil Procedure Code. 

i [Paras. 2 and 3.] 
Petition under section 115 of Act V of 1908, 
to revise the order of the Sub-Court, Karur, 
dated 2ist January, 1981 in E.P. No. 168 of 
1980 in O.S. No. 438 of 1979. 
N. Sivamani, for Petitioner. 
R. Nanda Kumar, for Respondent. 
The Court made the following 


Orpver.—The revision petition is against the 
order passed in E.P. No. 168 of 1980 in 
O.S. No. 438 of '1979 on the file of the 


ema 


*C.R.P. No. 219 of 1981. 
~ 18th December, 1981, 
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Court of the Subordinate Judge at Karur, 
directing the arrest of the second respondent, 
therein, who is the petitioner herein. The 
petitioner, it is stated, has pleaded in the Court 
below that he is a small farmer entitled to the 
bénéfits of Tamil Nadu Act XIII of 1980 
and that he is not liable to pay the decree 
amount. The executing Court negatived both 
the contentions and ordered arrest of the peti- 
tioner. 


2. Itis clear from the order of the executing 
Court that there is absolutely no discussion as 
regards the applicability of the Tamil Nadu 
Act XIII of 1980 to thé judgment-debtor in 
spite of the fact that sufficient evidence has 
béen Jet in to find out whether the judgment- 
debtor is entitled to the protéction sought for 
under the Tamil Nadu Act XIII of 1980. 
Futther under section 51 proviso, clause (b) 
of the Code of Civil Procedure, the Court must 
be satisfied for reasons t6 be recorded in writ- 
ing, that the judgment-debtor had not only the 
meéans to pay thé amount of the decree or a 
substantial part theréof, but it must also be 
ablé to record a finding to the effect that pos- 
sessing such means the judgment-debtor yet 
réfuses òr néglects or has refused or neglected 
to pay the same. Sincé there is no such find- 
ing by the executing Court the revision has 
to be allowed for the purpose of recording such 
a finding before any order of arrést is made. 


3. In these ¢ircumstances, the civil revision 
petition is allowed ahd the case is remanded 
to the filè of the exectiting Court to find out 
whether thé judgment-deébtor is éntitled to the 
protéction sought for ufider the Tamil Nadu 
Aét XIII of 1980 and also to give a finding 
tinder section 51, proviso, clause (b) of the 
Civil Procedure ‘Code. There will be no 
order as to costs. 


R.S. 





: _Revision petition 
allowed and case remanded. 


11) 


IN THE HIGH COURT OF JA 
TURE AT MADRAS. 


Present :-—S. Mohan, J. 


M|s. Mahalakshmi Metal Industries, 
201, Appa Rao Gardens, Sydenhams Road, 
Madras-7 . Petitioner* 
v. 

K. Suseela Devi Respondent. 


( A Interpretation of Statutes—Courts cannot 
add words—Law to be interpreted as it is— 
Rent Control Act, a special legislation—Should 
be interpreted strictly. 


Unless there is some ambiguity it is the wisdom 
of the Legislature that should prevail. It is 
no function of the Court to add on to the 
legislation. Even not a word or a comma 
could be added on. It is the cardinal principle 
of interpretation of law that the Legislature p 
in its wisdom has chosen to adopt certain 
wordings in a section in an Act. In the guise 
of intepretation, if any attempt is made by 
the Courts so as to introduce something which 
was never contemplated by the Legislature it 
would be doing great injustice to the spirit 
of the legislation. [Para. 5.] 


The Tamil Nadu Buildings (Lease and Rent 
Control) Act is a special piece of legislation 
causing inroad into the general principles of 
law as enunciated by the Transfer of Property 
‘Act. ‘A special legislation like this cannot be 
interpreted in a wide way so as to further 
infringe the general right available under the 
general law. [Para. 5.] 


(B) Tamil Nadu Buildings (Lease and Rent 
- Control) Act (XVIII of 1960), sections 10 
(3) (a) (iii), 10 (3) (e€)—Non-residential 
‘ building—Bona fide clairn for own occupation 
—Order of eviction would normally ensue— 
The word ‘requirement’ not used in section 10 
(3) (a) (iii) or 10 (3) (e)—The word ‘clain’ 
in section 10 (3) (e) cannot be equated with 
the word “require” . 


Section 10 (3) (a) (iii) is an enabling pro- 
vision for the landlord to apply to the Con- 
troller and if he is satisfied that the conditions 





+ ate 





*C, R,P. No. 924 of 1981. 
14th December, 1981. 
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stated thereunder are fulfilled, an order of 
eviction would normally ensue. The reason 
why the Court says ‘normally ensue’ is to have 
regard to clause (e). The landlord comes 
with that claim before the Controller: whe- 
ther the claim of the landlord is in good faith 
or is actuated by bona fides is the only con- 
cern of the Controller. [Para. 6.] 


The word ‘requirement’ is not used anywhere 
in the sub-section, namely section 10 (3) (a) 
(iii) or section 10 (3) (e). That is why 
the High Court holds it is not the function of 
the Courts to equate ‘claim’ occurring in sec- 
tion 10 (3) .(e) with ‘require’. When the 
Legislature has avowedly used the word ‘claim’ 
in contradistinction to the word ‘require’, the 
cases which arose under the other sub-sec- 
tions, even though they contain the word 
‘bona fide’, cannot be applied here which will 
lead ultimately to a result not contemplated 
by the Legislature. [Para. 6.] 


To put the matter in short, when. in other 
sections what has to be decided is whether 
the requirement of the landlord is bona fide, 
under section 10 (3) (e) what has to be 
decided is whether the claim of the landlord 
is bona fide. [Para. 8.] 


Cases referred to:— 


Ramachandra Rao v. Krishnaswami Iyengar, 
(1976) 1 M.L.J. 267; P. B. Desai v. C. M. 
Patel, (1974) 1 S.C. C. 661: (1974) 3 S.C. 
R. 267: A.I.R. 1979 S.C. 1059; Mohammed 
Jaffar v. Palaniappa Chettiar, ( 1964) 1 MLL. 
J. 112; Bega Begum v. Abdul Ahmad Khan, 
(1979) 1 S.C.C. 273: (1979) 2 S.C.R. 1: 
A.I.R. 1979 S.C. 272; Manalal Goverdhan- 
das. and Company v. Samrathi, A.T.R. 1981 
Bom. 1; N. Sampathu Chetty v. $. V. Bapu- 
lal, (1967) 1 M.L.J. 289; Selvaraj v. Nara- 
simha Rao, (1969) 1 M. L. J. 587; Sri Raja 
Lakshmi Dyeing Works v. Rangaswamy, 
(1980) 2 R.C.J. 165: A.I.R. 1980 S.C. 
1253; Metalware and Company v. Bansilal, 
(1979) 2 S.C.J. 377: (1980) 1 M. L. J. 

(S.C.) 1: (1979) 3 S.C.C. 398: A.I.R. 

1979 S.C. 1559. 


Petition under section 25 of the Tamil Nadu 
Act (XVIII of 1960) (as amended by Act 
XXIII of 1973), praying the High Court to 
revise the Order of the Court of the Small 
Causes (III Judge), Madras, dated 27th Janu- 
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ary, 1981, and made in H.R.A. No. 669 of 


1980 (H.R.C. No. 1220 of 1979, X Judge, 
‘Court of Small Causes, Madras). 


K. G. Manickavasagam and S. Vijayaragha- 
van, for Petitioner. 


N. Rosi Naidu, R. Sivakumaran and R. Gnana- 
sekaran, for Respondent. 


The Court delivered the following 


JUDGMENT. —The revision lies in a short com- 
pass. The tenant aggrieved about the con- 
current orders has preferred this revision. 
The respondent-landlady filed the petition for 
eviction on the ground of bona fide require- 
ment for own occupation of the non-residen- 
tial premises bearing door No. 201, Appa Rao 
Gardens, Sydenhams Road, Madras-7. ‘The 
monthly rent is Rs. 1,000 for the non-resi- 
dential purpose. The respondent’s husband is 
carrying on timber business under the name 
and style of Ashok Timber Corporation in a 
rented premises at No. 196, Appa Rao Gar- 
dens, Sydenhams Road, Madras-7. Hence the 
requirement is bona fide. A notice was issued 
on 18th September, 1978, terminating the 
tenancy by the end of March, 1979, calling 
upon the revision petitioner to vacate and sur- 
render possession, to which there has been 
neither a reply, nor compliance with the de- 
mand. Thus, the petition for eviction. 


2. In the counter of the revision petitioner, 
it was contended that the respondent owns a 
non-residential building in the City of Madras 
and, therefore, is not entitled to the relief 
asked for, for the purpose of her husband’s 
business. The revision-petitioner has establi- 
shed his business in the petition-mentioned 
premises for the past several years and hence 
he will be put to great loss and! hardships, 
should there be an order of eviction. The 
petition has been filed only with an oblique 
motive to coerce the revision petitioner to 
pay enhanced rent. The Rent Controller 
ordered eviction holding that the need of the 
respondent .was bona fide. On appeal, the 
appellate authority was of the following 
view :— 
“As usual the appellant (tenant) has also 
alleged in the counter that the petition is 
intended only to coerce the appellant to 
pay enhanced rent. But there is absolutely 
no evidence to hold that the respondent ever 
demanded enhanced rent or that the appel- 
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lant refused to pay the same. On a consi- 
deration of all these circumstances, I find 
on this point that the requirement of the 
petition-premises by the respondent for the 
purpose of the business which her husband 
P.W. 1 is actually carrying on is true and 
bona fide”, . 
Therefore, he confirmed the order. 


3. ‘It is argued now in the revision that the 
authorities below have held wrongly that the 
question of bona fides is immaterial. Notwith- 
standing the fact that the respondent’s hus- 
band is carrying on business in a rented pre- 
mises and that neither the respondent nor her 
husband owns .a non-residential premises in 
the City of Madras, yet it was imperative on 
the part of the authorities below to have gone 
into the bona fides. In support of this sub- 
mission, reliance is placed on Ramachandra 
Rao y. Krishnaswami Iyengar’, as well as 
P. B. Desai v. C. M. Patel. Tt is not cor- 
rect on the part of the authorities below to 
have proceeded on the footing that once the 
conditions contemplated ‘under section 10 (3) 
(a) (ti).of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, hereinafter’ referred 
to’as ‘the ‘Act’ arè established, am order of 
eviction should follow automatically. That cer- 
tainly is not a correct.approach. In Moham- 
med Jaffar v. Palaniappa Chettiar®, which is 
a case that arose under section 10 (3) (e) of 
the Act, the Court had regard for section 10 
(3) (e) whereunder the Controller is called 
upon to decide the bona fide need, Likewise, 
in Bega Begum v. Abdul Ahmad Khan'. Tf 
really those requirements alone are to be satis- 
fied, there will be no scope for application of 
section 10 (3) (€). ‘As to what is bona fide 
requirement has been laid -down in Nanalal 
Goverdhandas and Co. v. Samratbai®. The 
word ‘require’ came up for interpretation hold- 
ing that it must be bona fide. Therefore, the 
failure on the part of the aithorities below to 
go- into this important aspect of the matter 
vitiates the orders which are liable to be set 
aside. . 


1. (1976) 1 M.L.J. 267. : 
2. (1974) 1 S.C.C. 661: (1974) 3 s. C. 
R. 267: A.I.R..1974 S.C. 1059. 

3. (1964) 1 M.L. J. 112 

4. (1979) 1 S.C.C. 273: (1979) 2 S.C. 
R. 1: A.I.R. 1979 SiC. 272 

5. 'A,I.R, 1981 Bom, 1, 


i] 


4. The learned counsel for the respondent 
would rely upon N. Sampathu Chettiar y. S. 
V. Bapulal, and contend that where the facts 
as established in this case are to the effect that 
the landlady’s husband is carrying on business 
in a rented premises, and he or his wife does 
not have a premises of his/her own, the need 
must be held to be bona fide. In other words, 
what is required is to satisfy those conditions 
under section 10 (3) (a) (iii) of the Act. 
In establishing the same, the bona fides can be 
gone into. The bona fides relate only to the 
conditions stated therein and not unrelated 
to them. It is the quality and content of 
the bona fide that is important, as laid down 
in Selvaraj v. Narasimha Rao*. Lastly, it is 
submitted that the finding relating to bona 
fide is purely a question of fact and this Court 
exercising revisional jurisdiction cannot inter- 
fere as, stated in Sri Raja Lakshmi Dyeing 
Works v. Rangaswamy’. 


5. Having regard to the above arguments, 
it is necessary on my part to find out the 
scope of section 10 (3) (a) (iii) of the Act, 
in conjunction with section 10 (3) (e). But, 
before I do that, it is necessary to utter one 
word of caution. The Tamil Nadu Buildings 
(Lease and Rent Control) Act of 1960, is a 
simple Act and the forerunner of it was the 
Act which was passed in the year 1949 as the 
Madras Buildings (Lease and Rent Control) 
Act. In the wake of World War II when 
there was acute scarcity of housing accom- 
modation in various cities, an Act intended to 
be of a temporary duration was passed to 
relieve the undue hardship suffered by the 
tenants at the hands of the greedy landlords. 
But what was temporary, continued to be as 
temporary for long, getting revival after revival 
at the hands of Legislature. Ultimately, by 
Tamil Nadu Act XXIII of 1973, this Act 
became a permanent one. But in the work- 
ing of the Act, it has been found that instead 
of trying to alleviate the hardships of the tenant 
it has come to perpetuate injustice as far as 
the land!srds are concerned. May be the 
whirlgig of the time bings about strange 
revenges. It is no longer the tenant who is 


Pe DE seme ta a eae ee 
1. (1967) 1 M.L.J. 289. 

2. (1969) 1 M.L]. 587. 

3. (1980) 2 R.C.J. 165: A.I.R. 1980 
S.C. 1253.. 
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oppressed and the landlord the oppressor. It 
is the other way about. This is a simple Act 
under which both the landlords and the tenants 
could have worked out their rights without 
any complication whatever. Unfortunately, 
the Courts which should take a major portion 
of the blame try to interpret this Act in the 
light of various other Rent Control Legisla- 
tions, tearing the provisions out of context. 
It is well-settled in law that unless there is 
some ambiguity it is the wisdom of the Legis- 
lature that should prevail. It is no function 
of the Court to add on to the Legislation. 
Even not a word or a comma could be added 
on. That is because it is the cardinal princi- 
ple of interpretation of law to hold that 
the Legislature in its wisdom has chosen to 
adopt certain wordings in a section in an Act. 
In the guise of interpretation, if any attempt, 
is made by the Courts so as to introduce some- 
thing which was never contemplated by the 
Legislature it would be doing great injustice to 
the spirit of the legislation. The Courts 
should not lean either in favour of the land- 
lord or the tenant. It must interpret the law 
as it is and not bring into that interpretation 
its own pet theories or petty prejudices. If 
that were to be done, the Courts cease to be 
Courts and become partisans. Therefore, any 
tendency to lean either this way or that way 
should be altogether avoided. Then only the 
‘Courts’ reputation and the prestige will get 
enhanced. But what I find in most of the 
decisions is in disregard of the intention of the 
Legislature, some element or other is brought 
in depending upon the whims and fancies. 
That is why I would like to interpret the law 
as it stands and not saying one word more 
than is necessary. With this introduction, let 
me goon to the section. Section 10 forms 
the heart of this Act. That lays down the 
conditions under which tenants could be evict- 
ed. It should also be remembered that this 
is a special piece of legislation causing inroad 
into the general principles of law as enunciated 
by the Transfer of Property Act. A special 
legislation like this cannot be interpreted in a 
wide way so as to further infringe the general 
tight available under the general law. If 
this background is kept in mind, most of the 
problems would not arise. But once there is 
a deviation or departure from this rule, the 
tendency of the Courts would be to bring in 
innovations. As a matter of fact, it is this 


_ which has made the Rent Control Legislation 


336 


grow beyond all proportion and the ‘Courts 
have almost crippled the working of the Act. 
This has enabled the erring parties to revel in 
this battle of law. 


6. Section 10 (3) (a) (iii) states :— 


“A Jandlord may, subject to the provisions 
of clause (d) apply to the Controller for an 
order directing the tenant to put the land- 
lord in possession of the building :— 


(iii) in case it is any other non-residential 
building, if the landlord or any member of 
his family is not occupying for purposes of 
a business which he or any member of his 
family is carrying on, a non-residential 
building in the city, town or village concern- 
ed which is his own.” 


The provisos are not important and, there- 
fore, they are omitted. By a reading of this 
clause it is, clear that a landlord may seek an 
order of eviction in the case of any other non- 
residential building: (1) if the landlord or any 
member of his family is not occupying ; (2) for 
purposes of a business which he or any mem- 
ber of his family is carrying on; (3) Any non- 
residential building in the city, town or village 
concerned which is not his own. ‘Therefore, 
a prima facie reading of this section clearly 
establishes that if these conditions are ful- 
filled, it should be enough to order eviction. 
However, the jurisdiction of the Controller 
arises under clause (e). That says :— 


“The Controller shall, if he is satisfied that 
the claim of the landlord is bona fide, make 
an order directing the tenant to put the 
landlord in possession of the building on 
such date as may be specified by the Con- 
troller and if the Controller is not so satis- 
fied he shall make an order rejecting the 
application”. 


The proviso is omitted as unnecessary. . It is 
here in interpreting this clause, my observa- 
tions become relevant. The Legislature has 
chosen to state that the enquiry by the Con- 
troller is to the effect that the claim (emphasis 
supplied) of the landlord is bona fide. Here 
again, the claim is as stated in section 10 (3) 
(a) (iii). I am not dealing with the other 
sub-sections, because I am concerned only 
with a non-residential building which admit- 
tedly falls under section 10 (3) (a) (iii). 
What is argued on behalf of the petitioner is 
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that it is bona fide requirement that should be 
the subject-matter of enquiry. It is impossi- 
ble to accept this argument because nowhere 
I find the word ‘requirement’ being used 
under this sub-section. Therefore it is argued 
to get over this obvious difficulty that sec- 
tion 10 (3) (a) (iii) by itself will not make 
the section work. Here again, the argument 
suffers from a fallacy. Section 10 (3) (a) 
(iii) is an enabling provision for the landlord 
to apply to the Controller and if he is satis- 
fied that the conditions stated thereunder are 
fulfilled, an order of eviction would nomally 
ensue. The reason why I say ‘normally ensue’ 
is to have regard to clause (e). The land- 
lord comes with that claim before the ‘Con- 
troller. Whether the claim of the landlord 
is in good faith or is actuated by bona fides 
is the only concern of the Controller. ‘Claim’ 
as is stated in the Concise Oxford Dictiqnary is 
“demand for something as due; ‘right, title to 
thing’; “right to make demand on person; 
statement of novel features in patent; conten- 
tion, assertion; (Mining etc.), piece of land 
allotted (stake)” etc. Therefore, the land- 
lord makes assertions to the facts required 
under section 10 (3) (a) (ii). One point 
of distinction has to be noted here. Sec- 
tion 10 (3) (a) (Ù stakes ‘if the landlord 
requires’. But the language is not so in sec- 
tion 10 (3) (a) (iii). The reason why I 
am endeavouring to point out all these in 
great detail is because the cases that are relied 
on by the learned counsel for the petitioner 
do not relate to this sub-section at all. The 
first of the rulings in Ramachandra Rao v. 
Krishnaswami Iyengar’, is a case which has 
dealt with the interpretation of section 14 (1) 
(b). The wording under that section is that 
‘the building is bona fide required by the land- 
lord for the immediate purpose of demolishing 
if’ dase ” This case cannot be of any use 
for interpreting the scope of section 10 (3) 
(a) (iii) for the very simple reason that there 
are no pre-conditions set out under section 14 
(1) (b) of the Act and, therefore, the Court 
is at liberty to go into the question of bona 
fide as to the nature of the building including 
the age, the necessity to demolish, the land- 
lord’s possession of funds for re-building etc. 





1. (1976) 1 M.L.J. 267. 
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-Merely because the word ‘bona fide’ occurs 
in this sub-section, one cannot bodily lift the 
‘same and interpret this sub-section. Further 
section 14 which deals with recovery of posses- 
sion by the landlord for repairs and reconstruc- 
tion is a Code in itself. This is clear from the 
fact that it uses the non obstante clause in sub- 
section (1). Therefore, any attempt on the 
part of the learned counsel for the petitioner 
‘to bring in those cases would be unhelpful 
to decide the nature of the enquiry to be con- 
‘ducted under section 10 (3) (e). Likewise 
‘P. B. Desai v. C. M. Patel, arose out of 


the Bombay Rents, Hotel and Lodging House . 


Rates Control Act. In interpreting section 10 
(1) (g) of that Act which stated ‘a reason- 
able and bona fide requirement of the land- 
ford’ it was held‘at page 1064 as follows :— 


“But for the purpose of determining whe- 
ther the requirement of the appellant for 
the ground floor premises was reasonable 
“and bona fide, what is necessary to be consi- 
dered is not whether the appellant was juridi- 
cally in possession of the Truth Bungalow, 
but whether the Truth Bungalow was 
available to the appellant, for occupation 
so that he could not be said to need the 
ground fioor premises. If the Truth Bunga- 
low was in occupation of Dr. Bharucha on 
leave and licence, it was obviously not 
available to the ‘appellant for occupation 
and it could not be tdken into account for 
negativing the need of the appellant for the 
ground floor premises.” 


Here again, one cannot lose sight of the fact 
that what is to be decided by the Rent Con- 
troller, as bona fide is the claim or the assets 
of the landlord as spoken to under section 10 
(3) (e). Mohammed Jaffar v. Palaniagpa 
Chettiar®, was a case which related to section 
10 (3) (e). At page 118 in dealing with the 
aspect of bona fide, it was held as under :— 


“Next, it is contended that the landlord’s 
application is not bona fide and has there- 
- fore to be rejected. Lack of bona fide is 
inferred because of the delay in filing the 
application after the issue of notice to quit 


1. (1974) 1 S.C.C. 661: A.I.R. 1974 
S.C. 1059. 
2. (1964) 1 M.L.J. 112. 
M.L.T.— 43 
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and because of the fact that the landlord 
intends to use the premises in question not 
immediately but in the future. This argu- 
ment is the result if misconception of the 
true meaning and import of the term bona 
fide in the context in which it appears. If 
the avowed purpose of requiring additional 
accommodation cannot be distrusted, or, 
characterised as a mere make-believe, shift, 
or device to put the tenant out of posses- 
sion, there can be no want of bona fides. 
What is meant by bona fides is that the land- 
lord should not seek eviction on the pre- 
tence of requiring additional accommodation 
with the oblique motive of achieving some 
other purpose. The learned District Judge 
was perfectly right in finding that the land- 
lord has established the fact that he is in 
need of additional accommodation for his 
own residential purposes.” 


The emphasis here is that the order of evic- 
tion should not be actuated by an oblique 
motive of achieving some other purpose. It 
is clearly established in this case that there 
is absolutely no such oblique motive. The 
word ‘requirement’ is not used anywhere in the 
sub-section, namely, section 10 (3) (a) (ii) 
or section 10 (3) (e). That is why T hold 
it is not the function of the Courts to equate 
‘claim’ occurring in section 10 (3) (e) with 
‘require’. ‘As to the meaning of the same, I 
may usefully refer to the Concise Oxford Dic- 
tionary. 


“Require v.t. 1. Order (person), demand 
(of or from person), to do (they require me 
or of me to appear); demand or ask in 
words (person’s action, act of person, thing 
at person’s hands, that, etc.) esp. as of 
right (they require my appearance, on oath 
of me, a gift at my hands or from me, that 
I should appear) 2. Jay down as impera- 
tive (had done all that was required by the 
‘Act; Cray’s ‘Anatomy’ is required reading 
for nurses). 3. Need, depend for success, 
fulfilment etc. on, ...... 4. Hence 


3 


When the Legislature has avowedly used the 
word ‘claim’ in contradistinction to the word 
‘require’, the cases which arose under the other 
sub-sections, even though they contain the 
word ‘bona fide’, cannot be applied here which 
will lead ultimately to a result not contem- 
plated by the Legislature. Trom the same 
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point of view, I should hold that the case 
reported in Bega Begum v. Abdul Ahmad 
Khant; is also not relevant, because that case 
dealt with the phrase ‘own occupation’. ‘At 
page 277 in paragraph 14 it was held as under: 


“In the case'of Phiroza Bamanji Desai v. 
Chandrakant N. Patel, Justice Bhagwati 
speaking for the Court observed as follows :— 


“The District Judge did not misdirect him- 
self in regard to the true meaning of the 
word ‘requires’-in section 13 (1) (g) and 
interpreted it correctly to mean that there 


must be an element of need before a land- 


lord can be said to ‘require’ premises for his 
own use and occupation. It is not enough 
that the landlord should merely desire to 
use and occupy the premises. What is neces- 
sary is that he should need them for his own 
Occupation.” 


Thus, this Court has held that in such cases 
the main test should be whether it was neces- 
sary for the landlords to need the premises 
for their use or occupation.” 


In Metalware & Co. v. Bansilal®, the words 
‘bona fide required by the landlord for the 
immediate purpose of demolition and recon- 
struction’ occurring: in section 14 (1) -(b) 
came up for interpretation. In paragraph 6 
at page 1562, the law was stated as follows:— 


“As stated earlier it cannot be disputed that 
the phrase used in section 14 (1) (b) of 
the Act is ‘the building is bona fide required 
“by the Jandlord’ for the immediate purpose 
of demolition and reconstruction and the 
same clearly refers to the bona fide require- 
ment of the landlord. -It is also true that 
the requirement: in-terms is--not. that the 
building should need immediate demolition 
and reconstruction. But we fail to appre- 
ciate how the state or condition of the build- 
ing and the extent to which it could stand 
without immediate demolition and recon- 





1. (1979) 1 S.C.C. 273: A.I.R. 1979 
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struction in future would be a totally irrele- 
vant factor while determining ‘the bona fide 
requirement of the landlord’. If the Rent 
‘Controller has to be satished about the bona 
fide requirement of the landlord which must 
mean genuineness of his claim in that behalf 
the Rent Controller will have to take into 
account all the surrounding circumstances 
including not merely the factors of the Jand- 
lord being possessed of sufficient means or 
funds to undertake the project and steps 
taken by him in that regard but also the 
existing condition of the building, its age 
and situation and possibility or otherwise 
af its being put to a more profitable use 
after reconstruction. All these factors being 
relevant must enter the verdict of the Rent 
Controller on the question of the bona fide 
requirement of the landlord under section 
14 (1) (b). In a sense if the building 
happens to be decrepit or dilapidated it wilt 
readily make for the bona fide requirement 
of the landlord, though that by itself in the 
absence of any means being possessed by the 
landlord would not be sufficient. ‘Converse- 
ly a landlord being possessed of sufficient 
means to undertake the project of demoli- 
tion and reconstruction by itself may not 
be sufficient to establish his bona fide re- 
quirement if the building happens to be a 
very recent construction in a perfectly sound 
condition and its situation may prevent its 
being put to a more profitable use after re- 
construction. In any case these latter fac- 
tors may cast a sérious doubt on the land- 
lord’s bona fide requirement. It is, there- 
fore: clear to us that the age and condition 
of the building would certainly be a relevant 
factor which” will have to be ~ taken into 
account while pronouncing upon the bona 
fide requirement of the landlord under sec- 
tion 14 (1) (b) f the Act and the same 
cannot be ignored.” 


This case again cannot be of any assistance to 
the petitioner for the reason oe noted. 


Nanalal Gowerdhandas & Co. w. Samrat- 
pits, dealt with section 13 (1) (g) of the Acti 
in question and the meaning of" ‘réquire’. 
It certainly has no bearing to the facts of ne 
case. 





1. ‘A.I.R. 1981 Bom. 1. 
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8. Coming to the ruling cited by the respon- 
dent, N. Sampathu Chetty v. S. V. Bapu- 
lal, a Division Bench of this Court observed 
in a case which arose under sêction 10 (3) 
(a) as follows :— : b 


“Section 10 (3) (a) (iii) of the Madras 
Buildings (Lease and Rent Control) Act, 
1960, allows a landlord to apply to the ‘Con- 
- troller for an order directing a tenant to put 
_ him in possession of the Building if the land- 
: lord is not occupying for purposes of busi- 
a ness which he is carrying on a non- -residen- 
“tial building which is his own. If the condi- 
7 tions of the provision are satisfied, the Con- 
` troller may make an order: as prayed for 
by the landlord provided he is further satis- 
» fied that the claim of the landlord is bona 
. fide. This requirement that the claim of 
. the landlord should be bona fide is common 
not only to this provision, but also to seve- 
z- ral other provisions in the Act, which pro- 
. vide for eviction of tenants. The expres- 
P `- sion bona fide, therefore, will have to be 
understood in the context, but subject to 
that, it means in cases under section 10 (3) 
(a), that the landlord honestly desires to 
. occupy the premises from which eviction is 
. sought and his claim is not a device to 
‘serve an oblique purpose. 


That the landlord has made certain allega- 
tions or claims in some earlier proceedings 

_ may neither be relevant nor could they 
affect his bona fides in a later claim so-long 
as it is proved that. the landlord honestly 
- desires to occupy the premises for carrying 
-on his business., The fact that he owned 
„ several other buildings, which were not men- 
< tioned in the petition, is of no consequence 

_as it is entirely open to a landlord to chobse 
which building he would. mee for “his 
` business. 


"So long as tlie evidence does not justify 
. “Hat the claim is a device and is intended. to 
6 Serve an oblique purpose, it will go a long 
: way. towards the claim being honest. In 
„ other words, when once it is clear that the 
- Claim is not a device very little evidence 
, Might be required to find that the claim i is 
"an honest one.” | 
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This affords a complete answer to all the argu- 
ments of the revision petitioner. Again in 
Selvaraj v.. Narasimha Rao', it was observed’ 
as follows :— ore 


- “The quality and content of: the expression 
bona fide appearing in the various sections 
of the Act and for purposes therein enumera- 
ted have to be weighed and construed in 
different lines under different circumstances 
having regard to the context in which the 
exemption appears.” 


Therefore, unrelated to the context we cannot | 
go on interpreting the word ‘bona fide’ in a 
stereotyped fashion. To put the matter in 
short, when in other sections what has to be 
decided is whether the requirement of the land- 
Jord is bora fide, under this sub-section what 
has to be decided is whether the claim of the 
landlord is bona fide. During the course of 
that enquiry, it certainly is open to the Con- 
troller to find out whether the landlord is not 
occupying for the purpose of his business 
which he is carrying on a non-residential build- 
ing of his own. In all probability, it might 
turn out that the landlord has some other 
building, may not be running a business of his 
own, or that the building where he carries on 
business does belong to him etc. In other 
words, when the landlord asserts them, whe- 
ther that assertion is.bona fide or not alone. 
requires to be-decided. . More than this if the 
embarkation of the enquiry is on a wider 
perspective, it will. be doing plainly injustice to 
the spirit of.. the legislation and it is this 
which I should caution the Courts to avoid. 
This would enable. the preservation of the rights 
of both the parties, namely, the landlords as 
well as the tenants.. an AN 


9. I am unable to countenance the argument 
of the learned counsel for the petitioner that 
the respondent herein came forward with the 
plea that in the rented nrémises in which he 
is carrying on business, ` the, landlady is pester- 
ing him to vacate and that the plea that there 
was a rent control application for eviction in 
which the husband of the landlady had been 
granted 3 years’ time is false and that falsity 
would render the application meritless. That 
a rent control application was filed for evic- 
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tion of .the landlady’s husband is borne out 
by Exhibit P-5. However, I will assume that 
he is not under the threat of eviction or such 
a claim is false. Even then, the law does 
enable the landlady to satisfy the requirements 
under section 10 (3) (a) (ili) and claim 
eviction. Therefore, it is futile on the part of 
the revision-petitioner to argue that the land- 
lady must prove whatever she has pleaded in 
the petition. I hold it is immaterial whether 
the landlady’s husband suffered an order of 
eviction or not. Suffice it to say that he has 
proved the requirements of 
(a) (if), 

10. ‘All this I have dealt with in great detail 
notwithstanding the ruling of the Supreme 
Court in Sri Raja Lakshmi Dyeing Works v. 
Rangaswamy, and observations contained to 
the following effect:— 


“A concurrent finding, based on evidence, 
that the landlord did not bona fide require 
the premises for his own use and occupation 
is not a finding which can be touched by 
the High Court exercising jurisdiction 
under section 25. In such a case, merely 
to hold that a question is a mixed question 
of fact and law is not sufficient to warrant 
the exercise of revisional power.” 


I did so because of the arguments levelled 
before me. Based on this ruling it would have 
been easier for me to hold that in view of the 
concurrent findings, I would have no juris- 
diction to interfere in revision. But, as I 
observed above to give guidelines.as to the 
interpretation I have endeavoured to go into 
these questions fully. In the result, I con- 
clude the revision petition carries no merit 
whatever and is hereby dismissed with costs. 


11. The learned counsel for the respondent 
is willing to grant two months’ time. Record- 
ing the statement, the revision petitioner-tenant 
is granted two months’ time to hand over 
vacant possession. aa 


S.J. Petition dismissed. 


1. (1980) 2 R.C.J. 165: A.I.R. 1980 
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IN THE HIGH COURT OF JUDICA-. 
TURE AT MADRAS. 


Present :—T. Sathiadev, J. 


M. P. Appulu Petitioner* 

v. 

A. Fatima Zohra and another 
Respondents a; 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), sections 18-A and 
23—Interlocutory order passed by Rent Con- 
troller — Appeal whether maintainable — 
Appointment of Commissioner to inspect 
building—Nature of right. 


In each and every case, before rejecting, where 
preliminary objection is taken about the main- 
tainability of an appeal filed against an inter- 
locutory order, it is incumbent upon the Court 
to first ascertain whether it is an order which 
has affected the rights and liabilities of the 
parties and which by agitating only at the stage 
of the main matter would prejudice his rights. 

` [Para. 5.] 


A Commissioner appointed by ‘Court, ins- 
pecting the property, whether it is found as a 
part of the Rules or part of the Act itself, in 
essence, it is only one of the procedural aspects 
taken in the disposal of the main matter. 
When the Act gives such a right it has to be 
treated as one of the essential steps to be taken 
for rendering a decision in the main petition, 
for instance for eviction of the tenant on 
grounds like sub-letting, commission of acts of 
waste, using premises for a different purpose, 
demolition and reconstruction ete., or where 
the landlord highhandedly starts pulling down 
a portion of the main building or obstructing 
tenant’s right to_have access to stair case etc. 
If an application for appointment of a Com- 
missioner in such cases ‘is dismissed, t6 bold 
that an appeal will ‘not fie” will be -‘to:-take 
away a valuable right given by’ the ‘Artcitself. 

~ |Para. 8.) 


The acid test to find out whether an appeal 
would ‘lie or not is to ascertain whether’ the 
order if allowed to remain; would affect the 





*C.R.P. No. 986 of 1982. 
15th April, 1982. 


TI]. 


rights and liabilities of that party, and is of 
such .a nature that the aspect sought to “be 
established in the interlocutory stage is one 
which, though to some extent can be esta- 


plished in the main matter, would, due to its 


rejection at this stage, prejudice his valuable 
rights. If the appellate Court finds that what 
is sought to be established in the interlocutory 
application cannot await the disposal of the 
main matter, it would also be a case where an 
appeal would necessarily lie. [Para. 9.] 


Cases referred to:— 


Lakshmiammal v. Sivasubramaniam, (1981) 
2 M.L.J. 206: 94 L.W. 366; Chinnaraju 
Naidu v. Bavani Bai, (1981) 2 M.L.J. 354; 
Central Bank v. Gopal Chand, (1967) 2 S. 


C.J. 828: (1967) 1 S.C.R. 310: A.LR.. 


1967 S.C.. 799; Bant Singh Gill v. Shanthi 
Devi, (1969) 1 S.C.J. 370: 71 Bom.L.R. 
449: (1969) 1 S.C.R. 615: 'A.I.R. 1969 
S.C. 270; Seethalakshmi Ammal v. Rajammal, 
(1965) 1 M.L.J. 287; T. K. Chenna Kesa- 
valu v. Mansukhalal, (1966) 1 M.L.J. 300; 
T. N. Krishnamoorthy v. M|s. Jagat Tex- 
tiles, (1981) 1 M.L.J. 394. 


Petition under section 25 of Act IX of 1887, 
praying the High Court to revise the Order] 
Decree of the Court of the I Additional Sub- 
ordinate Judge of Madurai, dated 25th April, 
1980 and passed in C.M.'A. No. 122 of 1980. 
(I'A. No. 282 of 1980 in R.C.O.P. No. 
675 of 1978 on the file of the District Munsif 
of Madurai Town). 


K. Vaitheeswaran, for Pètitioner. 
K. Sengottian, for Respondents, 
The Court made the following 


ORDER.—Tenant is the petitioner herein. 
‘Aggrieved against the appointment of a 'Com- 
missioner to inspect the entire building, this 
revision petition is filed on the ground that 
the order of appointment of Commissioner 
pending disposal of a petition for eviction 
relates only to a procedural aspect and: there- 
fore, as against the order of the Rent Control- 
ler, no appeal lies to the appellate authority 
under section 25 of Tamil Nadu Act XVIII of 
1960, and hence, the order passed in C.M/A. 
No. 122 of 1980, having been passed without 
jurisdiction, requires to be set aside. : 

2. It is the admitted case between the par- 
ties that both the “tenant and he landladies 
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sought for appointment of an Advocate- 
‘Commissioner to inspect the properties. The 
Rent Controller passed orders only in the 
application filed by the landladies directing 
that the properties to be inspected are the pro- 
perties described only in R.C..O.P. Nos. 675 
and 679 of 1978 and not the entire building. 
The appeal is confined to the order in I.A. 
No. 283 of 1980 in R:C.O.P. No. 675 of 
1978.. The premises involved in this petition 
is one of the portions of the main building 
and the petitioner herein occupies a portion 
of the ground floor. There are four other 
tenants in the building, of which one of them 
had already vacated. The tenants involved in 
two other R.C.O.P. Nos. 683 and 685 of 
1978, having agreed to vacate, orders of evic- 
tion have been already passed. In this peti- 
tion, the landladies have sought for eviction 
of the tenant on the ground that the build- 
ing is required for demolition and reconstruc- 
tion. 


3. The main dispute now revolves round the 
point as to whether the Advocate-Commis- 
sioner could submit his report in respect of 
the entire building or it should be confined 
only to the premises involved in the R.C.O.P. 
Tenant absolutely has no objection to the 
‘Advocate-Commissioner inspecting the premises 
in his occupation. The order now passed by. 
the appellate authority has resulted in the 
further point being taken that, since the order 
passed by the Rent Controller, appointing a 
Commissioner relates to a procedural aspect, 
in the light of the decision rendered by this 
Court in Lakshmiammal v. Sivasubra- 
maniam: and Chinnaraju Naidu v. Bavani 
Bai?, the appellate order deserves to be set 
aside. 


4. This Court’ following the decision of the 
Supremie ‘Court in Central Bank v. Gokal 
Chand? and’ Bani Singh Gill v. Shanthi Devi 
and another*, held that it is only against final 
orders passed, appeals could be preferred and 
that by entertaining appeals as against inter- 
locutéry orders, it only results in protraction- 


1. (19081) 2 M.L.J.: 206: 94 L.W. 366. 

2. (19819 .2 M.L.J. 354. 

3. (19067) 2 S.C.J. 828: (1967) 1 S. 
C.R. 310: A.I.R. 1967 S.C, 799. 

4. (1969) 1S.C.J. 370: 71 Bom.L.R. 
449: (1969) 1 S.IC.R. 615: 'ALI.R. 1969 
S.C, 270. 
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of proceedings, which will have to be avoided. 
Since this Court has already dealt with ela- 
borately by referring to all the conceivable 
authorities on this point, in the two decisions 
above referred to, even though Mr. Vaithees- 
waran, learned counsel for the petitioner 
herein, had taken considerable efforts to place 
before this Court all those authorities, it is not 
necessary. to restate what have been referred 
to in those decisions. The decision rendered 
by the Supreme Court in Gokul: Chand’s case, 
does not go to the extent of holding that thére 
could be no appeal filed whatsoever, as against 
any interlocutory order, to the appellate autho- 
rity constituted under the Act. In fact, it has 
been clearly held by the Supreme Court that 
if an interlocutory order results in affecting 
the rights and the liabilities of a party to a 
proceeding, an appeal could be entertained 
apart from appeals filed as against final orders. 
‘Therefore, there being no prohibition contem- 
plated about appeals being filed against inter- 
locutory orders, it is incumbent.to find out 
whether a particular interlocutory order passed, 
would affect the rights .or liabilities of the 
party or not. . To illustrate, if a tenant has 
started demolishing portions of the building to 
cause Joss to the Jandlord, the landlord has 
the right to seek for eviction for acts of waste 
committed section 10 (a). (ili) and to esta- 
blish as to what was going on and to prevent 
further loss to property, unless he.gets an order 
for an Advocate-Commissioner to. inspect the 
property, it would highly prejudice his rights. 
In spite of impressing upon the. Rent Control- 
ler of the imminent need for the appointment 
of Commissioner, if it is rejected, to hold that 
until the main proceeding is over, he would 
have no right to file an appeal to seek a 
remedy, and that he can establish it in the 
final hearing, could be of no benefit to land- 
lord becatise, by that time, sizable portions of 


building could be demolished or impaired. in: 


value. It can never be the intendment of the 


‘Act, that an affected party, cannot have re- 
course to remedies by way of appeal and revi-: 
sion, as against interlocutory orders, which are 


either illegal , or incorrect, or. ordered , without 
jurisdiction, etc. | Jt is only to. prevent frivo- 
lous epee being filed „as pean interlocu- 
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tory orders, it was thought that only against 
final orders, appeals could be filed, but at the 
same time taking mote of interlocutory orders 
which may affect the rights and liabilities of 
parties, it has been. held that, against such 
orders, an appeal would necessarily lie. Tak- 
ing note of this aspect, in Chinnaraju Naidu 
v. Bavani Bait, this Court, has held that, as 
against the interlocutory orders passed there- 
in, an appeal would lie.. 


5. Hence, it has to be held that, in each and 
every case, before rejecting, where preliminary 
objection is taken about the maintainability of 
an appeal filed against an interlocutory order; 
it is incumbent upon the Court to first ascer- 
tain whether it is an order which had affected 
the rights or liabilities of the parties, and 
which by agitating only at the stage of the 
main matter, would prejudice his rights, 


6. The next contention of Mr. Vaithee- 
swaran is that, the Supreme Court dealing with 
the appointment of a Commissioner to inspect 
the property, in respect of a matter which arises 
under Delhi Rent Control Act having held 
that such an order is only of procedural nature, 
the present order, is no different from the 
same. Mr. Sengottian, learned counsel ap- 
pearing for the landladies, would state that 
under the Delhi Act, there was no provision 
made in section 36 (c) for the appointment 
of an Advocate-Commissioner to inspect the 
properties but it only related to the appoint- 
ment of Commissioner to examine witnesses. 
Whereas, under Act XVIII of 1960 under 
section 18 (A) itself a right to get a Com- 
missioner appointed to inspect the properties 
having been incorporated by way of amend- 
ment under Act XXIII of 1973, the scope of 
this right- statutorily conferred had not been 
properly understood in the earlier two deci- 
sions. ` He refers to rule 19 of the Rules, 
which deals with the inspection of the property 
by the Commissioner, 


7. Section 18 (A) came to be introduced 
because of the decisions rendered by this Court 
in Seethalakshmi Ammal v. Rajammal, and 
T. K, Chenna Kesavalu v.: Mansukhalal and 
others, wian, it was held that the Act being 
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a Code by itself and when rule 26 ‘enabled 
only inspection by the authority and since 
Civil Procedure Code, is not applicable in the 
absence of a specific power, there is bar to 
appoint an Advocate-Commissioner to inspect 
the property. 


8. A Commissioner appointed by Court, 
inspecting the property, whether it be found 
as a part of the Rules or part of the Act 
itself, in essence is only one of the proce- 
dural aspects taken in the disposal of the main 
matter. When such a right had been given 
under the Act, it has to be treated as one of 
‘the essential steps that would require to be 
taken for rendering a decision in the main 
petition. ‘When eviction of a tenant could ba 
secured on grounds like sub-letting, commit- 
ting of acts of waste, using for different pur- 
pose, demolition and reconstruction etc., the 
right to get an early report or a faithful 
report as to what was existing at the relevant 
point of time should not be underestimated. 
‘It cannot be understood in the perspective in 
which an application is filed to examine a wit- 
ness on commission, which was considered in 
the Supreme Court decision. There are cir- 
cumstances in which, it is only a Commis- 
sioner inspecting the property promptly and 
recording timely assessment, of what obtains 
relating tc the building, could alone assist 
Courts to: decide correctly. If such prompt 
actions are not taken, it may destroy the valu- 
able rights of the parties. It may so happen, 
when a landlord high-handedly starts pulling 
down a portion of the main building, the 
tenant would be greatly interested in securing 
a Commissioner appointed forthwith. If the 
right of tenant to have access to stair-case is 
obstructed. he is most interested in seek- 
ing appointment of the Commissioner and 
secure immediate relief. for restoring 
amenities, which is -assured to him under 
section 17 of the Act. In such similar cir- 
jcumstances, if an application for appointment! 
of Commissioner is not properly understood. 
and appreciated and resulted in dismissal of 
the application; to hold that an appeal would 
not lie, would result in taking away this right, 
which is enshrined in the Act itself. 








9. The acid test to find out whether an appeal 
would lie or not is to ascertain whether the 
order, if allowed to remain, would affect the 
rights and liabilities of that party, and is of 
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such a nature that the aspect sought to be 
established in the interlocutory stage is one 
which, though to some extent can be esta- 
blished in the main matter, would due to its 
rejection at this stage, prejudice his valuable 
rights. If the appellate Court finds that what 
is sought to be established in the I.A. can- 
not await the disposal of the main matter, it 
would also be a case where an appeal would 
necessarily lie. 


10. The landladies Have initiated proceed- 
ings against the tenant on the ground that the 
building requires to be demolished and re- 
constructed. To establish that the entire 
building requires to be inspected. Unless the 
report submitted by the Commissioner, deals 
with the condition of the entire building as 
well, it would not be sufficient to inspect only 
the portion occupied by one of the tenants. 
Here again, it will be useful to illustrate about 
the futility of preparing a report only for a 
particular portion of the building. Invariably, 
cracks: develop from the foundation and ex- 
tend to the other portions which are above 
ground. - In a building with two floors where 
cracks have -already developed in the ground 
floor. by inspecting only the second floor, it 
would not be possible to evict the said tenant, 
if the report is confined only to his portion. 
Even for the tenant, it would be unwise for 
him to occupy the top floor, if the first floor 
and the ground floor are unsafe to be occu- 
pied. It will be in his own interests, to get a 
correct report as to whether the building is 
fit enough to be demolished or not. In mat- 
ters of thi“ nature, unless at the appropriate 
time, a Commissioner submits a report, it will 
not be possible even for the Rent Controller, 
to correctly decide the matter. If inspection 
and report is to be relegated to final hearing 
Stage, it would further delay the matter, 


11. It is then contended that this is an 
aspect which could be established when the 
main petition is heard and disposed of. No 
doubt, landladies will have to establish about 
the condition of the building and they may 
even examine an expert engineer. But such 
evidence would be characterised as motivated 
or interested, whereas by appointing a Com- 
missioner, dispassionate report could be 
secured at the appropriate time. Rather, Mr. 
Sengottian, stainghtway stated that instead of 
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van Advocate, a qualified Engineer may. be 
appointed ; to submit a report on the condition 
of the entire building, and that the landladies 
are prepared for the same. This only shows 
that there is an imminent need for the inspec 
tion of the property, so that, the exact condi- 
tion of the building could be established. The 
tenant is in occupation of the ground floor, 
‘and if by chance, a portion of the upstairs is 
to slide down, it would greately affect not only 
the continued occupation, but it may even 
result in the personal safety, of himself and his 
family being affected. ` Hence, instead of look- 
ing at the application as one filed for appoint- 
ment of Commissioner, the emphasis should 
be laid in all such applications, to find out as 
to whether the refusal or the ordering of the 
relief asked for, would affect the rights and 
liabilities of the parties and if it is an order 
of such nature appeal is maintainable. When 
some of the other tenants have already agreed 
to vacate, any delay in ascertaining the condi- 
‘tion of the entire building, would deprive the 
correct evidence being secured at the appro- 
priate time.. The appeal filed against the 
order confining the report of the Commissioner 
only to the petition-premises was maintainable, 
‘and hence, the revision petition is liable to be 
dismissed. It is now open to the parties to 
ask for a qualified Engineer to be appointed 
as Commissioner, so that, the report secured 
could enable the Rent Controller to correctly 
decide about the condition of the building. 
‘Even otherwise, the ‘Advocate-Commissioner 
will have to submit his report on the entire 
building, as asked for by the landladies. 


12. Yet another point taken is. that, when 
under section 2 (2) ‘building’ is defined as a 
part of a building let’ separately including 
appurtenant areas, the relief granted in an 1. 
‘A. could not be beyond the property described 
in the petition. This contention overlooks the 
fact that, if the entire building belongs to one 
Jandlord, he has the right to institute proceed- 
ings against more than one tenant by a single 
„petition, as held in T. N. Krishnamoorthy v. 


Ms. Jagat. Textiles, Madurai Town’, and - 


„hence he can ask for a report for the building 
which he owns. Furthermore, when the 
‘appurtenant portions. would also form part of 
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the building “in question, the report to be pre- 
pared about the condition of his building, 
would be with reference to the whole building 
and need not be only for the portion occupied 
by the tenant. 


13. In this view, the Civil Revision Petition 
is dismissed. No costs, 
S.J. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—R. Sengottuvelan, J. 


Alamelu and another Petitioners* 
A ; 
S. Subas Chandra Bose Respondent. 


Tamil Nadu Cultivating Tenants (Payment of 
Fair Rent) Act (XXIV of 1956) and Tamil 
Nadu Act (X of 1969), section 14—Petition 
for fixation of fair rent by tenant—Petiìtion 
not ‘accompanied by certified extract of ten- 
ancy record—Rent Court dismissing the appli- 
cation on ground of tenancy not being proved 
—Tenant filing certified copy of tenancy record 
before the Rent Tribunal as additional evi- 
dence — Tribunal accepting the evidence and 
fixing fair rent—Procedure not in accordance 
with the provisions of the Act and the rules— 
Order of the Rent Tribunal set aside. 


Under section 14 of the Tamil Nadu Cultivat- 
ing Tenants (Payment of Fair Rent) ‘Act, a 
certified copy extract of the tenancy record 
will have to accompany every application for 
fixation of fair rent and if such a certified 
copy is not annexed along with the applica- 
tion, the Courts are only empowered to grant 
time for production of such certified copy 
and if, inspite of granting time, such certified 
copy is not produced, the Rent ‘Court has no 
other alternative except. to reject the applica- 
tion. No doubt, such rejection will not bar the 
tenant from filing a fresh application enclos- 
ing the certified copy of the tenancy record. 


*C.R.P. No. 1551 of 1981... 
18th Jine, 1982. 


11) 


In the present case, the whole enquiry had 
been proceeded with before the Rent Court 
without a certified.copy of the tenancy record 
and such certified copy seems to have been 
received only by the Rent Tribunal (Subordi- 
nate Judge) by means of an application for 
receiving the certified extract as additional 
evidence in the appeal. Such procedure is 
not contemplated under section 14 of Act X of 
1969, and the procedure adopted by the Rent 
‘Tribunal in receiving the certified copy of 
the tenancy record in the appeal proceedings 
is not in accordance with the provisions of the 
‘Act and the rules framed thereunder. Order 
of the Rent Tribunal set aside. 


[Para. 3.] 


Petition under section 11 of Act XXIV of 1956, 
and section 115, Civil Procedure Code, praying 
the High Court to revise the order of the 
Court of the Rent ‘Tribunal (Subordinate 
Judge), Mayuram, dated 12th March, 1981 
and made in R.T.1C.M.A. No. 8 of 1980 
(E.R.P. No. 5 of 1979, dated 30th Novem- 
ber, 1979, Special Deputy ‘Collector and Presid- 
ing Officer, Revenue Court, Tiruvarur). 


R. Subramanian and 5. Sadasharan, for Peti- 
tioners. 


K. Chandramouli, for Respondent. 
‘The Court made the following 


‘Orver.—This civil revision petition is filed by 
the aggrieved landlord against the order of the 
Rent Tribunal (Subordinate Judge) Mayuram, 
passed in R.T..C.M.A. No. 8 of 1980. 


2. The facts of the case are briefly as follows: 
—The respondent herein, who is the tenant, 
filed an application E.R.P. No. 5 of 1979 
on the file of the Rent. Court, Tiruvarur for 
fixation of fair rent under the provisions of 
the Tamil Nadu Cultivating Tenants (Pay- 
ment of Fair Rent) Act, 1956, for the lands 
mentioned in the schedule to the application. 
‘The landlord, the civil revision petitioner 
herein objected to the maintainability of the 
fair rent application on the ground that the 
petitioner before the Rent Court was not a 
‘tenant and besides he also contended that the 
petitioner before the Rent Court is not a 


Nadu ‘Cultivating Tenants’ Protection ‘Act, 
-since he is not cultivating the land by his own 
physical labour, or that of the members of his 


M Ly— 44 
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family. The Rent Court, after taking evi- 
dence, came to the conclusion that the peti- 
tioner before it, is not proved to be a tenant 
of the petition-mentioned lands and dismissed 
the application. As against the said order, 
the tenant fled R.T.C.M.A. No. 8 of 1980 
on. the file of the Rent Tribunal (Subordinate 
Judge) Mayuram and in those proceedings 
he filed an application for receiving a certified 
copy of the tenancy record prepared by the 
Record Officer under the provisions of Act 
X of 1969, as additional evidence. The learn- 
ed Rent Tribunal seems to have allowed the 
said application and on the strength of the 
certified extract produced and other evidence 
also, the Rent Tribunal came to the conclusion 
that the petitioner before the Rent Court had 
been proved to be a cultivating tenant in res- 
pect of the petition-mentioned lands and set 
aside the order of the Rent Court and remitted 
the matter to the Rent Court for fresh dis- 
posal according to law. As against the said 
order, this revision petition is filed by the 
landlord. 


3. The main contention of Mr. Sivarama- 
krishniah, learned counsel appearing for the 
revision petitioner relates to the procedure Jaid 
down in Act X of 1969, with reference to the 
entertainment of applications for fixation of 
fair rent. ‘As per section 14 of the said Act, 
every application for fixation of fair rent shall 
be accompanied by a certified copy of the entry 
in the approved record of tenancy rights 
relating to the Jand and if such certified copy 
is not enclosed, the Rent Court shall require 
the tenant to produce a certified copy within 
a-reasonable. time to be fixed by such officer 
or authority and if such certifted copy is not 
annexed or produced, the application shall be 
rejected, but the rejection shall not of its own 
force preclude the presentation of a fresh appli- 
cation in respect of the same subject-matter 
with a certified copy annexed. ‘According to 
the section, the production of a certified copy 
of the tenancy record is a sie que non for 
filing an- application for fixation of fair 
rent. If such a certified extract is not 
filed, the Rent Court cannot proceed with 
the application, but can only give time to 


tone the tenant to produce the certified copy 
cultivating tenant as defined under the Tamil ` 


and in case of default on the part of the 
tenant to produce the certified copy, the appli- 


-cation will have to be rejected. But in this 


case, the enquiry with reference to fixation of 
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fair rent: seems to have been proceeded’ with 
without the production of the certified copy 
of the tenancy record.” Mr. Sivarama- 
krishnaiah takes objection to the procedure 
adopted by the Rent Court and contends that 
such a wrong procedure goes to the root of the 
matter and makes the entire proceedings in- 
valid in law. On a reading of section 14 of 
the Act, it is clear that a certified extract of 
the tenancy record will have to accompany 
every application for fixation of fair rent and 
if such a certified-copy is not annexed along 
with the application, the Courts are only em- 
powered to grant time for production of such 
wa copy and if inspite.of granting time, 
sudh certified copy is not produced, the Rent 
Court has no other alternative except to reject 
the application. No doubt, such rejection 
will: not bar the tenant from filing a fresh 
application enclosing the certified copy of the 
tenancy record. In this case, I find that the 
whole enquiry has been proceeded with before 
the Rent Court without a certified-copy of 
the tenancy record and such certified copy 
seems to have been received by way of addi- 
tional evidence only by the Rent Tribunal 
(Subordinate Judge) by means of an’ appli- 
cation for receiving the certified extract’ as 
additional evidence in the appeal. Such proce- 
dure is not contemplated under section 14 of 
Act X of 1969, and the procedure adopted by 
the Rent Tribunal in receiving the certified 
copy of the tenancy record’ in the appeal 
proceedings is not in accordance with the 
provisions of Act X of 1969, and the rules 
framed thereunder. Hence I have no other 
alternative except to set aside the order of the 
Rent Tribunal (Subordinate Judge), Mayuram 
passed in R.T.'C.M.'A. No. 8 of 1980 and 
remand the matter back to the Rent Court for 
proceeding with the enquiry in accordance 
-with law. It is for the Rent ‘Court to decide 
‘whether to return the application or to grant 
time to the tenant to produce a certified copy 
of the tenancy record and on such production 
proceed with the enquiry afresh. Both the 
‘parties are at liberty to take all the pleas 
‘available ‘to them under law and also at 
liberty to let in additional ‘evidence. There 
will be no order as to costs. ` i 


R.S. 








Petition allowed and. 
o remanded -to 
>`.. ` Rent Court. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. `- 


(Special Original Jurisdiction.) 
PRESENT :—S. Nainar Sundaram, J. 


Bank of Madura Ltd:, Rajapalayam 
Branch Petitioner” 
Ve 


The Additional Commissioner for Work- 
men’s Compensation, Madurai-20, and: 
another i Respondents. 


(A) Master and servant—Person already in 
service under contract—Subsequently appoint- 
ed as probationary clerk in branch office — 
Services found unsatisfactory by branch mana- 
ger though recommended for regular service— 
Services however terminated by Head O ffice— 
Termination whether for extraneous reasons— 
‘Order set aside by Commissioner, Workmen’s 
Compensation—Legality: 


(B) Constitution of India (1950), Article 311 
'(2)—Termination of service on ground of 
unsuitability—Not by way of any punishment 
Termination not vitiated. . — ae 


‘A person already in service under contract was 
appointed clerk on probation and posted to a 
branch office. ‘At conclusion of probation the 
branch manager recommended regularisation of 
service though. the employee’s work was poor. 
The Head Office however terminated the ser- 
vices. The Additional Commissioner for 
Workmen’s Compensation held the termination 
to be bad as based on extraneous reasons and 
set aside the termination. The employer chal- 
lenged the order in a writ petition. 


Held:- In this case the remarks of the branchi 
manager, to a very great extent, indicate that 
it was not desirable to continue the service, of 
the employee after the probationary period 
It cannot be stated that the head office of the 
petitioner is- bound to take note of the ultimate 
recommendation of the branch manager when 
substantial portions of the remarks did -nof 
speak well of the service of the employee as a 
probationer and were not complimentary to 
him. The obligation to confirm will arise only 
*W.P. No. 2876 of 1979. - i 
i 4th December, 1981.. 
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if, at the end of the probationary period, the 
employee was found - suitable. The services 
hot being found satisfactory i in the present case 
they were terminated.’ [Para. 4.] 


Such an order of termination: cannot: be 
equated to’ termination on the ground of. mis- 
conduct which, of course, must necessarily be 
preceded by a domestic enquiry. The order 
of termination is in accordance with the order 
of appointment prescribing- probation- and 
stipulating confirmation only if-the services are 
found suitable. ~Sucli an order cannot be. 
deeméd to cast any stigma so as to say it is an` 
order by way of punishment. [Para. 4.] 


Cases referred to:— 


M. Palaniswami v. M. C. W. Employees’ 
Co-operative Stores, (1974) 46 F.J.R. 330; 
Commodre Commanding Southern Naval Area 
v. V. N. Rajan, (1981) 2 S.C.J. 85; 
(1981) 2 S.C.C. 636: (1981) Lab. I. C.: 
605: A.T.R. 1981 S.C. 965. 


Petition under ‘Article 226 of the ‘Constitution 
of India, praying that in` the ‘circumstances 
stated therein, and in the affidavit filed there- 
with, the High Court will be pleased to issue 


a writ of certiorari calling for the records in” 


T.N.S.E. No. 46 of 1977, dated 30th Novem- 
ber, 1978 on the file of the’ Additional Com- 
missioner for ‘‘Workmen’s Compensation, 
Madurai and quash the order. 


M: R. Narayanaswami for” S: Tayarain, for” 
Petitioner. 


M.A; -Sadanandam,. for Government Pleader, 
for -Respondent No. 1. 


R. Natarajan, for ETE No. 2. 
The Court made the following 


Orper.—The. second ` respondent was earlier 
in the service of the petitioner under contract. 

However, on 3rd. January, 1977, he was 
appointed as a. Probationary Clerk and he was 
put on. probation for a period of six months 
with’ effect from 7th January, 1977. ‘Clause 
2 of the order of appointment specifically states‘ 
that at the end of the probationary period if 
the- 2nd respondent`is found suitable ‘he will | 
be confirmed and absorbed in the service; of: 
‘the petitioner and the decision of the petitioner 
‘will be final. This.necessarily implies that if 
the .services of the.2nd ‘respondent ‘are found 
to be not suitablé, his services are liable to be 


terminated. -The manager of the Rajapalayam- 
branch of the petitioner,- where the 2nd res- 
pondent worked, made his remarks on 14th 
June, 1977, with regard to the quality of the 
services rendered by the 2nd respondent during 
the period of probation as follows :— 


“He. is a very slow worker and the output 
of work (productivity) is poor. His hand- 
writing is very bad, but he has a good know- 
ledge of his work. He has so far availed 
leave on loss of pay for 6 days. However, 
we recommend that he may be taken on our 
regular service.” l 


On the basis of this. report, the petitioner 
obyiously assessed the suitability of confirm- 
ing the 2nd respondent in its service and came 
to the conclusion that his performance is not 
satisfactory. Hence, by order, dated ist 
July, .1977, stating that the 2nd respondent’s 
performance during the probationary period is 
not satisfactory and he is not fit for confirma- 
tion, it terminated, his services forthwith. As 
against this.order of the petitioner the 2nd res- 
pondent preferred an appeal to the ist respon- 
dent under section 41 (2) of the Tamil Nadu 
Shops and Establishments’ Act, 1947, herein- 
after referred to as ‘the. Act’. The Ist res- 
pondent opined that the termination of the ser- 
vices. of the . 2nd respondent was based on 
extraneous consideration ; the head office of the 
petitioner-bank has ignored the conclusion of 
the branch manager; ‘the adverse remarks, 
which ought to have been communicated to the 
2nd respondent were not communicated and 
hence the termination is not bona fide. In 
this view, the 1st respondent set aside the order 
of termination of the service of the 2nd res- 
pondent passed. by the ‘petitioner. The peti- 
tioner challenges the‘order of the 1st respon- 
dent, dated 30th November, 1/6, in the pre- 
sent writ petition. - - 


2. The main ground urged by Mr. M. R. 
Narayanaswami, learned counsel for the peti- 
tioner, is-that when the services of a probationer 
are terminated on the ground that his work 
as a probationer was.. not .satisfactory. It 
cannot be held that such termination was for 
misconduct and should have been effected only 
after an enquiry.. putting the probationer on 
notice of the adverse.remarks and calling upon 
him. to offer his. ‘explanation: , the learned 
cotinsel, ‘in ‘support `of “this ‘proposition, cites. 
the judgment of Ismail, J., as he then-was, ‘in 
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M. Palaniswami v. M. C. W. yen 
Co-operative Stores’. 


8. ‘As against this submission, Mr. R. 

Natarajan, learned counsel appearing for the 
2nd respondent, would submit that the final 
conclusion of the branch manager was for 
taking the 2nd respondent on regular. service 
and this ought not to have been ignored by the 
head office of the petitioner when it terminated 
the services of the 2nd respondent. 


4. The remarks of the branch manager, to a 
very great extent, indicate that it is not suit- 
able to continue the services of the 2nd res- 
pondent after the probationary period. It 
cannot be stated that the head office of the 
petitioner is bound to take-note of the ulti- 

ate recommendation of the branch manager 
when substantial portions of the remarks do 
not speak well of the services of the 2nd res- 
pondent as a probationer and are not compli- 
mentary to him. The obligation to confirm 
will arise only if, at the end of the proba- 
tionary period, the 2nd respondent is found 
suitable. As pointed out above, if the services 
of the 2nd respondent are found to be not 
satisfactory, the petitioner is not bound to con- 
firm the services of the 2nd respondent and 
can terminate the same on the ground of un- 
suitability. This is what has been done in the 
instant case. Such an order of termination 
cannot be equated to termination on the ground 
of misconduct, which, of course, must neces- 
sarily: be proceeded by a domestic enquiry. 
In this context, I am in respectful agreement 
with the dictum of Ismail, J., as he then was, 
in the decision referred to above. The order 
of termination is in accordance with the order 
of appointment prescribing provation and stipu- 
lating confirmation on'y if.the services are 
found suitable. Such am order cannot be 
deemed to cast any stigma so as to say it is an 
order by way of punishment. 


5. Even where ‘Article 311 (2) of the Con- 
stitution of India, is invoked, the Supreme 
Court in Commodre Commanding Southern 
Naval Area v. V. N. Rajan’, has held: 


1, (1974) 46 F.J.R. 330. i 
2. (1981) Lab. IC. 605: (1981) 2 S.C. 


€. 636: (1981) 2 S.C.J. 85: A.TUR. 1981 
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“Where the decision to terminate the ser- 
vices of the servant had been taken at the 
highest level on the ground of unsuitability 
of the servant in relation to the post held. 
by him and it was not by way of any punish- 
ment and no stigma was attached to him by 
reason of the termination of his services,. 
termination could not be said to be vitiated 
for non-observance of ‘Article 311 (2).” 


6. The legal position being clear as above, 
it is not possible to sustain the order of the 
Ist respondent. This obliges me to interfere 
in writ proceedings and accordingly, the writ 
petition is allowed. But there will be no 
order as to costs. 


R.S. Writ petition allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :-—G. Ramanujam, J. 


Cheventhipaul Nadar Appellant” 
v. 
Srinivasa Nadar and others 

Respondents. 


Specific Relief Act (XLVII of 1963), section 
42—Suit for declaration of title and injunction 
—Plaintiff out of possession of the disputed 
items of suit properties—Plaintiff not seeking: 
An of possession—Suit cannot be main- 
tained. 


Though the plaintiff had proceeded on the 
basis that he was in possession of the suit pro- 
perties and claimed the relief of injunction the 
evidence had disproved his possession. Since 
the plaintiff who was found to be out of pos- 
session of the disputed items of the suit pro- 
perties had not sought for recovery-of posses-- 
sion as a consequential relief for the main 
relief of declaration of title, the suit could not 
be maintained. TPara. 8.) 





“S.A, No. 446 of 1977. 
28th Sai 1981. 


1] 


Cases referred to:— 


Ram Sarma v. Ganga Devi, (1973) 2 S.C.C. 
60: A.I.R. 1972 S.C. 2685; Ratnavelu 
Mudaliar v. Commissioner for Hindu Religi- 
ous and Charitable Endowment, (1953) 2 M. 
L.J. 574: I.L.R. (1955) Mad. 241: 66 L. 
W. 944: ‘A.I.R. 1954 Mad. 398; Ragha- 
vendra Swami Mutt v. Board of Commis- 
sioner, Hindu Religious Endowment, (1957) 
1 An.W.R. 152: A.I.R. 1957 A.P. 150; 
Pichai v. Commissioner, Hindu Religious and 
Charitable Endowment, (1971) 1 M.L.J. 166: 
84 L.W. 203: A.I.R. 1971 Mad. 405; 
Saraswathi Ammal v. Rajagopal Ammal, 
1953 S.C.J. 714: (1953) 2 M.L.J. 803: 67 
L.W. 7: 1954 S.C.R. 277: A.I.R. 1953 
S.C. 491. 


Appeal against the decree of the Court of the 
Subordinate Judge, Tuticorin in Appeal Suit, 
No. 113 of 1974 preferred against the decree 
of the Court of the District Munsif, ‘Srivai- 
kuntam in Original Suit No. 197 of 1972. 


S. Gopalaratnam and C. Ramanathan, for 
Appellant. 


Raj and Raj, for 1st Respondent. 


T. V. Ramanujam and B. Jagannathan, for 
Respondents 2 to 5. 


The Court delivered the following 


‘JupGMENt.—This second appeal was fully 
heard on 24th ‘August, 1981, and judgment 
was reserved to this data. When the judgment 
was about to be pronounced, the learned coun- 
sel appearing for the appellant represents that 
his client has taken away the papers from him 
and has withdrawn his authority to appear in 
this case and as such he is retiring from this 
case. Whatever be the position, since the 
appeal has been heard and judgment has been 
reserved, I proceed to deliver the judgment. 


2. The plaintiff in O.S. No. 197 of 1972 
on the file of the District Munsif, Srivaikuntam 
in the appellant herein. He filed the said 
suit for declaration of his title to items 1 to 
10 of the plaint first schedule and for an in- 
junction against the defendant restraining them 
from interfering with the plaintiff’s possession 
thereof. His case as set out in the plaint was 
as follows:—He, the first defendant and one 
Rathinaswami Nadar, the ‘husband of the 
second defendant, were brothers. They orally 
partitioned most: of their common family pro- 
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perties in the year 1967 and in that partition, 
the plaint first schedule properties comprising 
13 items were allotted to the plaintiff, the 
second schedule properties to Rathinaswami 
Nadar and the third schedule properties were 
allowed tc the first defendant. From the date 
of the said partition, the parties have been in 
separate possession and enjoyment of the res- 
pective properties to the exclusion of others. 
The plaintiff had already sold items 11 to 13 
of the plaint first schedule for necessity. In 
respect of items 4 to 10 in the first schedule, 
the plaintiff applied to the Tahsildar for sub- 
division and separate patta on 7th May, 1972, 
but the matter was not pursued thereafter. 
Though patta has not been issued! for items 4 
to 10 and patta has been issued only to items 
1 to 3 of the first schedule, all those items were 
being enjoyed by the plaintiff by paying kist. 
Defendants 1 to 5 are acting in derogation of 
the plaintiff’s title to items 1 to 10 from 
December, 1971, though they have no right, 
title or interest in the said items, and they have 
wrongly executed a gift deed on 20th August, 
1964, in favour of the 6th defendant in respect 
of items 6 and 7 of the plaint first schedule. 
Since the defendants 1 to 5 have by their con- 
duct cast a cloud on the plaintiff's title to items 
1 to 10, the plaintiff is constrained to file this 
suit for declaration of title and for the conse- 
quential relief of injunction as against defen- 
dants 1 to 5 as also the 6th defendant which 
is a temple represented by its huqdar and the 
7th defendant who claims to be its hereditary 
trustee. 


3. The suit was resisted by defendants 1 to 
5 raising the following contentions. They 
admitted the oral partition between the plain- 
tiff on the one side and the first defendant and 
the defendants 2 to 5 on the other but resist- 
ed the suit contending that items 5 to 9 were 
not allotted to the plaintiff in that partition, 
that items 6, 7, and 8 of the plaint first sche- 
dule belonged to the 6th defendant and that 
items 5 and 9 were not allotted to the plaintiff 
that 43 cents out of item 5 was allotted to the 
first defendant and the balance of 1 acre was 
allotted to defendants 2 to 5 and that 17 cents 
out of 34 cents in item 9 which alone belonged 
to their family was allotted to the first defen- 
dant. Thus though the defendants 1 to 5 
admitted the oral partition, they have denied 
the details of allotment put forward by the 
plaintiff in the suit, 
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4. The 6th. defendant is an institution by 
name Kamattikottai Trivalagurusami. Koil. 
Its case was that items 6.and 7 .were allotted 
to the share of Manakavalamuthu, who is the 
plaintiff’s paternal uncle, in a partition as 
between himself and the plaintiff’s father, that 
Manakavalamuthu had made.an oral gift of 
those items to the 6th defendant, that after the 
death of Manakavalamuthu, thë 6th defendant 
has regularised the transaction by taking a sale 
deed as also a gift deed from defendants 1 to 
5, who are the heirs of Arumugam, the brother 
of Manakavalamuthu, that ever since the said 
oral gift deed from Manakavalamuthu, the 
6th defendant has been in continuous posses- 
sion of the said items, that it has been paying 
kist for those items ever since the death of 
Manakavalamuthu, that the 6th defendant had 
raised a nandavanam for the use of the temple 
in one of the items, that the patta for the said 
items has also been granted to the. 6th defen- 
dant, that apart from the nandavanam, the 
buildings at a total cost of about Rs. 5 to 6 
lakhs have been erected on the said items and 
that, theréfore, the plaintiff, at this stage can- 
not claim any title to these items. The 6th 
defendant also contended that the 7th defen- 
dant is.not a hereditary trustee and therefore 
he should not have been impleaded as a party 
defendant in the suit. As regards item 8, the 
sixth defendant’s case was that the same has 
been gifted to it by one Muthu... .in the year 
1919, “that ever since the said gift deed that 
item ‘has been in'its possession and enjoyment 
and that, therefore, the plaintiff cannot claim 
either title or possession as regards that item. 

The plaintiff filed a reply statement wherein 
the plaintiff had reiterated his earlier position 
that items 6 to 8 and 9 have not been allotted 
to defendants 3 to 5, that the so-called temple 
for which items 6 and 7 had ‘b@en said to have 
been alienated in only a Samadhi of one of the 
plaintiff's relations by name Shri Velgurusami, 
that it is only’ the members of the plaintiff's 

family who perform pooja and worship in the 
Samadhi, that the buildings in the Samadhi 
were. constructed: by the members of the plain- 
tiff’s family, that the 7th defendant has been 
appointed asa trustee by the members of the 


plaintift’s family for the said Samadhi and the 
6th ‘defendant is ‘not a huadar, of ‘the said 
Samadhi. and theréfote- he came. to- represent 
the: Samadhi in this suit.. Im that. reply state- 


ment, the plaintiff has, howeéver,:admittéd that- 
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Survey No. 293|1 and 294|1, which represent 
items 6 and 7 of the plaint first schedule ori- 
ginally belonged to two brothers, the plain- 
tiff’s father and Manakavalamuthu Nadar, but 
that Manakavalamuthu Nadar did not give any 
portion of the property of the Samadhi as 
alleged by the 6th defendant, that. Mahakavala- 
muthu Nadar died issueless, that all his: proper- 
ties devolved on the plaintiff and his brothers, 
that in the partition between the plaintiff and 
his two brothers these items have been allotted 
to the plaintiff, and that therefore, the sale and 
the gift deed executed: by defendants 1 to 5 in 
favour of the 6th defendant on 20th August, 
1964, are not valid and binding on the plain- 
tiff as the defendants 1 to 5 cannot transfer 
more rights than those they themselves had in 
these items. 


5. The 7th defendant who has been brought 
inta the picture; by way of an amendment of 
the cause title, filed a written statement con- 
tending that he is the huqdar of the 6th defen- 
dant temple by ancestral right, that Bagavathi 
Pandian who represents the 6th defendant in 
the suit is neither a huqdar nor the manager 
and that therefore, he cannot properly repre- 
sent the temple in question. 


6. The trial Court held that items 1 to 4 
and 10 of the plaint first schedule belonged to 
the plaintiff, but as there was no resistance to 
the plaintiff’s claim as regards those items by 
the defendants there was no necessity for de-’ 
claring his title to those items and for issuing 
an injunction protecting his possession as re- 
gards those items. As regards items 5 and 9, 
fis trial Court held that they have not been’ 
allotted to the plaintiff’s ‘share in the partition: 
and, therefore, the plaintiff is not entitled to ‘a: 
declaration of title in relation to these items. 
As regards the remaining items 6 to 8, thé trial 
Court, held that Velagurisami Koil, the 6th 
defendant, was in existence in items 6 to 8 of 
the plaint first schedule long prior to Exhi- 
bits B-14, B-15 and B-30, under which the. 
temple got title to the properties. It, also 
held that the plaintiff , ‘has failed, to prove his, 
title to ‘item 8, which is 42, cents in S. No: 
294|2. The trial Court also held’ that. since 
the onal has not ‘been shown to have ie 


relief at in junction; oe far by a 
this view, the trial Court, ultimately’: aa 
the plaintiffs-suit with: costs of defendants 1 ta: 
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6. “On appeal by the plaintiff, the lower 
appellate Court substantially agreed with the 
findings of the trial Court and sustained the 
dismissal of the suit by the trial Court. In 
this second appeal, the concurrent findings ren- 
dered by the Courts below both on the ques- 
tion of title to the suit properties and on the 
question of adverse possession have been 
challenged. 


7. Before proceeding to consider the appel- 
lant’s contention in relation to the various dis- 
puted items of the suit properties. It is 
necessary to refer to the basic facts which gave 
rise to this litigation. The properties set out 
in the three schedules to the plaint as well as 
some other properties were originally owned 
by the plaintiff’s paternal grand-father one 
Abathotharana Perumal. He had two sons 
Arumugham and Manakavalamuthu. Aru- 
mugam, died on 27th August, 1944 leaving his 
three sons, the plaintiff, the first defendant and 
one Rathnasamy, who is the husband of the 
second defendant. Rathnaswamy died leaving 
behind hini his wife, the second defendant, 
and three sons, defendants 3 to 5. Manakavala- 
muthu died issueless. There is no dispute 
between the parties that there was * partition 
‘between the two brothers Arumugam and 
Manakavalamuthu. One of the question that 
arises in this case is whether items 6 and 7 
of the plaint first schedule were allotted to 
Manakavalamuthu as contended by defen- 
dants 1 to 6. It is also not in dispute that 
there was a partition between the plaintiff and 
his two brothers, the first defendant and the 
husband of the second defendant. The main 
question that arises here is as to what are the 
properties allotted to the plaintiff. While the 
defendants 1 to 6 admit the factum of parti- 
tion between the plaintiff and his two brothers, 
they: dispute the plaintiff’s claim that in that 
partition all the items 1 to 10 in the first sche- 
dule had been allotted to him. According to 
the plaintiff, in the oral partition between 
himself and his two brothers in the year 1957, 
13 items fell to his share and since he has 
already sold items 11 to 13, he has restricted 
his relief only in respect of items 1 to 10. 
However, the defendarits have not disputed 
the plaintiff’s claim to title to items 1 to 4 
and 10 and, therefore, there is no contest be- 
tween the parties in relation to these items. 
Though normally the plaintiff will be entitled 
to a decree for 
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injunction, based on the concession of the 
defendants that these items had been allotted 
to the plaintiff in the partition; both the 
Courts below have not granted any relief as 
regards these items to the plaintiff, for the 
reason, that since there is no opposition to the 
plaintiff's claim as regards items 1 to 4 and 
10, there is no necessity for the grant of any 
declaration of title in relation to those items, 
nor for the grant of an injunction. Thus the 
main controversy between the parties in this 
second appeal is confined only to items 5 to 
9. 


x * xo x 


8. Though the findings rendered above with 
reference to the evidence on record on the 
question of title put forward by the plaintiff 
to the items 5 to 9 are sufficient to dispose 
of the appeal on merits, since the counsel 
for the respondents raised a legal objection 
to the maintainability of the suit, that ques- 
tion also has to be considered. The 6th defen- 
dant raised a plea in the written statement 
that a person like the plaintiff who is admit- 
tedly out of possession cannot seek a declara- 
tion of title and the suit for mere declaration 
when the plaintiff is not in -possession of the 
property has to be dismissed as not main- 
tainable. This objection was reiterated before 
me by the learned counsel appearing for the 
6th defendant. The learned counsel has placed 
reliance in support of this contention on the 
decision in Ram Sarma v. Ganga Devi». In 
that case, the Supreme Court has specifically 
held: that where the defendant is in possession 
of some of the suit properties and the plain- 
tiff in his suit does not seek possession of 
these properties but merely claims a declara- 
tion that he is the owner of the suit proper- 
ties, the suit is not maintainable since such a 
suit is hit by section 42 of the Specific Relief 
Act. In this case, the plaintiff is not in pos- 
session of the suit property. Though the 
plaintiff has proceeded on the basis that he is 
in possession of the suit properties and claimed 
the relief of injunction, the evidence in the case 
completely establishes that the disputed items 
of the suit properties i.e., items 6 to 8 are in 
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© 1. (1973) 2 S.C.C. 60: A.I.R. 1972 
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the possession of the 6th defendant. Since 
the plaintiff who is found to be out of posses- 
sion has not sought for recovery: of possession, 
as a consequential relief for the main relief of 
declaration of title, the suit cannot be main- 
tained. Having regard to the said decision of 
the Supreme ‘Court, the suit in this case has 
to be held not maintainable so far as the dis- 
puted items of the properties are concemed 
which are found to be in the possession of the 
6th defendant. 


9. The learned counsel for the appellant 
however raised another legal contention. 
According to him, since the 6th defendant 
institution is only a Samadhi and the gift of 
items 6 and 7 in favour of the 6th defendant 
by defendants 1 to 5 should be taken to be 
invalid, as it is settled law that any gift to a 
Samadhi is invalid. The learned counsel has 
referred to Saraswathi Ammal v. Rajagopal 
Ammal. In that case, the Supreme Court 
has specifically ruled, after referring to the 
decisions of . Madras High Court where a 
gift for maintenance of tombs and Sama- 
dhis of private persons was regarded as 
valid under the Hindu Law, that they are 
unable to find any support from their know- 
ledge and experience, for the statement of 
law laid down by the Madras High ‘Court 
that though there are instances of Hindu 
Saints having been deified and worshipped, 
they were not aware of any practice of dedica- 
tion of properties for such tombs amongst 
Hindus. Ultimately the Supreme Court held 
that a gift to a Samadhi cannot be valid. As 
against this, the learned counsel for the res- 
pondents relied on the following decisions. 
Rathnavelu Mudaliar v. Commissioner for H. 
R. and C. E2, Raghavendra Swami Mutt v. 
Board of Commissioners, H. R. and C. E. and 
Pichai v. Commissioner, H. R, and C. E.*. 
In all these cases, the Courts have taken the 


1. 1953 S.IC.J. 714: 1954 S.C.R. 277: 
(1953) 2 M.L.J. 803: 67 L.W. 7: A.I.R. 
-1953 S.C. 491.. 

“2. (1953) 2 M.L.J. 574: I.L.R. (1955) 
Mad. 241: 66 L.W. 944: A.I.R. 1954 Mad. 
398. 

(1987). 1 An. W.R. 152: A.I.R. 1957 
A. P 

Cori) 1M.L.J. 166: 84 L.W. 203: 
A. a R. 197Í Mad. 405. 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


view that even though in their origin, the insti- 
tutions might have arisen from a samalhi, if 
it is found that it is a place of public worship, 
then it will have to be treated as a temple as 
defined in section 6 (20) of Tamil Nadu 
Act XXII of 1959. The learned counsel for 
the appellant has distinguished these three 
cases, in my view very rightly, on the ground 
that these relate to the definition of a temple 
as defined in Madras Act XXII of 1953 and 
these decisions are not quite relevant for 
determining the question as to whether a tomb 
or Samadhi can be considered as a deity or 
juridical person so as to be an object of gift. 
However, I consider that it is not necessary 
to go into this question in detail for the plain- 
tiff will not be benefited even if the gift deed 
under Exhibit B-15 is held to be invalid as 
one made in favour of the Samadhi. The 
gift deed was executed by defendants 2 to 5 
and they have not challenged the validity of 
the gift. The plaintiff could succeed in chal- 
lenging the gift only if he shows that the gift 
deed is invalid for the reason that the gift has 
been made in favour of the Samadhi. ‘As 
already seen, the plaintiff who has specifically 
came forward with a claim that all the pro- 
perties in the plaint first schedule had been 
allotted to him in the partition and having 
failed to establish the same, he is not entitled 
to question the allegation of the gift made by 
defendants 1 to 5 in favour of the 6th defen- 
dant. Learned counsel for the 6th defendant 
wuld contend that the 6th defendant has per- 
fected title to the items 6 to 8 by adverse 
possession and therefore the plaintiff cannot, in 
any event recover possession of the properties 
even if he establishes his title to the property 
based on the oral partition of the year 1957. 
Since the plaintiff has not come forward with 
the prayer for recovery of possession and the 
plaintiff has also’ not established his title to the 
disputed suit properties, it is unnecessary to go 
into the question of adverse possession pleaded 
by the 6th defendant. In this view of the mat- 
ter, the dismissal of the suit by bop the Courts 
below has to be upheld. 


10. .The appeal, therefore,- fails and is dis- 
missed. There will, however be no order as 
to costs. 


S.J.. 





_ Appeal dismissed .. 


TIJ 
iN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
PRESENT :-—S. Mohan, J. 


M|s. Amitkumar Amichand by Partner 
- S. Mohanlal Petitioner* 


D. 


Jawanthraj.and others Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
‘Act XXIII of 1973), section 10 (3) (c)— 
Scope and applicability—Landlords occupying 
ground floor of the premises — Carrying on 
business in the front portion and residing in 
the remaining portion of the ground floor— 
Tenant occupying first floor of the building— 
Let out for purposes both residential and non- 
residential—Landlords filing. petition for evic- 
tion for both residential and non-residential 
purposes—Allegation that son-in-law of one 
landlord, desired to set up a clinic—Landlords 
also desiring to set up independent business in 
the premises — Landlords therefore requiring 
additional accommodation — ‘Additional ac- 
commodation’ and “carrying on business’ — 
Meaning—Landlords held not entitled to an 
order of eviction. si 


‘The respondents (landlords), successors to 
one Raji Bai on her death, filed a petition 
‘seeking eviction of the revision-petitioner from 
the first floor of the concerned building on the 
following allegations. The premises had been 
let out both for residential and non-residential 


purposes. The landlords - wera in occu- 
pation .of the- ground. floor which was 
not sufficient for their purposes. They were 


carrying on business in the front portion:of the 
ground’ floor and residing in the remaining 
portion of the ground floor, Each of the 
respondents who had come to succeed to this 
property on the death of Raji Bai, had a 
separate family in the ground floor. The 
daughter and son-in-law of the first respondent 
had come down to Madras and the son-in-law 
‘desired to set. up medical practice and als 
open a clinic in the premises in occupation of 
the . revision-petitioner. Besides this, the 
second „and third ~ respondents were. also 
proposing ta, set up independent and 
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separate business and carry on their business 
independently. and thus the respondents bona 
fide required the first floor in the occupation 
of the revision-petitioner by way of additional 
accommodation for both the purposes, namely, 
residential and non-residential The Rent 
Controller dismissed the eviction petition and 
on appeal the Appellate Authority reversed 
the finding of the, Rent Controller and ordered 
eviction. Hence the revision petition by the 
tenant. 


Held: Under section 10 (3) (c) of the Tamil 
Nadu Buildings (Lease and Rent Control) Act 
(XVIII of 1960) (as amended by Act XXIH 
of 1973), it is clear that the benefit of the 
section can be invoked only for additional 
accommodation. Additional accommodation 
contemplates something in existence to which 
there must be an addition. [Para, 9.] 


In the present case, assuming that a joint 
business was being carried on by the landlords 
the moment a proposal is made to start “an 
independent business dis-membering from the 
joint business, it ceases to be a case of require- 
ment of additional accommodation because the 
requirement is new. Whether other sub-sec- 
tions of section 10 can be invoked or. not, 
certainly sub-section (3) (c) cannot be in- 
voked. It postulates only additional accom- 
modation. The need of a son-in-law is not 
contemplated under section 10 (3) (c) of the 
Act. It is not a case of a father as co-owner 
seeking additional accommodation on behalf 
of a daughter. It is well-settled in law that, 
where, in carrying on profession as a dector, 
the need of the profession required additional 
accommodation then alone section 10 (3) (c) 
can be invoked and. not when it was only 
desired to set upa clinic. 

[Paras. 11, 12 and 13.] 


Cases referred to:— 


Ms. Nilgiri Dairy Farms v. Manoharan, 
(1978) 1 M.L.J. 357; M. Ramalingam v. 
Kothandaraman, (1980) 2 M. L. J. 283; 
Deputy Custodian, Evacuee Property v. Offi- 
cial “Receiver of the Estate of Daulat Ram 
Surama, (1965) 1 S. C. R. 220: (1966) 1 
S. Coda (0/2 A. I. R. 1965 S. C. 951; 
Sagarminuli Nathany v. John Carapiet Gals- 
„aun, (1930) 59 M.L.J. 328: 32 L.W. 467: 
A.I.R:,1930.P.C. 205; Bhagwati Prasad ~v. 
„Shri | Chandramnul, - (1966) 2 S.C.R. 286 
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(1967) 1 S.C.J. 666: A.I.R. 1966 S. C. 
735; Smt. Kanta Goelv. B. P. Pathak, 
(1977) 2S.C.C. 814: (1977) 2S.C.J. 277: 
(1977) 3 S.C.R. 412: ALI.R. 1977\S.C. 
1599; Niasan Bivi v. Nagalakshmi Ammal, 
(1981) 1 M.L.J. 240. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960) (as amended by Act XXIII 
of 1973) praying the High Court to revise 
the order of the VII Judge (Appellate Autho- 
rity) Court of Small Causes, Madras, dated 
14th February, 1981, and made in H.R.'A. 
No. 128 of 1980 (H.R.C. No. 908 of 1978 
(VII Judge, Court of Small Causes, Madras) ). 


S. Pitchai, P. Haridas and Bharath Kumar, 
K. Shah, for Petitioner. 


K. Ramanworthy, K.P. Gopalakrishnan and 
N. S. Nandakumar, for Respondents. 


The Court delivered the following 


JupGMENT.—The tenant is the revision-peti- 
tioner and the revision arises out of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), hereinafter referred to 
as the Act. 


2. The respondents (landlords) filed H.R.C. 
No. 908 of 1978 seeking eviction of the revi- 
sion-petitioner from the first floor of building 
bearing door No, 101, Narayana Mudali Street, 
Madras-1. The monthly rent is Rs. 450. The 
premises was let out both for residential and 
non-residential purposes. The landlords are 
in occupation of the ground floor which ‘is 
not sufficient for their purposes. They are 
carrying on business in the front portion of 
the ground floor and residing in the remaining 
portion of the ground floor. Each of the 
three respondents, who have come, to succeed 
to this property on the death of ‘Raji Bai, has 
a separate family in the ground floor. The 
daughter and son-in-law of the first respon- 
dent have come down to Madras and the son- 
in-law desires to set up medical practice and 
also open a clinic in the premises in occupation 
of the revision-petitioner. Besides, the second 
and third respondents are now proposing to 
set up their independent and separate business 
and carry on their business independently and 
thus the respondents bona fide require the first 
floor in the occupation of the revision peti- 
tioner by way of additional accommodation 
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for both the purposes, namely residential and 
non-residential. Hence, the revision-petitioner 
is liable to be evicted. 


3. A counter-statement was filed by the revi- 
sion-petitioner stating that the petition for evic- 
tion, as framed, is not maintainable in law, 
since for both the purposes namely residential 
and non-residential, a single petition cannot 
be filed. The present petition has been filed 
as counter-blatt to H.R.C. No. 3133 of 
1977 which was one filed by the revision peti- 
tion for restoration of amenities when the 
electricity supply was cut off. The respon- 
dents cannot claim additional accommodation 
for setting up or a clinic of the son-in-law of 
the first respondent. The portion in occupa- 
tion of the revision-petitioner is not at all 
suitable for setting up a clinic. The hardship: 
that is likely to be caused to the revision-peti- 
tioner will outweigh the advantage that would 
ensue in favour of the respondents. The 
bona fide requirement of the respondents is. 
denied, There are a number of buildings 
owned by the respondents in the City of 
Madras and hence the requirement, cannot be 
considered to be bona fide. For a proposed 
business there can never be any additional 
accommodation. 


4. The Rent Controller, on a consideration: 
of the entire matter, came to the conclusion 
that the requirement of the landlords was not. 
bona fide and therefore, he dismissed the peti- 
tion for eviction. Thereupon, H. R. A. 
No. 128 of 1980 was filed before the Appel- 
late Authority, who reversed the finding of the 
Rent Controller and ordered eviction. Hence,. 
the revision petition. 


5. . The learned Advocate-General appearing 
for the revision-petitioner argues as follows: 
The lower Appellate Authority has failed to 
consider that the motive for the petition for 
eviction was the earlier H.R.C. No. 3133 of 
1977, whereunder the Rent Controller had 
directed the restoration of electricity supply. 
That order was passed on 21st November, 
1977, while the notice under Exhibit P-1 
terminating the tenancy was issued on Sth 
December, 1977. As regards the bona fide, 
need, section 10 (3) (c) cannot be availed of 
for a “proposed business’. If really addi- 
tional accommodation is required, what has 
to be established is that the present volume of 
business is such as would require more accom- 
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modation by way of addition. This has not 
been established at all. All that is stated, 
both in the petition for eviction and in evi- 
dence, is that the landlords want “to start a 
separate business”. That is not what is con- 
templated under section 10 (3) (c). Nor 
again, is there any evidence to show that the 
landlords (respondents 2 and 3) are carrying 
on any business. It has been laid down in 
M|s. Nilgiri Dairy Farms, 13, Poonamallee 
Fligh Road, Periamet, Madras-3 and others 
v. Manoharan, that the benefit of this section 
can be invoked only by a landlord carrying 
on business and not by one who is wanting to 
start a separate business. Then again, the need 
of the son-in-law cannot be a ground for evic- 
tion under this sub-section since it postulates 
the landlord’s own need and not of a member 
of his family, as has been held in M. Rama- 
lingam v. Kothandaraman?. Lastly, it is sub- 
mitted that the relative hardship has not been 
properly appreciated by the Appellate Autho- 
rity, who has ordered eviction as a matter of 
course. This factor being an important consi- 
deration, it was essential on the part of the 
Appellate Authority to have considered it. 


6. Mr. Kesava Iyengar, learned counsel for 
the respondent-landlords, in meeting the argu- 
ments of the learned ‘Advocate-General and 
Supporting the order of eviction, submits as 
under: Certainly if the Jaw enables the Jand- 
lords to get an order of eviction on any one 
of the grounds contemplated under the ‘Act, 
the fact that there was an earlier petition -be- 
tween the parties which might have gone 
adverse to the landlords, is not a ground to 
hold that the present petition for eviction is 
motivated. It is, no doubt, true the petition 
for eviction uses the words that the 2nd and 
3rd landlords “are now proposing to set up 
their independent and separate business and 
carry on business independently of their own 
instead of running business along with their 
father”. But that does not mean that they 
are going to start a new business altogether. 
It is not the mere language which has to be 
looked into, but the substance thereof. The 
word “proposed” may be bad grammar. But 
Courts 
basing on grammar and disallow the relief to 
the party. In support of this submission reli- 
1. (1978) IM.L.J. 357, 
.2. (1980) 2 M.L.J. 283. 
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ance is placed on Deputy Custodian, Evacuee 
Property, New Delhi and others v. Official 
Receiver of the Estate of Daulat Ram Surama, 
Delhi* and the passage occurring at page 957. 
For the same proposition that the substance has 
to be looked into for granting real relief to the 
party. Sagammuli Nathany v. John Carapiet 
Galstaun? and Bhagwati Prasad v. Shri 
Chandramnul®, are referred. A perusal of the 
income-tax assessments by way of Exhi- 
bits P-3 and P-4 and the promissory note, 
Exhibit P-5, would show that independent 
business is being carried on and this should 
be enough to uphold the claim of the land- 
lords for eviction. Under those circumstances, 
one cannot go by the mere language employ- 
ed. This is practically a case of a person being 
a co-owner seeking additional accommodation. 
After the death of Raji Bai her daughter be- 
came a co-owner and she wants the premises 
for her husband’s medical practice, It is 
well-settled that one co-owner can seek evic- 
tion on behalf of the other co-owners. The 
father being a co-owner, can ask on behalf of 
the daughter, as laid down in Smt. Kanta Goel 
v. B. P. Pathak and others“ and Niasan Bivi 
and others v. Nagalakshmi Ammaľ. 


7. As regards the inconvenience on account 
of eviction, it is a question of balancing the 
rights between the parties. When once the 
need of the landlords is established, nothing 
further is required than to order eviction, un- 
less the tenant proves that the hardship to him 
will be far greater. There is no such proof 
in the instant case. 


8. Before I go into the question whether the 
present petition for eviction has been motivat- 
ed or not, Iet me examine whether need of the 
landlords for additional accommodation has 
been preferred under section 10 (3) (c) of 








the Act. It is worthwhile to extract that 
section :— 
1. (1966) 1 S.C.J. 767: (1965) 1 S. 


C.R. 220: A.I.R. 1965 S.C. 951. 

2. (1930) 59 M.L.J. 328: 32 L.W. 467: 
A.I.R. 1930 P.C. 203. 

3. (1967) 1 S.C.J. 666: (1966) 2 S.C. 
R. 386: A.Í.R. 1966 S.C. 735. 

4. (1977) 2 S.C.J.-277: (1977) 2 S.C. 
C. 814: (1977) 3 S.Č.R. 412: A.I.R. 1977 
S.C. 1599. 

5. (1981) 1 M.L.J. 240. ' 
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“A landlord who is occupying only a part 
of a building, whether residential or non- 
residential, may, notwithstanding anything 
contained in clause (a), apply to the Con- 
troller for an order directing any tenant 
occupying the whole or any portion of the 
remaining part of the building to put the 
Jandlord in possession thereof, if he requires 
additional accommodation for residential 
purposes or for purposes of a business which 
he is carrying on, as the case may be.” 


9. A reading of the provision extracted 
above makes it clear that the benefit of the 
section can be invoked only for additional 
accommodation. “Additional accommoda- 
tion”, in my considered view, contemplates 
something in existence to which there must 
be an addition. The reason why I mention 
this even at the outset is because of the aver- 
ments contained in the petition for eviction. 
In paragraphs 8 and 9 the need of the land- 
lords is stated as follows :— 


“$. Further the 2nd and 3rd petitioners 
are now proposing to set up their indepen- 
dent and separate business at the building 
and carry on business independently of their 
own instead of running business along with 
their father since they have become indepen- 
dent and have separate families of their own. 
The son-in-law of the first petitioner desires 
to set up a clinic in the rest. 


9. The petitioners state that the 2nd and 
3rd of them require accommodation for their 
separate business which they propose to set 
up separately at the first floor which is in 
occupation of the respondent. While the 
first petitioner’s son-in-law desires to set up 
his clinic in the rest. Further they desire 
that the 3rd of them should have separate 
place for his residence along with his fami- 
ly and also the residence of son-in-law of 
Ist petitioner.......... = 


This has to be read along with the evidence. 
P.W. 2, who is the third respondent (land- 
lord) in his examination-in-chief states as 
follows —- 


“Tam living separately. I have got sepa- 
rate business. I am paying income-tax. 
- -There are the income-tax orders.. Exht- 
bits P-3 and P-4. I am a financier. -Pronote 
Exhibit P-5.” Oe ip MS sa 
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“On 13th March, 1978 I signed the petition. 
I have stated that I went to do independent 
business. It is correct. I have not stated 
in the petition that I was doing busi- 
ness separately and residing separately. I 
have no separate ration card. P.W. 2 has” 
no separate ration card. I have no sepa- 
rate gas connection. I cannot give the date 
when I applied for gas connection. My 
father has got gas cylinder. My father.has 
separate ration card. I did not know the 
family members mentioned in my father’s 
ration card.” 


10. The argument of Mr. Kesava Iyengar is 

that the word “proposed” is bad grammar and, 

therefore, it is the substance that has to be 

looked into. Whether this is bad grammar 

or not, could be decided after finding out 

whether the Jandlords are doing business for 

which the premises is required by way of 

addition. A careful perusal of Exhibits P-3 

and P-4 does not disclose any income from 

business because both these orders of assess- 

ment, which are in the individual name of 

P.W. 2, merely refer to the salaries and the 

interest. This has to be read in conjunction 

with the cross-examination extracted above 

wherein, as seen already, P.W. 2 categori- 

cally admits that he had not stated in the 

petition that he was doing business separately 

and residing separately. The only other 
documentary evidence, to which reference has 
to be made, is Exhibit P-5. The genuineness 
of this document was doubted by the Rent 
Controller, while the Appellate Authority held 
that its genuineness was not questioned. We 
are not on that. The petition for eviction was 
filed on 13th March, 1978, while Exhibit P-5 
is dated 23rd May, 1979. From this it is 
impossible to conclude that any independent 
business is being carried on by P.W. 2. 
Having regard to the oral and documentary 
evidence in the case, the only conclusion that 
is possible is that the landlords 2 and 3 (res-, 
pondents 2 and 3 herein) have not establish- 
ed that they are carrying on independent 
business, for the expansion of which business 
additional accommodation is required. 


11. Let us assume that a.joint business was 
carried on along with the father, P.W. 1. In 
such a case, the moment a proposal is made 
to start an independent business dis-membering 
fnom the joint business, it ceases to be an 
additional requirement, because the require- 


11) 


ment is new. Whether some other sub-sec- 
tion of section 10 of the Act can be invok- 
ed or not, certainly sub-section (5) (c) can- 
not be invoked. Because, as noted already, it 
postulates only “additional accommodation”. 
It is to get over this difficulty of not carrying 
on an independent business, paragraphs 8 an 

9 of the eviction petition state “propose” to 
set up. It is true that one cannot go by the 
grammatical meaning in affording a relief, as 
stated in the ruling reported in Deputy Custo- 
dian, Evacuee Property, New Delhi and others 
v. Official Receiver of the Estate of Daulat 
Ram Surama, Delhi. The Supreme ‘Court 
held at page 229: : 


“The risk posed by transfers which intend- 
ing evacuees were naturally inclined to make 
to save their fortunes was so grave at the 
relevant time that the legislature has taken 
the precaution of making appropriate provi- 
sions to save the economy of the country; 
and so, it seems to us that the consequence 
which inevitably flows from the adoption 
of the construction for which Mr, Pathak 
contends is so patently inconsistent with the 
clear and unambiguous object of the Act 
that it would not be reasonable to accept 
that construction. In our opinion, the cons- 
truction of section 7 (1) presents a pro- 
blem which can be resolved not merely by 
the adoption of the mechanical rule of cons- 
truction based on grammar, but by a liberal 
construction which takes into account tha 
bearing and purport of the relevant words 
used in section 7 (1), considered in the 
light of the other relevant provisions of the 
Act and the principal object of the Act.” 


In Sagammuli Nathany v. John Carapiet. 


Galstaun®, in dealing with the interpretation of 
the pleadings their Lordships of the Privy 
Council held at page 208: . 


“Their Lordships, so far as the first suit is 
concerned, see no reason to differ from the 
main findings of facts of the trial Judge, and 
are of opinion that the High Court founded 
themselves upon too narrow a ground in dis- 
missing the suit for variance. Their Lord- 





1. (1966) 1 S.C.J. 767: (1965) 1'S.C. 
R. 220. 
2. (1930) 59 M.L.J. 328: 'A.I.R. 1930 
P.C. 205. Sikes Sood 
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ships are satisfied that, notwithstanding the 
form of the plaint the suit was faught by the 
parties deliberately upon issues substantially 
as framed by the trial Judge and ought upon 
that footing to be determined.” 


In this connection I may usefully refer to J. 
G. Pease’s Latin Maxims, wherein is contained 
the following golden rule which obliges the 
Court to consider the facts and substance of 
the matter and not the niceties of form: 


“Qui haeret in litera, haeret in corotice— 


(He who considers merely the letter of an 
instrument goes but skindeep into its mean- 
ing). 

The law of England respects the effect and 
substance of the matter, and not every nicety 
of form or circumstance. The reason and 
spirit of cases make law, and not the letter 
of particular precedents. Hence it is, as we 
have already seen, a general rule connected 
with the interpretation of deeds and written 
instruments, that, where the intention is clear, 
too minute a stress should not, be laid on the 
strict and precise signification of words.... 


In accordance with this principle, it is a 
further rule, that mala grammatica non 
vitiat chartam—the grammatical construc- 
tion is not always, in judgment of law, to be 
followed; and neither false English nor bad 
Latin makes a deed void when its meaning 
is apparent. ‘Thus, the word ‘and’ has as 
already intimated, in certain cases, been read 
‘or’ and vice versa, when this change was 
rendered necessary by the context.” 


These wholesome principles have no applica- 
tion to the facts of the present case in view of 
what I have found above. Once, therefore, the 
position is arrived at that the landlords are not 
carrying on business, I have necessarily to up- 
hold the argument of the learned Advocate- 
General who places his reliance justifiably on 
M|s. Nilgiri Dairy Farm v. Manoharan. 
The learned Judge held in interpreting the sec- 
tion :— 


“It cannot be said that the words ‘carrying 
on business’ occurring in section 10 (3) (c) 
(ili) of the Tamil Nadu Buildings (Lease 


a mamane emamamaa Taamaamaaaam aa 
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and Rent Control) Act should be construed 
in the same manner as similar words in sec- 
tion 10 (3) (a) in the Act, for two reasons. 
The first is that section 10 (3) (c) deals 
with additional accommodation which im- 
plies. that accommodation which is already 
in the occupation of the landlord for the 
purpose of the business which he is carrying 
on is not sufficient, necessitating additional 
accommodation by evicting tenants from 
other portions of the same building which 
are in their occupation; the second is that 
the question of relative hardship or advant- 
age does not arise for consideration in cases 
governed by section 10 (3) (a) of the Act, 
while it does arise for consideration in cases 
governed by section 10 (3) (c) of the Act. 
The proviso to that section provides that in 
the case of an application under clause (c), 
the Rent Controller shall reject the applica- 
tion if he is satisfied that the hardship which 
may be caused! to the tenant by granting it 
will outweigh the advantage to the landlord.” 


12. The need of the son-in-law is not con- 
templated under section 10 (3) (c) of the 
act It has been so laid down in M. Rama- 
ingam v. Kothandaraman*.. ‘Therefore, the 
learned Advocate-General is right in his sub- 
mission in this regard as well. 


13. I am unable to accept the argument that 
this is a case of a father as co-owner seeking 
additional accommodation on behalf of a 
daughter. No doubt the ruling in Smt. 
Kanta Goel v. B. P. Pathak and others, 
clearly contemplates a co-owner seeking evic- 
tion on behalf of the other co-owners. Like- 
wise, the decision in Niasan Bivi and others v. 
Nagalakshmi Ammal. But no foundation 
was laid for such a case at any point- of time 
in the instant matter. There is nothing on 
record to show that on the death of Raji Bai 
all these persons succeeded to her estate, exçept- 
ing the statement of Mr. Kesava Iyengar from 
the Bar that on 8th April, 1976, Raji Bai died 
and the respondents and the daughter suc- 
ceeded. (Certainly, I cannot accept such 
a statement from the Bar. Even otherwise, 
no evidence worth the name has been let in to 





1. (1980) 2 M.L.J. 283. 

2- (1977) 2 S.C.]. 274: A.I.R. 1977 
S.C. 1599. 

3. (1981) 1 M.L.. 240. 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


show thai the premises in the occupation of 
the respondent herein is required as additional 
accommodation to set up medical practice. It 
is well-settled in law that where, if carrying 
on profession as a doctor, the need of the pro- 
fession required additional accommodation, 
then alone section 10 (3) (c) can be invoked 
and not when, as stated in paragrph 9 of the 
petition. for eviction, the first petitioner’s son- 
in-law desires to set up his clinic thereat. 


14. As regards the residence, the evidence of 
P.W. 2 has already been alluded to. When 
he is living separately, there is no question of 
additional < accommodation for residence. 
Even there the evidence is lacking as fo how 
the necessity for additional accommodation for 
residence has arisen. 


15. I see great force in the submission of the 
learned Advocate-General that the present peti- 
tion for eviction is only a counter-blast to the 
earlier rent control proceedings in H.R.C. 
No. 3133 of 1977. As interim. order was 
passed on 21st November, 1977 in the said H. 
R.C. No. 3133 of 1977 directing restoration 
of the supply of electricity. It is significant 
to note that the notice, Exhibit B-1, comes to 
be issued on 5th December, 1977, within a fort- 
night of the order directing restoration of the 
electricity supply. This is the real motive for 
the present eviction petition. 








16. In view of what I have found above, I 
think there is no necessity to decide the hard- 
ship that will enswe to the revision-petitioner 
(tenant) in comparision to the advantage of 
the landlords (respondents). 


17. For all the above reasons, the civil revi- - 
sion petition will stand allowed. However, 
there will be no order as to costs. 


R.S. Petition allowed. 


iT) 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam and G. Mahes- 
waran, JJ. 


O. Abdui Aziz and others 
Appellants* 


D. 


Additional Director of Enforcement, 
Ministry of Law, Justice and Company 
Affairs, Government of India, New Delhi 

Respondent. 


Foreign Exchange Regulation Act (VII of 
of 1947), sections 5 (1) (aa), 5 (1) (c) and 
19 (E) —- Foreign Exchange Regulation Act 
(XXVI of 1973), section 81—General Clauses. 
Act (X of 1897), section 6—Offence commit- 
ted when the Foreign Exchange Regulation 
Act of 1947 was in force—Provision of 1947 
‘Act could be invoked as if the Foreign Ex- 
chage Regulation Act, 1973, has not been 
passed—Preliminary investigation—Statements 
taken by officers subordinate to the Director of 
Enforcement—Not violative of section 19 (E). 


Since the offence in the instant case 
was committed (by the appellants) when 
the Foreign Exchange Regulation Act, 
1947 was in force, the appellants should 
be taken to have incurred a liability 
umder the 1947 Act for the offences committed 
while that Act was in operation. In such 
cases, on the basis of section 6 of the General 
Clauses Act, the liability incurred could be 
enforced as if the Foreign Exchange Regula- 
tion Act, 1973 had not been passed. Thus, 
for the offence committed or the liability in- 
curred under the 1947 Act, the provisions of 
the 1947 Act could be invoked treating the 
1973 Act as not having been passed. There- 
fore, it should be held that the 1947 Act had 
tightly been invoked in this case. 

[Para. 6.] 


"Taking of a statement at the stage of the pre- 
liminary investigation preceding the adjudica- 
tion proceedings cannot attract section 19 (E). 
Therefore, even though the statements had 
been taken from the appellants by the officers 





*A.A.O. Nos. 288 to 290 of 1980. 
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subordinate to the Director of Enforcement, 
that will not violate section 19 (E). 


[Para. 7.| 


Appeal against the order of the Foreign Ex- 
change Regulation Appellate Board (Southern 
Zene), Sastri Bhavan, Madras, dated 20th 
March, 1980 and made in Appeal Nos. 345 
of 1978, 721 of 1976 and 722 of 1976. 


M. Ravindran, for Appellants. 


K. Swamidurai, Additional Central Court 
Standing Counsel, for Respondent. 


The Judgment of the Court was delivered by 


Ramanujom, J.—Since the points involved in 
all these cases are substantially the same and 
they arise from one and the same order passed 
by the Additional Director of Enforcement, 
they are dealt with together. 


2. The appellant in C.M.A. No. 288 of 
1980 and the appellant in C.M.A. No. 289 
of 1980 are husband and wife and they have 
been found guilty for the contravention of sec- 
tions 5 (1) (aa) and 5 (1) (c) of the Foreign 
Exchange Regulation Act, 1947, hereinafter 
referred to as the Act, both by the initial autho- 
rity as well as by the Foreign Exchange Regu- 
lation Appellate Board, hereinafter referred to 
as the Appellate Board and in these appeals 
they are challenging the orders passed by the 
Appellate Board. 


3. On 27th January, 1974, the residence of 
one Abdul ‘Aziz, the appellant in C.M.A. 
No. 288 of 1980 and his wife, the appellant in 
C.M.A. No. 289 of 1980 were searched. 
During the search a few foreign letters, account 
sheets, a note book containing certain accounts 
and particulars, four pocket diaries, a cheque 
book relating to an account in the Indian 
Overseas Bank, Kumbakonam standing in the 
name of Abdul Azeez and foreign exchange 
valued at 295, US 4, Brunei Doller Note valued 
5 and Ceylon rupees 20 had been recovered. 
In his statement recorded on that date, Abdul 
Aziz who is a Malaysian citizen stated that he 
was running a restaurant in Malaysia and a 
transport company in India jointly with his 
brother-in-law, Muthalif and admitted having 
received Rs. 5,000 otherwise than through 
authorised dealer in foreign exchange by order 
or on behalf of a person resident outside India 
and having made 20 payments amounting to 
Rs. 31,600 to various ` parties in India on 
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behalf of his brother-in-law, Muthalif of 
Malaysia. - He had further admitted that he 
was having in his possession the foreign ex- 
change which was seized from his house, which 
is the balance of the foreign exchange which 
he brought from Malaysia in March, 1973. 
His wife Havva Beevi also admitted in her 
statement, dated 27th January, 1974, that she 
had received 8 payments amounting to Rs. 
1,26,700 as arranged for her by her husband, 
‘Abdul Aziz otherwise than through authorised 
dealers in foreign exchange under instructions 
from her husband Abdul Aziz. One Basheer, 
the appellant in C. M.A. No. 290 of 1980, 
had also given a statement on 29th October, 
1974, to the effect that as per instructions of 
‘Abdul Aziz he received a sum of Rs. 40,000 
from an unknown person and handed over the 
“ same to Havva Beevi. Based on the recovery 
of the various documents from the residence of 
Abdul Aziz and his wife and also the statements 
given by both as also by the said Basheer, show 
cause notices were issued to them to show cause 
why they should not be proceeded against for 
violation of the provisions of the Act. All the 
three persons filed objections to the show 
cause notices and after considering their ob- 
jections, the Additional Director found the 
appellants guilty of the charges levelled against 
them in the show cause notices and on the 
basis of their statements as well as the docu- 
ments and other materials seized from the 
residence of Abdul Aziz. All the three filed 
appeals before the Appellate Board. Before 
the Appellate Board it was contended that the 
transactions referred to in the show cause 
notices did not involve foreign exchange and, 
therefore, there was no violation of any of 
the provisions of the Act. However, the 
Appellate Board found that Abdul Aziz had 
admitted in his statement dated 27th January, 
1974, receipt of Rs. 5,000 through illegal 
channel in November, 1973, under instructions 
from Muthalif from Malaysia in connection 
with the purchase of property for Muthalif, 
that he has also admitted having made pay- 
ments totalling Rs, 31,600 to various parties in 
India, that as regards the charge under sec- 
tion 9 (c) fot non-surrender of foreign cur- 
rency and foreign exchange, the evidence on 
record showed that he failed to surrender with- 
in one month the foreign exchange found in 
bis residence and that, therefore, he has been 
tightly held guilty for violation of section 5 
(1) (aa), 5 (1) (c) and section 9 of the ‘Act. 
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4. As regards his wife, Havva Beevi whic 
stands charged for violation of section 5 (1) 
(aa) for receiving 8 payments amounting to 
Rs, 1,26,700 under instructions from her hus- 
band Abdul Aziz who was then residing in 
Malaysia and for violation of section 5 (1) 
(c) for having made 16 payments amounting 
to Rs. 6,900 to various parties in India, the 
Appellate Board found that since these, trans- 
actions have been admitted by her in her state- 
ment, dated 27th January, 1974, and also in her 
husband’s statement given on the same day, 
she is guilty of contravention of sections 5 (1) 
(aay and 5 (1) (c) of the Act. However, 
on the question of penalty the Appellate Board 
found that a substantial portion of the amount 
received by her from her husband from Malay- 
sia was mainly for family expenses and there- 
fore the penalty amount of Rs. 45,000 levied 
under section 5 (1) (aa) by the Director of 
Enforcement should be reduced to 
Rs. 30,000. The ‘Appellate Board, however, 
sustained the penalty of Rs. 3,000 awarded for 
contravention of section 5 (1) (c). 


5. Basheer, the appellant in C.M.A. No. 
290 of 1980, is found to have contravened 
sections 5 (1) (aa) and 5 (1) (c) in respect 
of Rs. 40,000. Out of the said sum of 
Rs. 40,000, he has delivered a sum of 
Rs. 20,000 to Havva Beevi, wife of Abdul 
Aziz and kept the balance of Rs. 20,000 with 
him. ‘The said sum of Rs. 20,000 received by 
Havva Beevi forms part of the sum of 
Rs. 1,26,000, which is the subject-matter 
of the charge as against Havva Beevi. Since 
Basheer has admitted in his statement the 
receipt of ‘Rs. 40,000 and its later distribution 
on the instructions of Abdul ‘Aziz, who was 
then residing in Malaysia, the ‘Additional 
Director found the chargg proved and levied 
The conviction and 
the penalty have been sustained by the Appel- 
late Court. 


6. In all these three appeals a legal plea has 
been raised by the learned counsel for the 
appellants. According to him the raid was 
conducted by the Enforcement Directorate on 
27th January, 1974 and the show cause notices . 
have been issued thereafter under the provi- 
sions of the Foreign Exchange Regulation Act, | 
1947, when that Act stood repealed by the 
enactment of the Foreign Exchange Regula- 
tion Act, 1973. This contention of the learned 
counsel is that on the facts of this case show 
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cause notices can be issued only under the 1973 
‘Act and. not under the 1947 ‘Act, and that even 
if the 1947 Act is applied, the statements re- 
corded from the appellants cannot be acted 
upon as the statements have not been taken by 
the Director of Enforcement as contemplated 
by section 19 (E) of the said Act. The 
learned counsel in support of his submission, 
that on the facts of this case the 1947 ‘Act is 
not applicable and that action could be taken 
only under the 1973 Act, refers to section 81 
of the 1973 Act, which is the repealing and 
saving section. Section 81 (1) repeals the 
Foreign Exchange Regulation Act, 1947. 
Section 81 (2) says that notwithstanding such 
repeal anything done or any action taken or 
purported to have been done or taken under 
the repealed Act in so far as it is not inconsis- 
tent with the provisions of the ‘Act, should be 
deemed to have been done or taken under the 
corresponding provisions of the Act. The sub- 
mission of the learned counsel for the appel- 
lants is that if anything has been done or 
action taken under the 1947 Act in respect of 
the foreign exchange violation by the appel- 
lants, that could be saved and that in this case 
everything including the raid has been done 
after the new Act came into force, and there- 
fore, section 81 will not come to the aid of 
the department. However, the learned coun- 
sel, in our view, has overlooked the provisions 
in section 81 (3), which makes the provision 
of section. 6 of the General Clauses ‘Act, 1897, 
with regard to the effect of repeal, applicable. 
Section 6 of the General Clauses Act specifi- 
cally preserves the previous operation of any 
enactment repealed or any liability incurred 
under the repealed enactment. In this case, 
admittedly the Foreign Exchange violation has 
taken place before the new Act came into force 
and when the old Act was in force. Though 
the show cause notices were issued after the 
new Act came into force, they were in relation 
to an offence which had been committed when 
the old Act was in force. Since the offence 
had been committed when the old Act was in 
force, the appellants should be taken to have 
incurred a liability under the old Act for the 
offences committed while that Act was in 
operation. In such cases, on the basis of sec- 
tion 6 of the General Clauses Act, the liability 
incurred can be enforced as if the 1973 ‘Act had 
not been passed. ‘Thus for the offence com- 


x~ {mitted or the liability incurred under the old 
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Act the provisions of the old Act can be invok- 
ed treating the new Act as not having been 
passed. Therefore, it should be held that the 
1947 Act has rightly been invoked in this case. 


7. The other contention of the learned coun- 
sel is that if the 1947 Act is to be applicable, 
then under section 19 (E) it is only the Direc- 
tor of. Enforcement who could take a statement 
but in this case the statements have been taken. 
by Officers other than the Director of Enforce- 
ment and, therefore, the statements given by 
the appellants cannot be relied on as having 
any evidentiary value. But a perusal of sec- 
tion 19 (E) shows that the said section, consti- 
tutes the Diréctor of Enforcement as an autho- 
rity to conduct adjudication procéedings and 
to conduct an enquiry in connection with any 
violation. In this case the enquiry and the 
adjudication have actually been conducted by 
the Additional Director of Enforcement and, 
therefore, there is no violation of section 19 
(E). Taking of a statement at the stage of the 
preliminary investigation preceding the adjudi- 
cation proceedings cannot attract section 19 
(E), Therefore, even though the statements. 
have been taken from the appellants by the 
Officers subordinate to the Director of En- 
forcement that will not violate section 19 (E) 
as alleged by the appellants’ learned counsel. 
In this view of the matter, the proceedings for* 
adjudication initiated under the old Act can- 
not be said to be invalid. 





8. Since the finding of the initial authority as. 
well as the Appellate Board are based on the. 
statements made by the appellants themselves 
as also the records seized from the residence 
of Abdul Aziz, the initial authority as well as 
the Appellate Board have rightly come to the 
conclusion that the charges levelled against the 
appellants in the show cause notices had been 
proved. Though the learned counsel for the 
appellants refers to certain minor discrepan- 
cies in the statements of the charges as also the 
statements given by the appellants, we do not 
think that there is any justification for inter- 
fering with the finding of the initial authority 
as well as the Appellate Board that the appel- 
lants have contravened the various provisions 
of the Act referred to in the show cause notices. 
as against them. 


9. Then the further question that is can- 
vassed before us is as to whether the penalty 
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` awarded against each of the appellants could 
‘be justified as reasonable and proper. 'As re- 
gards Abdul Aziz, the initial authority has 
devied an aggregate penalty of Rs. 13,300 and 
the Appellate Board has sustained the quantum 
of penalty as being reasonable. . As regards 
Havva Beevi, the initial authority has levied 
an aggregate penalty of Rs. 48,000, which has 
been reduced by the Board to Rs. 33,000. 
As regards Basheer the aggregate penalty 
Jevied was Rs. 10,000 and this was sustained 
by the Appellate Board. The learned coun- 
‘sel for the appellant in C.M.A. No. 289 of 
1980 contends that the levy of even the reduced 
‘penalty of Rs. 30,000 is excessive having re- 
‘gard to the fact that she being the wife of 
Abdul Azizchad no other go except to act as per 
his instructions, that as the wife she cannot 
refuse to receive the amount sent by the hus- 
‘band for the benefit of the family and, that 
though there is technical violation by her by 


the receipt of the amount through persons resi- , 


‘dent in India on instructions from her husband 
who is residing outside India, her conduct in 
receiving the amount should be viewed leni- 
ently. On the ground that a substantial por- 
tion of the amount received by her was uti- 
lised for the benefit of the family, the Appel- 
late Board has already reduced the penalty 
from Rs. 45,000 to Rs. 30,000. We are in- 
clined to take the view that Havva Béevi being 
the wife of Abdul Aziz, she is bound to obey 
and carry out the instructions of her husband. 
‘Any disobedience of the instructions on her 
part will either result in her estrangement with 
‘the husband or the money sent by the husband 
being lost to the family. Therefore the said 
circumstance should be taken into account in 
determining the question whether the penalty 
levied is reasonable. Taking note of the said 
circumstance we are inclined to reduce the 
penalty of Rs. 30,000 as awarded by the Appel- 
late Board to Rs. 20,000. The penalty of 
Rs. 10,000 levied against Basheer does not call 
for any interference as there are no extenuat- 
ing circumstances. 


10. In the result, Civil Miscellaneous Appeal 
Nos. 288 and 290 of 1980 are dismissed and 
‘Civil Miscellaneous Appeal No. 289 of 1980 is 
partly allowed and the aggregate penalty levied 
on the appellant therein is reduced to 
Rs. 23,000. There will be no orders as to 
costs in any of these appeals. 
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11. These appeals coming on this ore for 
being mentioned in the presence of Mr. M. 
Ravindran, advocate for the appellant in all a 
appeals | and of Mr. K. Swamidurai, ‘Addi- 
tional Central Government Standing ‘Counsel 
on behalf of the respondent in all the appeals, 
the Court made the, following order :— 


12. This matter has come up for being men- 
tioned today. The appellant in C.M.A. No. 
289 of 1980 states that he may be granted 
some time for payment of the penalty amount. 
He is granted two months’ time from this date 
for payment of penalty levied. 


S.J. — A.A.O, Nos. 288 and 
290 of 1980 dismissed. 

4.4.0. No. 289 of 1980 

partly allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
Present :—V. Ramaswami, J. 


S. Kandaswami Chettiar as Trustee 
Dharmaraja Koil, Arkonam 


of 


Appellant* 
D. 


R. A. Murugesa Chettiar and another 
Respondents. 


Civil Procedure Code (V of 1908), section 
1l1—Res judicata—Scope and applicability — 
Three suits involving common question regard- 
ing trusteeship of a temple—Suits tried toge- 
ther—Common judgment rendered — One of 
the suits (Plaintiff-appellant’s suit) dismissed 
—Three separate decrees drawn up—Appeal to 
the lower appellate Court only against decree 
in plaintiff's suit—Appeal allowed but on 
second appeal to High Court appeal remanded 
for fresh consideration on merits—Appeal dis- 
missed by lower appellate Court — Second 
appeal to High Court—Objection raised re- 
garding the maintainability of the appeal as 
barred by res judicata due to the decrees in 
the other two suits having become final—Ob- 
jection upheld. 


The appellant (plaintiff) filed a suit O.S. 
No. 175 of 1968 for a declaration that he was 


*S A. No. 2348 of 1977. 
22nd January, 1982. 
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the trustee of the suit temple and for an in- 
junction to restrain the defendant from inter- 
fering. The defendant had earlier filed. a suit 
for a declaration that he was the lawful trustee 
of the suit temple. He had also filed another 
suit for recovery of rent relating to the temple 
property. The three suits were tried together 
and a common judgment was rendered. O. 
S. No. 175 of 1968 was dismissed and the 
defendant was found to be the properly consti- 
tuted trustec of the temple. Three separate 
decrees were drawn up. An appeal was how- 
ever filed only against the decree in O.S.’No. 
175 of 1968. The lower appellate Court 
allowed the appeal but on further appeal the 
High Court remanded the case for fresh dis- 
posal. The lower appellate Court upheld the 
finding of the trial Court that the defendant 
in O.S. No. 175 of 1968 was the lawful 
trustee as correct and dismissed the appeal. 
‘Against that judgment the present second 
appeal was filed. A preliminary objection to 
the maintainability of the second appeal was 
taken by the respondent on the ground that 
the finding in the respondent’s (defendant’s) 
suit of his being the lawful trustee had become 
final and would operate as res judicata, the 
‘suit itself having been decreed and no appeal 
having been preferred against it by the pre- 
‘sent appellant who was a party to that suit. 


Held, that in view of the direct decision of the 
supreme Court reported in Lomankutty v. 
Thomman, (1976) 3 S.C.C. 528: A.I.R. 
1976 S.C. 1645, which was followed in 
Angappa Gounder v. Rajavelu and others, 
(1981) T. L. N. J. 280; and in Khaja 
Mohideen v. Muhaideen Batcha, (1979) 1 M. 
L.J. 112: 92 L.W. 28: A.I.R. 1979 Mad. 
155, the appellant not having preferred an 
appeal against the decree in the other two suits, 
the second appeal is liable to be dismissed on 
the ground that the findings in those suits have 
become, final and binding on the parties. 
[Para. 5.] 


At the time when the appeal was originally 
heard, since the appeal was by the appellant 
herein and not by the respondents, there was 
no occasion for him for specifically raising the 
plea. It is true that that judgment and 
decree were against the respondents and in fact 
the first respondent preferred an appeal to this 
Court and even in the second appeal he did 
mot raise the question. But that judgment had 
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been. set aside on merits and there was no need 
for him to raise this question of bar by res 
judicata, When the matter once again come 
up before the District Judge after remand also 
there was no occasion for the respondent to 
raise this question as the appeal itself was dis- 
missed on merits and the judgment was in 
his favour; only in this Court for the first time 
it had become necessary for him to support 
the decree and he tried to support it on the 
ground that the appeal itself has to be dis- 
missed on the basis of bar of res judicata. 
The respondents are not estopped or precluded. 
from raising this question. [Para. 6.] 


Cases referred to:— 


Khaja Mohaideen v. Mudaideen _ Batcha, 
(1979) 1 M.L.J. 112: (1979) 2R.C.J. 89: 
92 L.W. 28: A.I.R. 1979 Mad. 155; 
Lomankutty v. Thomman, (1976) 3 S.C.C. 
528: A.I.R. 1976 S.C. 1645; Panchanada 
Velan v. Vaithianatha Sastrigal, (1906) 
I.L.R. 20 Mad. 333: 16 M.L.J. 63; Angap- 
pa Gounder v. Rajavelu, (1981) T.L.N.J. 
280. 


Appeal against the decree of the District 
Court, North Arcot at Vellore in Appeal Suit 
No. 527 of 1971, preferred against the decree 
of the Court of the Additional Subordinate 
Judge, of Vellore in Original Suit No. 125 
of 1958. ae 


T. R. Rajagopalan and T. R. Rajaraman, 
for Appellant. 


V. Krishnan, for Respondent. 


The Court delivered the following 


JupcMent.—The plaintiff in O.S. No. 175 
of 1968 is the appellant in this second appeal. 
That was a suit filed by him as trustee of 
Dharmaraja Koil, Arkonam, for a declaration 
that he is the trustee of the said temple and 
for an injunction restraining one Murugesa 
Chettiar, the first defendant in that suit, from 
interfering with his management of the temple 
properties. A little earlier than that, the 
defendant Murugesa Chettiar himself had filed 
O.S. No. 170 of 1967 praying for a declara- 
tion that he is the lawfully constituted trustees 
of the said temple and for an injunction or 
in the alternative for delivery of possession of 
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the endowed property. The said Murugesa 
‘Chettiar also filed O.S. No. 100 of 1968 as 
a trustee against one Kanna Pandithar for 
recovery of rest due to the temple. 


2. As the common question to be decided in 
all these three suits was whether Murugesa 
Chettiar was lawfully constituted trustee or 
Kandaswami Chettiar, the appellant herein, was 
a lawfully constituted trustee of the suit tem- 

ple, the suits were tried togeher and by a com- 

mon judgment, dated 30th April, 1971, the 
leraned Additional Subordinate Judge of Vel- 

lore granted a declaration that Murugesa Chet- 

tiar is a lawfully constituted trustee and accord- 

ingly decreed O.S. Nos. 179 of 1967 and 180 

of 1968, filed by him and dismissed O.S. No. 

175 of 1968, filed by the appellant herein. 

Though the judgment was common, three 
separate decrees were made in the three suits. 

_ The appellant preferred A.S. No. 227 of 

1971, on the file of the District Court, North 

‘Arcot at Vellore, against the decree in O.S. 

No. 175 of 1968 alone. That appeal was, 
allowed on merits by the learned District Judge 
holding that the appellant herein was the law- 

ful trustee and not the first respondent, Muru- 

gesa Chettiar. The first respondent preferred 
Second Appeal No. 512 of 1973. On the 
ground that the judgment of the learned Dis- 
trict Judge was too scrappy and too summary 
amounting to a non-application of the mind 

to the controversies raised between the parties, 

this Court allowed the appeal and remanded 
the matter for fresh disposal. When the mat- 
ter again came up on remand, the learned Dis- 

trict Judge again went into the merits and held 
that the finding of the trial Court that Muru- 
gesa Chettiar, the first respondent herein, was 
the lawful trustee is correct and that finding 
does not call for any interference and accord- 
ingly dismissed the appeal. It is against this 
judgment, the present second appeal has been 
filed. 


3. Mr. V. Krishnan, the learned counsel for 
the first respondent raised a preliminary objec- 
tion as to the maintainability of the appeal on 
the ground that in the first respondent’s suit 
O.S. No. 170 of 1967, a declaration that the 
first respondent is the lawfully constituted trus- 
tee has been given and the suit itself has been 
decreed, that since the defendant, was a party 
to that suit and that decree not having been 
appealed against, that finding had become final 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


and would operate as res judicata in these pro- 
ceedings taken against the suit filed by the 
appellant himself though both were tried to- 
gether. In support. of this contention, he 
relied on the decision of the Supreme Court in 
Lomankutty v. Thomman'. The learned 
counsel for the appellant on the other hané 
contended relying on the decision in Pancha- 
nada Velan v. Vaithinatha SastrigaP, and 
certain other decisions that since the same 
question as to whether the appellant or the first 
respondent is the lawfully constituted trustee is 
agitated in his appeal before the District ‘Court 
and in this ‘Court, the question is kept alive 
and it could not be said that any finality could 
be attached to the earlier judgment, and if on 
merits this Court were to agree and set aside 
the judgment of the Courts below, it will 
supersede automatically the decree made in 
O.S. No. 170 of 1967 and there was no need 
for him to file any separate appeal against 
O.S. No. 170 of 1967. It may be mentioned 
at this stage that O.S. No. 180 of 1968 filed 
by the first respondent for recovery of rent was 
decreed and that does not have any bearing 
on the determination of the question now at 
issue. 


4. In Lomankutty v. Thomman', the facts 
are these. The appellant before the Supreme 
‘Court filed Civil Suit No. 666 of 1954, against 
the respondents in which the question for con- 
sideration was whether the respondents had not 
acquired any right of easement over the appel- 
lant’s land for the ingress and egress of water 
for fishing rights as well as for agricultural 
purposes. The respondents filed Civil ‘Suit 
No. 5 of 1957 for a declaration that they have 
acquired such a right in respect of fishing as 
also for agricultural purposes. The trial 
‘Court decreed the appellant’s suit partly by 
holding that the respondents had not acquired 
any right of easement over the appellant’s land 
for ingress and egress of water for fishing 
purposes but they had established such a right 
for agricultural purposes during the agricul- 
tural season. The trial Court issued an in- 
junction restraining the respondents from tak- 
ing or letting out water from or through the 
appellant’s land for fishing purposes. In the 


1. (1976) 3 S.C.0. 528: A.I.R. 1976 
S.C. 1645. i 

2. (1906) I. L. R. 29 Mad. 333: 
M.L.J. 63. £ 
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respondents’ suit, the trial Court recorded simi- 
lar findings and issued an injunction against 
the appellant restraining him from interfering 
with the respondents’ easementary right limited 
to agricultural purposes during the agricultural 
‘season. Each party being partly aggrieved by 
‘both the decrees, each of them filed appeals 
in the District Court against the two decrees. 
‘The learned Subordinate Judge who heard 
‘the appeals, dismissed all the four appeals, two 
arising from each suit, and confirmed the 
-decrees of the trial Court. ‘he respondents 
did not file any further appeal against the 
decree passed by the District Court in the 
appeal arising out of their suit. They filed 
a second appeal in the High Court only as 
against the decree passed by the District Court 
in A.S. No. 66 of 1958, which arose out of 
the decree passed by the trial Court in the 
appellant’s suit. Thus the decision of the 
District Court in the appeal arising out of the 
respondents’ suit became final and conclusive. 
The question for consideration was whether 
the decision in the respondents’ suit that they 
had not acquired any right of easement over 
the appellant’s land for fishing purposes had 
become res judicata and therefore the appeal 
against the decree in O.S. No. 66 of 1958 
«ould not be maintained. The Supreme 
Court held: ` 


“Thus, the decision of the, District Court 
rendered in the appeal arising out of the 
respondents’s suit became final and conclu- 
sive. That decision, not having been ap- 
spealed against, could not be re-opened in 
‘the second appeal arising out of the appel- 
lant’s suit. The issue whether respondents 
had the easementary right to the flow of 
‘water through the appellant’s land for fish- 
‘ing purposes was directly and substantially 
in issue in the respondents’ suit. That issue, 
was heard and finally decided by the District 
Court in a proceeding between the same 
parties and the decision was rendered be- 
‘fore the High Court decided the second 
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‘appeal. The decision of the District Court: 


“was given in an appeal arising out of a suit, 
“which though instituted subsequently, stood 
finally decided before the High Court dis- 
posed of the second appeal. The decision 
“was therefore one in a ‘former suit’, within 
‘the meaning of section 11. Explanation I, 
“Civil Procedura Code. Accordingly, the 
“High Court was in error in deciding an issue 
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“which was heard and finally decided in a 
‘former suit’ and was therefore barred by res 
judicata.” 


5. The ratio of this judgment is clearly 
applicable to the facts in the present case. 
As in the decision of the Supreme Court, in 
the, present case also the question of trusteeship 
has directly and subsequently been in issue in 
both the suits. Though in the case before the 
Supreme Court, the trial Court gave two sepa- 
rata judgments, when the matter came to the 
District Court, the finding was given only in 
a common judgment. The Supreme Court’s 
judgment that the issue was barred by res 
judicata was with reference to the appeal pre- 
ferred in the High Court and not with refer- 
ence to the appeal preferred in the lower appel- 
late Court. With reference to the appeal pre- 
ferred in the High Court it was against the 
common judgment rendered by the lower 
appellate Court. Therefore, the decision could 
not be distinguished on the ground that in the 
trial Court the judgments in the two suits were 
not common but separate. We need notice 
only one decision relied on by the learned 
counsel for the appellant and that is a Full 
Bench judgment of this Court in Panchanada 
Velan v. Vaithinatha Sastrigal. In that 
case, a tenant filed a suit against the landlord 
for the grant of patta for fasli 1310 with cer- 
tain terms agreeď to by him. The landlord 
filed a separate suit for a direction against the 
tenant to accept patta for the same fasli on the 
terms and conditions suggested by him. The 
question at issue in both the cases was identi- 
cal, namely, as to the terms .of the patta for 
the year. The suits were trial together and 
judgment was given on the same day. Though 
the decree to be passed in each suit was in 
effect to be the same, the suit filed by the 
tenant was dismissed while the suit filed by the 
landlord was decreed in accordance with the 
judgment. The tenant preferred an appeal 
against the dismissal of this suit, but he did 
not prefer any appeal against the decree 
granted in the landlord's suit. The appeal 
was dismissed on the ground that the decree in 
the landlord's suit not having been appealed ` 
against would preclude the determination of 
the question again in the appeal preferred by 
him in his suit. - Against that judgment, a 





1. (1906) I.L.R. 29 Mad. 333: 16 M.. 
LJ 6. is 
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second appeal was preferred which was referred 
to a Full Bench which -held that the appellate 
Court was not precluded from dealing with the 
appeal by reason of the doctrine of res judi- 
cata. Though it is possible to point out cer- 
tain differences between the facts in that deci- 
sion and the facts in the present case, it would 
pot be proper to overlook the ratio of the 
judgment itself and I think the learned coun- 
sel for the appellant is right in the submission 
that the ratio is definitely for the view that 
it was not necessary for him to have filed an 
appeal against the decree in the first respon- 
dent’s suit. But, as I have already pointed 
out, there is a direct judgment of the Supreme 
Court, though without reference to the Full 
Bench decision of our High ‘Court, which had 
taken entirely a different view from that of the 
Full Bench of this Court and I am bound by 
the decision. of the Supreme Court. It, may 
be pointed out that the judgment of the Sup- 
reme Court was followed by two of the learned 
Judge of this Court, one by Shanmukham, J., 
in Angappa Gounder v. Rajavelu and others", 
and the other by Balasubrahmanyan, J., in 
Khaja Mohaideen v. Mohaideen Batcha?. I 
am also in agreement with the view expressed 
by the two learned Judges. The appellant 
not having preferred an appeal against the 
decrees in O.S. No. 170 of 1967, the appeal 
preferred against O.S. No. 175 of 1968 is 
liable to be dismissed on the ground that the 
finding in O.S. No. 170 of 1967 in final and 
binding on the parties. 


6. The learned counsel for the appellant then 
contended that it is not open to the respon- 
dents at this stage to raise this question of bar 
by. res judicata and that he is estopped from 
raising such a contention. This was on the 
ground that at the time when A.S. No. 227 
‘of 1971 was originally decided by the District 
Judge of North Arcot at Vellore before re- 
mand, this point was not raised as to the main- 
ltainability of the appeal by the respondents. 
Ha did not also raise the same when he pre- 


ferred a second appeal nor did he raise this | 


question after the matter came up for the 
second time before the District Judge in pur- 
suance of the order of remand made by this 





1. (1981) T.L.N.7J.. 280. 
2. (1979) 1 M.L.J. 112: (1979) 2 R. 
C.J 89:92 L.W. 28: A.L.R. 1979 Mad. 
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‘Court in second appeal and therefore he is; 
estopped from raising this question. T think 
this point will have to be dealt with, with refe- 







dealt with by the Courts below and this ‘Count. 
At the time when the appeal was originally 
heard, since the appeal was by the appellant. 
herein and not by the respondents, there was 
no occasion for him for specifically raising it. 
It is true that that judgment and decree was} 
against the respondents and in fact the first} 
respondent preferred an appeal to this Court} 
and even in the second appeal he did not raise} 
this question. But that judgment had been set |: 
aside on merits and there was no need for him | 
to raise this question of bar by res judicata. | 
When the matter again came up before the} 
District Judge after remand also there was no 
occasion for the respondent to raise this ques- | 
tion as the appeal itself was dismissed on |, 
merits and the judgment was in his favour. 

Only in this Court for the first time it had} 
become necessary for him to support the} 
decree and he tried to support it on the ground 

that the appeal itself has to be dismissed on 

the basis of bar. by res judicata. Therefore, 

I am unable to agree with the learned counsel 

for the appellant that the respondents are in 
any way estopped or precluded from raising 
this question in this second appeal. | 


i 


í 


the second 
There will 


7. For the foregoing reasons, 
appeal fails and it is dismissed. 
be no order as to costs. 


R.S. 








Second appeal 
dismissed .. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—-S. Mohan and S. Swamikkannu, 
JJ. 


Mohamed Ismail and another 
Appellants* 


VU. 


‘Khadirsa Rowther and others 
ce .. Respondents. 


(A) Co-owners—Adverse possession against—- 


Mere possession however long not tantamount 
ouster—Non-participation in income also can- 
not imply ouster. 


(B) Indian Trusts Act (II of 1882), section 
90—Scope and applicability—Co-owner gain- 
ing advantage, taking advantage of his posi- 
tion—Other co-owners entitled to claim re- 
garding the advantage so gained. 


t 

What has been laid down in the reported deci- 
a Sions is that assertion of hostile title among 
‘co-owners must be to the knowledge of the 
plaintiff. That is exactly the distinction 
between the case of adverse possession between 
co-owners and the adverse possession between 
strangers. Mere possession by the appellants 
and the 6th defendant in the instant case how- 
ever Jong cannot constitute ouster. Equally 
the non-participation in the income also cannot 
imply ouster. 


In the instant case, the position. of the parties 
is that of co-owners. Therefore the appellants 
and the 6th defendant who took advantage of 


their possession as such and desired advantage 
in derogation of the rights of the plaintiffs 
must disgorge that benefit in favour of the 
plaintiffs. What was founded in principles of 
equity in English law has gained statutory 
areca under section 90 of the. Indian 








kA, S. No. 701 of 1977- 
x va ` 24th Tein; 1982. 
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Trusts Act. It is a clear case of a co-owner 
gaining advantage taking advantage of his. 
Position. Section 90 of the Indian Trusts Act 
would be clearly applicable to the facts of the 
present case and it is well open to the plain- 
tiffs to make a claim. [Paras. 9 and 12.) 


_Cases referred to:— 


Maimoon Bivi v. Khaja Mohideen, (1970) £ 
M.L.J. 266: 82 L.W. 632: A.I.R. 1970 
Mad. 200: Mohammed Ibrahim v. Syed 
Muhammed Abubakker, (1976) 2 M. L. J. 
478: 89 L.W. 43: A.I.R. 1976 Mad. 84; 
Kunhamina Umma v. Special Tahsildar, A.1. 
R. 1977 Ker. 41; Mohaideen Abdul Kadir v. 
Mohammed Mohaideen Umma, I.L.R. (1970) 
2 Mad. 636; Ibramsa Rowther v. SY K. 
Meerasa Rowther (1972) 1 M.L.J. 466: 
85 L.W. 596: A. I. R. 1972 Mad. 467; 
Keennedy v. De. Trafford, (1897) A.C. 180; 


. Mohammed Kaliba v. Mohammed Abdullah, 


(1963) 1 M.L.J. 41: 1.L.R. (1963) Mad. 
101: A.I.R. 1963 Mad. 84; Maung Hia Pe 


.v. Manika, A.I.R. 1940 Rang. 141; Karunai 


Ammal v. Karuppa Gounder, (1980) 1 M.L. 
J. 432; F. Lakshmi Reddy v. L. Lakshmi 
Reddy, 1957 S.C.J. 248: 1957 S.C.R. 195: 
(1957) 1 An. W.R. (S.1C.) 46: (1957) I 
M.L.J. (S.C.) 46: A.I.R. 1957 S.C. 314. 


‘Appeal against the -decree of the Court of the 
Subordinate Judge, Dindigul in Original Suit 
No. 74 of 1970. 


E. Padmanabhan, S. Kanniah and P. Rama- 
chandran, for Appellants. 


P. K. Gopal Raj, for Respondents Nos. 1 and 


R. Thanikachalam, for Respondent No. 6. 
The Jula mené of the Court was delivered by 


Mohan, J.—The “following geneological 
tree sets out the relationship of the parties :— 
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Kattuva Rowther 


adhersha Rowther 
(died in 19 46-47 


Fath ma (first wife 








predeceased her \ Junior died in 1953) 
husband) | 
| l | 
M ohammed Moha med Kaja M ohi- 
Meera (died Ismail deen er 
in 1953) (first (Second deft.) 
unmarried deft.) 
Daughter Kath ja 
Bibi (died on 
20-8-1953) 
Married 
Kadirsa Rowther 
Plaintiff No. 1). 
| 
| ae 
Mhamed She eff Jaithoon Bi Jaina Bi Muntaz Bi 
{Pla nti ff No. 2). (3rd defen- (4th deft.) (5th defen s 
' dant). i dan th 


Khadirsa Rowther, the first plaintiff, and 
“his son filed O.S. No. 74 of 1970 on the 
file of the Court of the Subordinate Judge of 
Dindigul for partition and separate possession 
of the suit properties. The allegations were 
-that the plaintiffs and the defendants 1 to 5 
are the co-owners of the suit properties. The 
first plaintiff and the defendants 1 and 2 have 
been managing the suit properties with the 
help of-the 6th defendant who is the junior 
paternal uncle of defendants 1 and 2. The 
‘6th defendant has no right, title.or interest in 
the suit ‘properties. The income from the 
| properties has been shared by the co- -sharers. 
“While so; defendants 1 and 2-on`the one- hand 
and the: 6th defendant on the other-purported-to 


. tion which proved to be futile. 


“true, valid and binding on the plaintiffs. 
“first plaintiff is entitled. to 351800 shares; the 


| | 
l Meeranan Rowther 
(6th defendant) 





Fathima (second wife 








Defendants 7 to 22. 


Third party purchasers or their 
legal representatives from defen- 
dants 1 and 2. 


have effected a partition of the suit properties 
by means cf a registered partition deed Exhi- 
bit, B-1. The plaintiffs came to know of it 
when they were denied their share of income 
by the defendants 1 and 2 a month before 
the. filing of the suit. A panchayat was con- 
vened for the purpose of effecting the parti- 
The aliena- 
tions made by the defendants 1 and 2 are not 
The 


2nd plaintiff is entitled. to 42/800 shares; 
defendants 1 and 2 are entitled to. 14/800 shares 


-each and defendants;,3 to 5 are., entitled to 


21|800 shares each: Hence the suit, 


t 


iT] 


2. The first defendant filed a written state- 
ment admitting the relationship between the 
parties. Inter alia his pleas were: (1) that 
Kathija Bibi had orally relinquished her right 
in view of the fact that costly presents were 
given to her during her marriage; (2) the 
inaction having regard to the non-participat- 
ing of Kathija Bibi or even the. plaintiffs after 
her death for a long period would spell out 
ouster; (3) some of the items of the proper- 
ties not belonging to the family have been in- 
chided in the decree for partition; and (4) in 
any event it has to be proved by the plaintiffs 
that the suit properties were purchased from 
out of the income belonging to the joint family. 
The 6th defendant filed a written statement 
contending that the acquisitions made by him 
are totally independent and had nothing to 
do with family income. The suit was also 
barred by time. The other defendants viz., 
7th, 8th, 9th, 10th, 12th, 13th, 19th and 
22nd filed separate written statements assert- 
ing their independent title to these proper- 
ties. On these pleadings, the following issues 
came to be framed :— l 


1. Whether the plaintiffs arc entitled to 
partition and separate possession of their 
share in the suit properties? 


2. Whether the suit properties are the sepa- 
rate properties of Kadersha Rowther or the 
joint properties of Kadersha Rowther and 
his brother Meeranan Rowther (6th defen- 
dant)? 


3. Whether the oral partition alleged to 

have been effected between Kadersha Row- 

ther and the 6th defendant in 1942 and the 

subsequent oral partition alleged to have 

been effected between defendants 1, 2 and 

6 in 1947 are true? 

4. Whether the partition effected between 

defendants 1, 2 and 6 by means of a regis- 

tered partition deed on 3rd September, 1955, 

is true and valid? 

5. Whether defendants 1, 2 and 6 have in 

any event prescribed title to the suit pro- 

perties by the doctrine of ouster? 

6. Whether the suit is barred by the Jaw 

of limitation? 

7. Whether the plaintiffs are entitled to 

mesne profits? 

8. Whether the alienation effected by 

defendants 1 and 2 in favour of defendants 7 
M.L.J.—47 
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to 10 and 19 in respect of some of the 
items of suit properties are truc, valid and 
binding on the plaintiff? 

9. Whether the alienees have made im- 
provements to the items of properties pur- 
chased respectively by them? 


10. Whether the alienees are entitled to 
any equity? 

11. Whether the alienees and their pre- 
decessors-in-title have in any event prescribed 
title to the properties purchased by them by 
adverse possession? 


12. To what relief, if any, are the plain- 
tiffs entitled? 


3. The learned Subordinate Judge on consi- 
deration of oral and documentary evidence in 
a consolidated finding on issue Nos, 1 to 6 
was of the view: (1) that the oral partition 
alleged to have been entered into between 
Kadersha Rowther and the 6th defendant in 
1942 as well as the defendants 1 and 2 and 
6th defendant in 1947 are not true; (2) Exhi- 
bit B-1, the partition deed, though true was 
not valid since the plaintiffs and the defen- 
dants 3 to 5 were disassociated from it; 
(3) the suit properties are the joint proper- 
ties of Khadersha Rowther and Meeran Row- 
ther; (4) the plaintiffs and the defendants 3 
to 5 are the heirs of Kathija Bibi entitled to 
specific shares in the suit properties; (5) the 
plaintiffs were entitled to partition and sepa- 
rate possession respectively of their 251600 and 
30|1600 shares in the suit properties; and 
(6) the defendants 1, 2 and 6 did not pre- 
scribe title to suit properties by ouster and 
therefore the suit is not barred by limitation. 
Accordingly he found issue No. 1 in favour 
of the plaintiffs and issue Nos. 2 to 5 against 
the defendants 1, 2 and 6. 


4. The question of mesne profits under 
issue No. 7 was relegated to separate pro- 
ceedings under Order 20, rule 12 of the Civil 
Procedure Code. On issue Nos. 8 to 11 he 
was of the view that the alienation made by 
the defendants 1 and 2 in favour of defen- 
dants 7 to 10 and 19 though true will be valid 
only to the extent of shares of the alienors and 
that there was no proof of prescription by 
adverse possession. Therefore, he found on 
issue No. 8 accordingly; issue Nos. 9 and 10 
in favour of the alienee and issue No, 11 
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against them. On issue No. 12 in view: of 
the earlier findings he held that the, plaintiffs 
were entitled to partition and. separate posses- 
sion of their respective shares viz., 25|1600 and 
30|1600 shares in the ‘suit properties. On 
these term’ the preliminary decree for parti- 
tion came to be passed. Thus, the appeal by 
the defendants 1 and 2. 


5. Mr, E. Padmanabhan, learned counsel 
for the appellants, urged the same points be- 
fore us. There.are: (1) there was a relin- 
quishment by Kathija Bibi. consisting of the suit 
properties and the oral evidence let in on be- 
half of the appellants in this regard should 
have been accepted; (2) the Court below had 
gone wrong in applying the principle which 
governs the case of coparcenary joint Hindu 
family. In'the case of: Muslims no'''such 
principle can ever be invoked. It is entirely 
for the plaintiffs to prove that the properties 
owned jointly yielded such surplus income so 
as to enable the appellants to purchase the 
suit properties. In support of this submission 
reliance is placed upon the. cases reported 
in Naimoon Bivi and another v. Khaja Mohi- 
deen? and in Mohammed Ibrahim v. Syed 
Muhammed Abubakker and others’. The 
learned counsel, however, on the submission 
of those decisions contends that there is no 
scope for application of section 90 of the 
Indian Trusts Act If of 1882; and (3) in any 
event having regard to the fact that there has 
been non-participation in the income for a long 
period it would clearly spell out ouster as laid 
down in Kunhamina Umma and others v. Spe- 
cial Tahsildar and others. ` It is not a mere 
non-participation in the - income for a long 
period. There have been attendant circum- 
stances as well, as required by the ruling report- 
ed in Mohaideen Abdul Kadir and others v. 
Mohammed Mohaideen Umma and others*. 
They are: (7) oral partition before the death 
of Kathija Bibi; (#) Exhibit B-1, the partition 
deed; (iti), the alienation under Exhibit B-95 as 
early as 27th August, 1955, and even prior to 
this the othi, Exhibit B-102, dated 24th Feb- 
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ruary, 1954, and. (iv) the alienation under 
Exhibit B-103, „dated 24th April, 1954 in 
favour of the 10th. defendant. ‘In respect of 
the above transactions there are several alie- 
nations under Exhibits B-101, B-96, B-98, 
B-97, B-100 and B-99, all in the year 1966 
and later. Therefore from this the only 
conclusion possible is to the knowledge of the 
plaintiffs the appellants asserted their hostile 
title. Even otherwise, where the rights of 
the third parties have accrued by reason of 
alienations the tendency of the Court should 
be to allow the status quo to remain.in view 
of the long inaction on the part of the plain- 
tiffs as laid down in Jbramsa Rowther and 
others v. S. K. Meerasa Rowther and others’; 
and lastly it is submitted that the plaintiffs in- 
cluded certain properties which do not belong 
to the family at all. In fact they belong to 
the third parties. Therefore, a preliminary 
decree could not have been passed with refer- 
ence to those items. 


6. Mr. Thanikachalam, learned counsel for 
the 6th defendant,- also adopts the argument 
of Mr. E. Padmanabhan, learned’ counsel for 
the appellants. 


7. Mr. Gopal Raj, learned counsel for the 
plaintiffs, seeking to support the preliminary 
decree passed by the ‘Court below states that 
the theory of oral relinquishment as stated will 
have to be rejected. There is no evidence to 
establish that Kathija Bibi had orally relin- 
quished her right in the suit properties. Ex- 
cepting interested testimony there is no 
independent evidence whatsoever in this direc- 
tion. Therefore, that plea will have to 
necessarily fail. 


8. This is a case in which admittedly the 
appellants along with the 6th defendant were 
in possession of the properties which belonged 
to all the members of the family. They are 
of a large extent of 40 acres. Under those 
circumstances unless and until it is proved that 
the subsequent acquisitions were made out of 
their independent income, they must be held 
to belong to other co-owners as well, as 
per the terms of section 90 of the Indian 
Trusts Act II of 1882. This is not a case 
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to which the principle of law applicable to the 
joint Hindu families could be applied. On 
the contrary purely on the well-accepted prin- 
ciple that where a co-owner derives advantage 
in view of his position in derogation of the 
rights of the other co-owners he must 
disgorge the benefit in- favour of the co- 
owners. Therefore, there is no necessity 
whatever to show that the income from the 
family properties yielded a surplus so as to 
enable the appellants as well as the 6th defen- 
dant to purchase the property. 


9. The law is well-settled that mere posses- 
sion however long cannot imply ouster. 
Equally it is well-settled that the mere non- 
participation in the income alone would not be 
enough to constituta ouster. There must be 
attendant circumstances. Those attendant cir- 
cumstances must be to the knowledge of the 
plaintiffs. As categorically found by the 
learned Subordinate Judge there is absolutely 
no evidence to show that the plaintiffs had 
ever knowledge of those transactions. The 
oral partition is found to be untrue very cor- 
rectly. In Exhibit B-1, the plaintiffs were not 
the parties. Therefore that cannot be put 
against them. Equally, all the other alie 
nations were not to the knowledge of the 
plaintiffs. As a matter of fact when P.W. 1 
was asked he categorically asserted that he had 
no knowledge whatever of these transactions. 
Therefore, it cannot be said that there are 
attendant circumstances in this case to the 
knowledge of the plaintiffs which alone would 
establish adverse possession as between the 
co-owners and the case of adverse possession 
as between the defendants. 


10. The final submission of the learned 
counsel as if certain properties which do not 
belong to the family have been included, is 
a matter to be examined in the final decree 
proceedings and the Court below has found 
that there is no evidence in that regard. 


11. Having regard to the above, the follow- 
ing four points are framed for determination: 


1. Whether Kathija Bibi had orally relin- 
quished her right in the suit properties? 

2. Whether there is scope for applying sec- 
tion 90 of the Indian Trusts Act? 


3. Whether the appellants have succeeded in 
establishing ouster? 
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4. Whether the property belonging to the 
third parties have been included: and if so what 
is the relief to be granted? 


Point (1).—We have very carefully perused 
the evidence. There is nothing to show that 
Kathija Bibi had orally relinquished her right 
in the suit properties. As a matter of fact 
there is no direct plea put forward on behalf 
of the appellants in the written statement in 
this regard. All that was stated in the written 
statement was that at the time of marriage of 
Kathija Bibi, she was given sufficient jewels 
and cash and therefore when Exhibit B-1 was 
entered into no property was allotted to her. 
Therefore, any evidence without pleading in 
this regard cannot be looked into, Even D. 
W. 1, the 6th. defendant in evidence does not 
say about the oral relinquishment. ‘As a mat- 
ter of fact this plea was not seriously argued 
by the Jearned counsel for the appellants before 
us. Therefore wa reject the plea of oral 
relinquishment by Kathija Bibi. 


Point (2).—This is a case in which admit- 
tedly the appellants along with the defendant 
6 were in possession of all the properties 
jointly belonging to the family. They are 
admittedly of an extent of 40 acres and odd. 
There is absolutely no evidence whatever to 
show that out of the independent earnings 
either the first defendant, second defendant or 
even the 6th defendant ever acquired these 
properties. Only if that is proved, the pre- 
sumption that the independent acquisition of 
a member in a Muslim family cannot be con- 
sidered to belong to all the other members 
will arise. In fact the law in this regard 
as laid down in Mohamed Ibrahim v. Syed 
Muhammed. Abbubakker and others’ is as 
follows: 


“The personal law of Muslims does not 
recognise a system of joint holding as is 
common amongst Hindus. There may be 
cases, however, where a custom may be set 
up in the matter of the holding of such pro- 
perties by some of the members of the Mus- 
lim family whereby it could be established 
that such possession and title in some of 
the members is customarily to be interpreted. 
and understood as possession on. behalf of 


i e 
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‘all the members. Acquisition of property 
` independently by a member cannot auto- 
matically be said to be for the benefit of the 
family. If there is conclusive evidence that a 
member of the Muslim family, who acquired 

_ such properties gained an advantage to him- 
self and caused prejudice to others and if 
such acquisition is traceable to surplus family 
assets or funds from and out of which the 
property could have been purchased then 
matters would be different.’ 


(Italics supplied.) 


We take it that this is the exact principle 
emerged under section 90 of the Indian Trusts 
Act which may be set out in full:— 


“90. Whére a tenant for life, co-owner, 
mortgagee or other qualified owner of any 
property, by availing himself of his posi- 
tion as such, gains an advantage in deroga- 
tion of the rights of the other persons inte- 
‘ rested in the property or where any such 
ewner, as representing all persons interested 
in such property gains any advantage, he 
must hold, for the benefit of all persons so 
_interested, the advantage so gained, but sub- 
ject to repayment by such persons of their 
due share of the expenses properly incurred, 
and to an indemnity by the same persons 
against liabilities properly contracted, in 
gaining such advantage.” 


In the instant case, it is clear that both the 
appellants along with the 6th defendant took 
advantage of their position acquired all the 
other properties. Therefore, it is not neces- 
sary for the plaintiffs to prove that the income 
from the properties belonging jointly to all 
the members was such as to yield a surplus. 
This is because no evidence has been let in 
to prove that there have been independent 
acquisition by any one of these persons. As 
a matter of fact, the attempt in this regard 
must fail because the appellants put forward 
a.case that they had independent business. 
There is no account for such a business. It 
is equally strange that there was not even 
licence for the business as admitted by D.W. 3 
himself. Therefore we reject the plea of 
independent acquisition. However, the learned 
counsel would press-into service the case re- 
ported in Maimoon Bivi and another v, C. A, 
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Khajee Mohideen and another’, and draw out 
attention to the following particular passage :— 


“Section 90, Trusts Act did not apply. For 
it to apply, it must be established that the 
party against whom relief is sought availed 
himself of his position as co-owner and 
gained an advantage in derogation of the 
rights of other persons interested in the pra- 
perty, or as representing all persons interest- 
ed in the property gained an advantage. 
Then, of course, he must hold the advantage 
gained for the benefit of the other persons 
interested in the property, but subject to 
their obligation to share the expenses in- 
curred in acquiring the advantage. In the 
instant case, admittedly, the management 
of the common properties was not with the 
widow, but the management was by the 
widow’s father for the benefit of all the 
heirs.” 


This case is easily distinguishable because the 
facts clearly disclose that the management of 
the properties was not with the widow but 
the management was with the widow’s father 
for the benefit of the heirs. Here as we 
observed above the management of the com- 
mon properties was admittedly with the appel- 
lants and the 6th defendant. Yet another 
case is relied on to show that the principle 
laid down under section 90 of the Indian 
Trusts Act will not apply. That is the case 
reported in Mohaideen Abdul Kadir and 
others v. Mohammed Mohaideen Umma and 
others’, where it has been observed as follows: 


“Even assuming for the sake of argument, 
and argument only, that the purchase of 
the eastern half of item 9, item 10 and item 7 | 
and the discharge in 1943 under Exhi- 
bit B-10 (a) were out of the income receiv- 
ed by Muthu Ibrahim from the properties 
admittedly left by Mohammed Mohideen 
Marakayar, it is not the law that the plain- 
tiff would be entitled to a share in those 
acquisitions. Muthu Ibrahim was only a 
co-owner with the plaintiff and it is settled 
Jaw that a co-sharer is not a trustee for the 
other co-sharer and, therefore, section 88 of 
the Trusts Act, 1882, will not apply so as 
to impress the property purchased by Muthu 
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Ibrahim from the income from the ances- 
tral properties with the character of pro- 
perty belonging to both Muthu Ibrahim and 
the other co-sharer (Yusuf Sulaika or her 
heirs. In Keennedy v. De. Trafford’, it 
was pointed out that no authority was cited 
in support of the proposition that a co- 
owner purchasing property was a trustee 
for the other co-owner.” 


MOHAMED ISMAIL J. KHADIRSA 


12. In the instant case certainly the position 
of the parties is that of co-owners. Therefore 
the appellants and the 6th defendant who took 
advantage, of their position as such and deriv- 
ed advantage in derogation of the rights of 
the plaintiffs, must disgorge that benefit in 
favour of the plaintiffs. What was founded 
as a prinviple of equity in English Law has 
gained statutory recognition under section 90 
of the Indian Trusts Act. Section 88 speaks 
of the fiduciary relationship as a trustee, execu- 
tor, partner, agent director of a company, legal 
adviser, etc. But we are not putting it on the 
ground of fiduciary relationship. It is a clear 
case of co-owner gaining advantage, taking 
advantage of his position. Hence even this 
ruling will not support the appellants. Accord- 
ingly we hold that section 90 of the Indian 
Trusts Act would be clearly applicable to the 
facts of the present case and that it is well 
open to the plaintiffs to make a claim. Asa 
matter of fact in paragraph 7 of the plaint it 
is stated as follows :— 


“Some of the items of the undermentioned 
properties have been acquired from out of 
the income of the properties left by the said 
Khadersa Rowther in the name of some of 
the co-owners. Taking undue advantage of 
the said acquisition the defendants 1 and 2 
and the 6th defendant in collusion among 
themselves have ventured to negative the 
legitimate claims of the plaintiffs and other 
cosharers and have disposed of some of the 
items of the properties to defraud the legiti- 
mate rights of the plaintiffs and sther co- 
owners. ” 


To this there is no effective - defence. Thus, 
the point is answered accordingly. 


Point (3)—Turning to ouster, the law is 
well-settled as stated by a Division Bench of 


1. (1897) A.C, 180, 
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this Court in the case reported in Jbramasa 
Rowther and others v. S, K. Meerasa Rowther 
and others'. As a matter of fact this Bench 
referred to an earlier ruling ro which one of 
them was a party, reported in Abdul Kadir v. 
Umma, which is as follows :— 


“In a recent Bench decision of this Court 
one of us sitting with Venkataraman, J., in 
Abdul Kadir v. Umma?, the doctrine of 
ouster as between co-owners had been 
elaborately reviewed with special reference 
to the time factor of sole and exclusive 
possession of one co-owner in the back- 
ground of the other co-owner’s continuous 
and complete inaction and non-participation 
in the income for a considerable length of 
time. Vide; the discussion of Venkata- 
raman, J., at pages 700 to 710 and discus- 
sion of the other learned Judge (Rama- 
murti, J.) at pages 725 to 743. As this 
Bench decision has elaborately viewed the 
entire case law, both in England and in 
India, it may not be necessary to refer in 
detail and at length to the wealth of case 
law. In the Bench decision in Abdul Kadir 
v. Umma, referred to above the same argu- 
ment was advanced that exclusive possession 
for any length of time would not constitute 
ouster, that time factor is not of such signifi- 
cance and, in that connection, reliance was 
placed upon the (observations in Moham- 
med Kaliba v. Mohammed Abdullah’, ex- 
tracted above) of Veeraswami, J. (as he 
then was), and the latter Bench had pointed 
out that the decision in Md. Kaliba’s case?, 
turned on the peculiar facts of the case, 
that, in that case, the question arose within 
a short period of 14 years and that the 
attention of the Bench was also not drawn 
to the uniform trend of judicial opinion, 
both in England and India, where the theory 
of lost grant was applied and ouster was 
presumed from long lapse of years, other 
circumstances concurring.” 


Ultimately the position was summed up as set 
out above. Another earlier decision reported 
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in Maung Hia Pe and another v, Manika, it 
has been observed as follows :-— 


“In order to establish adverse possession by 
one tenant-in-common against his co-tenants 
there must be exclusion or ouster and the 
possession subsequent to that exclusion or 
ouster must be for the statutory period. 
What is sufficient evidence of exclusion must 
depend upon the circumstances of each case. 
Mere non-participation in rents and profits 
would not necessarily of itself amount to an 
adverse possession, but such non-participa- 
tion or non-possession may in the circum- 
stances of a particular case amount to an 
adverse possession. ‘Regard must be had 
to all the circumstances, and a most im- 
portant element is the length of time.” 


One of us sitting singly also dealt with the same 
question in the case reported in Karunai 
Ammal v. Karuppa Gounder and another?, 
and held as follows :— 


“In the cause of a.co-owner mere posses- 
sion, however long it might be, could not 
constitute adverse possession. Equally mere 
non-participation in the income would not 
lead to automatic conclusion of ouster. 
Possession must be over the statutory period 
and there must be a clear ouster to the 
knowledge of the co-owner or co-heir 
against whom adverse possession is plead- 
ed.” 


In the light of the above legal background 
we will now proceed to analyse the facts. The 
oral partition has absolutely no locus legs to 
stand standi in view of the finding of the 
learned Subordinate Judge on this aspect 
There is no evidence whether Exhibit B-1 
cannot advance the case of the appellants be- 
came admittedly the plaintiffs were not par- 
‘ties. In fact the very case of the appellants 
is that Kathija Bibi was given costly presents 
during her marriage. No doubt in 1954 it- 
self there was an othi under Exhibit B-102 in 
favour of the 10th defendant. But as rightly 
pointed out by the learned Subordinate Judge 
not one of them could ever be held: to be bind- 
ing because there is nothing to suggest or 
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even to indicate indirectly that the plaintiffs 
had knowledge of these transactions, What 
has been laid down in all the above cases is 
the assertion of hostile title must be to “the 
knowledge of the plaintiff. That is exactly 
the distinction between: the cause of adverse 
possession between co-owners and adverse 
possession between strangers. Mere posses- 
6th defendant 
however long cannot constitute ouster. Equal- 
ly the non-participation in the income also 
cannot imply ouster. As laid down in 
P. Lakshmi Reddy v. L. Lakshmi Reddy’, 
that must be to the knowledge of the opposite 
party. We are totally unable to find any 
knowledge whatever that can be attributed to 
the plaintiffs. As rightly held by the learned 
Subordinate Judge the plaintiffs ‘and the 
defendants 3 to 5 were never aware of these 
dealings. We are in entire agreement with the 
following finding of the learned Subordinate 
Judge: 


“The parrot-like version of defendants 1 
and 6 as well as some of the alienees that 
the plaintiffs and defendants 3 to 5 are 
aware of the alienations cannot be readily 
accepted. The plaintiffs and the third de- 
fendant are permanent residents of Thot- 
tanampatti while defendants 4 and 5 are 
permanent residents of Mandunagampatti. 
and Nallur, Virudhachalam Taluk, South 
Arcot. In the nature of things, they could 
not have been aware of the alienations. 
Kathija Bibi and later her heirs are co- 
sharers along with defendants 1, 2 and 6 
and are jointly entitled to the properties. 
Each of them has a right to the properties. 
Mere possessions does not necessarily imply 
denial of title of co-owners. Tf Kathija 
Bibi and later her heirs found no occasion 
to effectively enjoy the properties, -they 
need not mind the possession of defen- 
dants 1, 2 and 6. In the eye of law, they 
are deemed to be in constructive possession 
of the joint properties. The materials 
available on record do not in the least show 
that the title of Kathija Bibi andjor her 
heirs had ever been repudiated to their 
knowledge. It is only from the date of such 
repudiation to the knowledge of the other 


1. 1957 S.C.J. 248: 1957 'S.C.R. 195: 
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co-sharers, the character changes and it be- 
comes adverse against those who have 
knowledge of the ouster and time begins to 
run against them. This essential ingredient 
is significantly absent in the instant case, 
It cannot therefore be said by any stretch of 
imagination that respondents 1, 2 and 6 have 
in any event prescribed title to the proper- 
ties by adverse possession by means of asser- 
tion of adverse title accompanied by ouster 
and exclusion of the plaintiffs and defen- 
dants 3 to 5 to their knowledge. The plea 
of ouster relied on by defendants 1, 2 and 
6 is thus not available to them and it is even 
untenable.” 


Accordingly we hold on point No. 3 that the 


plea of ouster by the appellant has not been 
made out. 


Point (4).—Excepting to note the argument 
of the appellants that the properties not be- 
longing to the family in common have been 
included, we do not see any ground for inter- 
ference in this regard. This is a matter which 
has to be established in the final decree pro- 
ceedings. That will depend upon the nature 
of the evidence. Needless for us to state that 
if the properties do not belong to the family 
it is the third-parties who are really the owners 
that have to agitate it. In the present state of 
evidence, we are unable to reach a finding in 
this regard. Of course if really the property 
belonging to the third parties has been in- 
cluded any adjudication in their absence can 
by no means bind them. On this point it is 
ordered accordingly. 


In the result, we have no hesitation in 
upholding the preliminary decree as passed by 
the learned Subordinate Judge, Dindigul. 
Accordingly the appeal will stand dismissed. 
However, there will be no order as to costs. 


R.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

(Special Original Jurisdiction.) 


Present:—G. Ramanujam and G. Mahese 
waran, Jj. 


K. V. S. P. Sabramanian ‘Chettiar 


Petitioner * 
A 
The Revenne Divisional Officer, 
Ayantangi, Pudukottai District and 
others Respondents. 


Tamil Nadu Debt Relief Act (XILI of 19:0), 


section 6 (2) (c) (i)— Suit on mortgage 
—Defendant-debtor filing application before 
Special Tahsitdar (Debt Relief), claiming 


benefit under the Act— Enquiry by Tabsildar 
— Debtor granted redemption  certificate— 
Appeal by creditor to Revenue Divisional 
Officer, dismissed— Writ petition questioning 
jurisdiction of the Authorities to issue certi- 
Sicate— Writ petition allowed—Order of the 
Authorities quashed. 


Held: Under section 4 (1) (4) of the 
Tamil Nadu Debt Relief Act no civél 
Courtshallentertain any suit or Other 
proceedings against the debtor for the 
recovery ofany amount Of a mortgage 
debt and according to secticn 4 (1) (c) 
all suits and other proceedings at the 
cOmmencement Of the Act against any 
debt°r for the recovery Of any such debt 
shall abate. However the prohibiticn on 
the civil Court to entertain a suit and 
the abatement of 21] existing suits and 
Other proceedings will 4rise Only if the 
debtor isfound entitled to the benefits of 
the Act. TherefOre the civil Court 
wherein suits Or Other proceedings are 
pending against the debior has to come 
to a conclusion as to whetber the debtor 
is entitled to the benefits of the Act or 
not. Sections 5 and 6 of the Act do not 
use a non obstante clause giving the 
Tahsildar a power to override the deci~ 
sion of the civil Court as regards the 
question whether a party before the civil 
Court isa person entitled to the benefits 
ofthe Act, and the Tahsildar acting 
under section 5 Or 6 of the Act cann°t 
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be expected to render decisicn on the 
questiðn whether the debtor is entitled 
to the benefitsOf the Actand call upon 
the civil Courtt© abide by that decision. 
In a suit or a proceeding initiated by a 
creditOr in a civil Court, the Court has 
to decide the question as to whether 
the defendantin th@t suit or proceeding 
is a debtor as defined in the Act, as a 
jurisdictional issue has to be decided 
only by the Court itself before pron ouNc- 
ing its decision On the question of main- 
tainability of the suit or progeedings ot 
on the question Of abatement. [Para. 3.] 


Held, further that in the present case as 
the creditor had already filed two suits 
for recovery Of the mortgage amount and 
those suits were pending, the third res. 
potdert herein, the defendant in those 
suits, has to seekadjudication before the 
civil Court or the question as to whe- 
thet he is entitled tothe benefits cf the 
Act and if the Court comes to the 
conclusion that he is entitled to the bene- 
fits of the Act, then the Court has to 
dispose Of the suits in accordance. with 
section 4 of the Act. [Para. 3.) 


Petition under Article 226 of the Consti. 
tution of India, praying that in the 
circumstances stated theiein, and in the 
affidavit filed therewith the High Court 
will be pleased ‘to issue a writ of certio- 
rari calling for the records relating to 
5. & 3082/81 = 1 dated 14th June, 
1981, on the file of the Revenue Divi- 
sional Officer, Arantangj} and quash the 
same. 


K. Raman, for Petitioner. 


5S: Jaga dee san, for Government Plea der, for 
Respondents Nos. 1 and 2 


The Judgment of the Court was deliver= 
ed by 


-Ramanujam, j.—The petitioner herein 
had advanceda sum of Rs. 5,000 to the 
third respondent berein on mortgage of 
his property on 14th December, 1964. 
In enforcement of that mortgage the 
petitioner herein filed a suit O.S. No. 86 
of 1979 on the file of the Court of the 
District Munsif, Arantangi, for half the 
amount, as per the Tamil Nadu Act XLof 
1978, and another suit O.S. No. 128 of 
1981 for the balance of the amount on 
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the fileof the same District Maunsif’s 
Court, against the third respondent, and 
those two suitsare said to be pending. 


2. In the meanwhile, the debtor, the 
third respondent, filed an application 
before the Special Tahsildar (Debt Relief), 
Arantangi, under section 6 of the Tamil 
Nadu DebtRelief Act, 1980, hereinafter 
referred to as the Act, claiming benefits 
under the Act and granting a certificate 
of redemption of the mortgage in ques- 
tion. The second respondent, the Special 
Tahsildar, beld that the debtor owned 
properties worth only about Rs. 23,500, 
and that his annual household in- 
come was only Rs. 1,800. In that view, 
he granted a redemption certificate under 
section of 6 (2) (a) (i) of the Act. ‘The 
matter was taken in appeal by the peti- 
tioner to the first respondent, the Revenue 
Divisional Officer, Arantangi the appel- 
late authority. In his order dated 14th 
June, 1981, the first respondent affirmed 
the order of the second respondent and 
dismissed the appeal, In this writ 
petition, the order of the appellate 
authority confirming the order of the 
original authority has been challenged 
on the grcundthat the orders of both the 
authorities have been passed without 
jurisdiction and thatin any event the 
couclusion arrivedat by both the autho- 
rities below that the third respondent 
is entitled to the benefitsof the Act 
cannot be sustained. 


3. Itis pointed out by the learned coun- 
sel for the petitioner thatin cases where a 
creditor has filed a suit for the enforce- 
ment of a mortgage executed bya debtor, 
the debtor has to approach the civil 
Covrt for adjudication of his claim for 
entitlementunder the provisions of the 
Actand that he cannot approach the 
authorities constituted under the Act for 
such a decision. According to the learn = 
ed counsel for the petitioner, sections 
5 and 6 ofthe Act can apply only to 
cases where a creditor has not approach- 
ed the civil Gourt by filing a suit to 
enforce his claim as against the debtor, 
as otherwise the authorities constituted 
under the Act will be usurping the fun c= 
tions of the civil Court, which is not 
contemplated by the provisions of the 
Act. Section 4 does not specifically say 


"n 


|provision taking away 
jof the civil Court to decide the question 


il] 


that even inrespect of matters pending 
before a civil Court, the Tahsildar can 
entertain an application under section 
6 of the Act. It isno doubt true that 
section 4 (1) (6) of the Act says that 
no civil Court.shall entertain any suit or 
other proceeding against the debtor for 
the recovery of any a mount of such debt 
and section 4 (1) (c) says that all suits 
and otherproceedings pending at the 
commencement of the Act against any 
debtor for the recovery of any such debt 
shall abate. However, the prohibition on 
the civil Court to entertain a suit and the 
abatement of all existing suits and other 
proceedings will arise only if the debter 
is found entitled to the benefits of the 
Act. Therefore the civil Court wherein 
‘suits or other proceedings are pending 
against the debtor has to come to a 
conclusion as to whether the debtor is 
entitled to the benefits of the Act or 
not. Sections 5 and 6 of the - Act do 
mot use a mnan=obstante clause giving 
the Tahsildar a power to over-ride the 
‘decision of the civil Court as regards 
the question whether a party before the 
civil Court is a person entitled to the 
benefits of the Act, and the Tahsildar 
acting under section 5 or section 6 of 
the Act cannot be expected to render a 
‘decision on the question as to whether 
the debtor is entitled to the benefits of 
the Act and call upon the civil Court 
to abide by that decision. As pointed 
out by Ratnam, J., in Perumal v. Chinna 
Kuppanna Gounder,- the Tahsildar acting 
under section 5o0r 6 cannot assume the 
functions of a civil Gourt, which has to 
necessarily determine as a jurisdictional 
issue as to whether the party before it 
is a debtor entitled to the benefits of 
the Act, for deciding the question ‘of 
maintainability of the suitor for decid- 
ing the question of abatement referred 
o above. Admittedly there is no express 
the jurisdiction 







jas to whether a particular person is 
Ventitled to the benefits of the Act or 
inot. Ina suit or proceeding initiated 
by a creditor in a civil Court, the 
iCourt has to decide the question as to 


ML j—48 
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whether the defendant in that suit or 
proceeding isa ‘‘debtor’? as defined in 
the Act, asa jurisdictional issue and 
such jurisdictional issue has to be decid- 
ed only by the Court itself before pro- 
nouncing its decision on the question of 
maintainability of the suit or proceed» 
ing or on the question of abatement. In 
this view of the matter, we have to hold 
in the present case that as the creditor 
has already filed two suits for recovery of 
the mortgage amount and those suits are 
pending, the third respondent herein, 
who is the defendant in those suits, 
has to seek an adjudication before the 
civil Gourt on the question as to 
whether heis entitled to the benefits of 
the Act andif the Gourt comes to the con - 
clusion tat he is entitled to the benefits of 
the Act, then the Court has to dispose of 
the suitsin accordance with section 4 ofthe 
Act, 


4, The writ petition is therefore allowed 
and the orders ofrespondents land 2 are 
quashed. The third respondent is however 
given liberty to approach the civil Court for 
adjudication on the question as to whether 
he is entitled to the benefits of the Act or 
not. There will be no order as to costs.» 


R.S. Writ petition 
allowed. 





— m 
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IN THE HIGH .COURT OF JUDIGA- 
TURE AT MADRAS. 


Present :—V. Ramaswami and T. N. Singara- 
velu, JT .- ; 


T. Chengalvarayan Appellant* 


D. 


The Muthialpet High School; Madras, re- 
presented by its Correspondent and Hono- 
rary Secretary J. R. Alwar Naidu and 
others ; Respondents. 


(A) Limitation Act (XXXVI of 1963), sec- 


tion 5—Service agreement between school . 


management and teacher — No provision for 
_ applicability of section 5 of the Limitation Act 
‘to appeals against orders of school manage- 
ment—Appeal to the Appellate Authority, filed 
by teacher beyond period prescribed in clause 
10 of the agreement—Appeal held not compe- 
tent. 3 


(B) Master and servant—S chool Teacher 
- governed by service agreement—Issue_ of show 
cause notice to teacher by management to 
«Memo. of chargés—Teacher submitted expla- 
nation — Teacher declining to be present for 


oral enquiry—Services of teacher terminated by | 


Commitieé-—Order communciated to teacher— 
Appeal by teacher to the Chief Educational 
Officer beyond period of limitation — Appeal 
dismissed—Joint Director of School Education 

directing Chief Educational Officer to consider 
` appeal on merits—Order directing manage- 
ment to reinstate teacher—Appeal by manage- 
ment to Director of School Education dismis- 
sed—Writs for mandamus and certiorari filed 
by management in the High Court contending 
inter alia that the appeal preferred by the tea- 
cher was not maintainable as time-barred — 
Government order set aside as not being a 
speaking order — Government again passing 
order dismissing appeal of the management— 
Management filing writ petition to quash the 
order raising also the question of limitation— 
Appeal by teacher dismissed . 


A memo. of charges was served on the appel- 
lant, a teacher; on 24th July, 1969, by the 
school management and he was asked to 





*W.A. No. 59 of 1981. 
Lith February, 1982. 
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show cause why appropriate disciplinary action 
should not be taken against him and his 
explanatior was sought. The appellant sub- 
mitted his explanation on 23rd ‘August, 1969. 
Not being satisfied with it, the ‘Committee. 
asked him to be present for an oral inquiry. 
The appellant declined and ultimately ‘his ser- 
vices were dispensed with enclosing a cheque 
for three months’ salary in lieu of notice on 
29th September, 1969. On 10th November, 


‘1969, the appellant appealed from the order 


to the Chief Educational Officer who dismis- 
sed it as time-barred under clause 10 of the 
service agreement between the parties on 18th 


‘January, 1970. The joint, Director of School - 


Education. however directed on 30th April, 
1970, the Chief Educational Officer to take 
the case on file and consider it on merits: 
This was done and the school management 
was asked to reinstate the teacher. ‘An appeal 
to the Director of School Education prefer- 
red on 17th. August, 1970, stressing again 
inter alia that the appellant’s appeal to the 
Chief Educational Officer was time-barred and 
not competent was dismissed by him. A fur- 
ther appeal by the management to the-Govern- 
ment also-failed. The management filed a writ 
petition and the High Court set aside the Gov- 
ernment order as being a non-speaking order 
directing the Government to consider the 
management’s appeal on the merits. The 
Government again dismissed the appeal and 
again a writ was filed to quash the order 
emphasising inter alia the question of limitation. ` 
Without however going into that question, the 
Court set. aside the Government order on the 
ground that the present appellant-teacher had 
a number of opportunities afforded to defend - 
himself and that no principle of natural justice 
had been violated. On appeal by the teacher, 


Held: The proviso to clause 10 of the ser- 
vice agreement which is binding on, the parties 
reads :—“Provided that an appeal under the 
provisions of clause 10 shall be preferred: with- 
in* one month from the date of receipt of the 
orders to the appellate authority and 
any appeal preferred after the expiry of the 
above period will be liable for summary rejec- 
tion”. ” = 


There is no provision in the agreement for 
excusing the delay in filmg an appeal; sec- 
tion 5 of the Limitation Act is not applicable 
to the appeal as the proceedings are not in 


A 


14) 


Court; nor can it be said that the appeal pre- 
ferred was under any special or local enact- 
ment. Therefore the delay in filing the appeal 
could not have been excused either by the 
appellate authority or by any authority in an 
appeal preferred against the rejection of the 
appeal on the ground that it is barred by 
limitation. Therefore even the Joint Director 
could not have directed the Chief Educational 
Officer to take the case on file and dispose of 
the same on merits, [Para. 2.] 


Appeal under clause 15 of the Letters Patent 
against the Order of Mr. Justice Mohan, 
dated 18th June, 1980, and made in the exer- 
cise of tha Special Original Jurisdiction of the 
High Court in Writ Petition No, 1358 of 
1978 presented under Article 226 of the Cons- 
titution of India to* issue a writ of 
certiorari calling for the records of the 4th 
respondent herein in R.C. No. 407560|DJ69, 
dated 30th July, 1979, as confirmed by the 
order of the 3rd respondent in RC, 
No. 185064|G7|70, dated 11th August, 1971 
and the order of the 2nd respondent Memo. 
No. 6539903/71-3, Education, dated 27th 
August, 1977, and letter No. 112447|D1|77-6 
Education, dated 25th February, 1978, and 
quash the said orders. 


U.N. R. Rao, for Appellant. 
S. Chellaswamy, for Respondent No. 1. 


A Sivaji, for Government Pleader, for Res- 
pondents Nos. 2 to 4. 


The Judgment of the Court was. delivered by 


Ramaswami, J —This is an appeal by a teacher 
whose services have been terminated by the 


first respondent|school management. On 24th, 


July, 1969, a memo. of charges was issued to 
the appellant to show cause why appropriate 
disciplinary action should not be taken against 
him. The memo. set out the charges and 
called for an explanation. ` The appellant sub- 
mitted his explanation on the 23rd Angust, 
1969. On 8th September, 1969, the Chairman 
of the Board of Directors of the School 
management informed the appellant that the 
Committee was not satished with his explana- 
tion on the charges and he was further called 
upon to be present for an oral enquiry if he 
so desired with such oral or documentary evi- 
dence. To this the appellant replied stating 
that since his explanation 'is held not satisfac- 
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tory in the memo, dated 8th September, 1969, 
he was certain that he may not be meted out 
justice in the proposed enquiry by the 
‘Committee and that therefore, he was not 
willing to subject himself to a further enquiry. 
He then made a request to the Committee to 
communicate its decision early so as to enable 
him to take further necessary action for the 
redressal of his grievances “from the accept- 
ed judicial body’. On 17th September, 
1969, the Committee again sent a notice in- 
forming him that the Committee still desires to 
give an opportunity to him to appear in per- 
son and substantiate his statement given in 
reply to the charge memo. But the appellant 
reiterated his contention that he will not ap- 
pear before the Committee. The Board then 
perused the disciplinary Committee records 
and the findings, and agreeing with the find- 
ings the Board terminated the services of 
the appellant from the date of the service of 
the order of termination. They also stated 
that on a generous view the Board also grants 
the teacher three months’ salary in lieu of 
three months’ notice of termination. This 
order of the Board was communicated by 
letter dated 29th September, 1969, by the cor- 
respondent to the appellant herein enclosing a 
cheque for Rs. 751.50 representing three 
months’ salary. This letter was served on 
the appellant on the 29th September, 1969, 
itself, as seen from the local tapal register 
showing the acknowledgment of the receipt of 
that letter. Formally the appellant had also 
acknowledged it though very late on 4th 
November, 1969. On the 10th November, 
1969, the appellant preferred an appeal before 
the Chief Educational Officer, the 4th respor- 
dent herein. That apeal was dismissed by the 
4th respondent on 8th January, 1970, on the 
ground that the appeal was barred by limita- 
tion under clause 10 of the agreement, dated 
25th February, 1964, executed by the appel- 
lant and the school management. An appeal 
against the order of termination will have to 
be filed within one month fr`m the date of 
receipt of the order and any appeal preferred 
afiter the expiry of the said period will be 
liable for summary rejection. However, it 
appears the Joint Director of School Educa- 
tion by his letter D.O. No. 32506{G7170. 
dated 30th April, 1970. directed the Chief 
Educational Officer to take the case on file 
for consideration on merits 6n the ground that 
the delay in the submission of tlie appéal is 
! 
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only negligible. Though the Chief Educa- 
tional Officer could have stated that he could 
not be directed to take the appeal on file as 
his order, dated 8th January, 1970, is in the 
nature of a quasi-judicial order, an authority 
subordinate to Joint Director seems to have 
simply submitted to the direction, took the 
appeal on file, considered the, same on merits 
and held that the teacher had not been given 
an opportunity to show cause against the 
punishment and that therefore the order is 
liable to be set aside. He accordingly set 
aside the order and directed the management 
to reinstate him with immediate effect. The 
management preferred an appeal to the Direc- 
tor of School Education on 17th August, 1970, 
in which among the various grounds they had 
also stated the appeal was not maintainable. 
But all the same the Director rejected the 
appeal and confirmed the order. The manage- 
ment preferred a further appeal against this 
order to the Government but the Government 
dismissed the same without giving any reason. 
Thereafter the management preferred W.P.. 
No. 1587 of 1972 and W.P. No. 3217 of 
1973 praying for a writ of mandamus and a 
writ of certiorari, respectively. As seen 
from the order of Ramanujam, J., in dispos- 
ing of these two writ petitions, the manage- 
ment has raised a number of grounds of which 
one was that the appeal filed by the teacher 
against the order of the management, dated 
28th October, 1969, was barred by time as per 
clause 10 of the agreement and that therefore 
the 4th respondent had no jurisdiction to enter- 
tain the appeal or direct the management to 
reinstate the appellant. However, the learned 
Judge did not deal with this question since he 
agreed with the other contention that the Gov- 
ernment order is liable to be set aside on the 
ground that it was not a speaking order. In 
that view he set aside that order and directed 
the Government to consider the appeal afresh 
on merits. The Government again passed an 
order dismissing the petition filed by the 
management. ‘Thereafter, the management 
preferred W.P. No. 1358 of 1978, praying 
for the issue of a writ of certiorari to quash 
the orders-of the ‘Chief Educational Officer, 
Director of School Education and the Govern- 
ment. In the writ petition also the manage- 
ment had raised the question of limitation and 
contended that the appeal filed before the 4th 
respondent|the Chief Educational Officer was 
‘beyond the time prescribed and that therefore, 
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the 4th respondent had no jurisdiction to enter- 
tain the appeal. As already stated even in 
the writ petition the management had also 
raised many other contentions including that 
the teacher had been informed of an oppor- 
tunity of defending himself and there was no 
violation of any of the principles of natura] 
justice. The writ petition was heard by 
Mohan, J., who also did not go into the ques- 
tion of limitation but straightaway accepted the 
contention of the management that the teacher 
had ample opportunity of defending himself 
and no statutory or other provision has been 
vitiated and that the principle of natural jus- 
tice had also been complied with. In that 
view he did not go into the other questions and 
allowed the writ petition and set aside the 
orders of the authorities concerned. It is 
against this order, the teacher has filed this 


appeal. 


2. Mr. Chellaswami, learned counsel for the 
management raised a aumber f contenticns 
including the contention that the appeal before 
the 4th respondent|the ‘Chief Educational Offi- 
cer was not maintainable as it was filed beyond 
the period -of one month. We are not deal- 
ing with all the contentions raised by the res- 
pondents in this appeal since we are in agree- 
ment with the learned counsel that the appeal 
could be disposed of on the ground that the 
appeal before the 4th respondent was be- 
yond time and therefore was not maintain- 
able. Proviso to clause 10 of the agreement 
kna is binding on the parties reads as fol- 
ows: 


“Provided that an appeal under the provi- 
sions of clause 10 shall be preferred within 
one month from the date of receipt of the 
orders to the appellate authority and any 
appeal preferred after the expiry of the above 
period will be liable for summary rejection.” 


There is no provision in the agreement for 
excusing the delay for filing an appeal, for 
section 5 of the Limitation Act is inapplicable 
to the appeal as the proceedings are not in 
Court nor can we say that the appeal preferred 
was under any special or local enactment. 
Therefore, the delay in filing the appeal could 
not have been excused either by the appellate 
authority or by any authority in an appeal pre- 
ferred against the rejection of the appeal on 
the ground that it is barred by limitation. 


11) 


Therefore, even the Joint Director could not 
have directed the 4th respondent to take the 
case on file and dispose of the same on merits. 
The learned counsel for the appellant stre- 
nuously contended that this point of limitation 
was raised even in W.P. No. 1587 of 1972. 
But when the order of the Government was set 
aside and the matter was remanded for fresh 
disposal, Ramanujam, J., did not made any 
_ Special reservation relating to, limitation and 
the order simply directed the Government to 
deal with the appeal on merits and that there- 
fore as per the order of this Court the Govern- 
ment had jurisdiction to decide the matter on 
merits and the question of limitation could not 
. be agitated thereafter. We are unable to agree 
with this contention of the learned counsel. 
Ramanujam, J., allowed the writ petition on 
the only ground that the order of the Govern- 
ment was not a speaking order. He did not 
go into the merits of the case at all though he 
had noticed the argument and the- counter- 
argument of the petitioner and respondents in 
the writ petition. Therefore, when the learned 
Judge directed the Government to dispose of 
the appeal before the Government on merits 
it should also be taken that even the grounds 
raised by the management also should be con- 
sidered by the Government and that had not 
been done by the Government. The matter 
also could be looked at from a different angle. 
The order in W.P. No. 1587 of 1972 is in 
the nature of a remand order and even if there 
was any finding that finding cannot be held 
to have reached finality and in the appeal pre- 
ferred against an order made in the remanded 
proceeding. it was certainly open to the aggriev- 
ed party to question any finding in the remand 
order provided the ‘Court which heard the ap- 
peal or the matter is of a higher jurisdiction 
or if it was made by a single Judge, if it was 
dealt with by a Bench. Since we are sitting 
in a Bench we could not consider any observa- 
tion or finding made by the learned Judge while 
remanding is binding on us. In fact as al- 
ready pointed out the learned Judge had not 
made any observation or given any fiading. 
We are only bringing this as a point of law 
so as to answer that even if it was supposed 
to be an implied finding that implied finding 
is not binding on us when we are sitting in a 
Bench. Mohan, J., also did not think it 
necessary ta go into the question whether the 


appeal preferred before the Chief Educational 
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Officer was beyond time and not maintainable 
as he found that even on merits the appellant 
had no case. In the circumstances we cannot 
preclude the first respondent from raising this 
question even at this stage since he had never 
come up with a right nor his contentions stand 
concluded by any final order in any proceed- 
ings. Therefore, we are unable to agree with 
the learned counsel for the appellant that it 
is not open to the first respondent to raise this 
question at this stage. Since we agree that 


the appeal before the Chief Educational Offi- 


cer was not maintainable we do not think it 
necessary to consider all the other contentions 
raised by the learned counsel for the respon- 
dents. The appeal is accordingly dismissed, 
but there will be no order as to costs. 


R.S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
Present :—S. Padmanabhan, J. 


Ponnuswamy and another 
Petitioners* 
v. 


District Revenue Officer, North .Arcot at 
Vellore and others Respondents. 


(A) Tamil Nadu Agricutural Lands (Record 
of Tenancy Rights) Act (X of 1969) as 
amended by Act (XXXIV of 1972), section 
16-A—Suit by a cultivating tenant in a civil 
Court—Relief of declaration and injunction 
prayed for—Suit not maintainable. 


(B) Constitution of India (1950), Article 
226. 


‘Claiming to have been inducted into possession 
of the suit property by A to whom it originally 
belonged, the plaintiff M brought O.S. No. 
1047 of 1973 for a declaration that he was the 
cultivating tenant of the property and for an 
injunction to restrain the defendants P and G, 
who had purchased the property on 17th 
November, 1972, from interfering with his en- 








*W.P. No. 3414 of 1979 and S.A. No. 
157 of 1981. | 
2nd April, 1982. 
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joyment of the property. The trial Court 
decreed the suit and the lower appellate Court 
confirmed it. The defendants preferred a 
second appeal to the High Court. In inde- 
pendent proceedings, the defendants filed an 
application to the Tahsildar that by virtue of 
their purchase on. 17th November, 1972, and 
surrender of possession thereafter by M (the 
plaintiff in O.S. No. 1047 of 1973), who had 
earlier got himself registered as cultivating 
tenant under the Tamil Nadu Record of 


Tenancy Rights Act, M’s name should be re-, 


moved from the Record of Registry. The 
‘Tahsildar accepted their case; likewise the Sub- 
Collector on an appeal by M against the order. 
‘On revision against the order, the District 
Revenue Officer held that M had not surren- 
dered possession to the defendants and their 
application to remove Ms name from the 
Registry Record could not be granted. The 
petitioners (defendants in O.S. No. 1047 of 
1973) filed a writ petition to quash the order. 


Held: In the absence of any clinching decu- 
mentary evidence rendering the finding of fact 
given by the District Revenue Officer perverse 
the jurisdiction under Article 226 could not 
be invoked to interfere with his order. 


[Para. 8.] 


Held also: In the civil suit the finding is that 
the plaintiff (M) continued to be in posses- 
sion of the property and the plea of sur- 
render by him to the defendants is not true. 
However, inasmuch as in the present suit the 
plaintiff has prayed for a declaration that he 
is a cultivating tenant and for an injunction 
restraining the defendants from disturbing his 
possession the suit is not maintainable in view 
of the ratio of the ‘Full Bench decision in 
Peria Thambi Gounder v. The District Reve- 
nue Officer, (1980) 2 M.L.J. 89). The pri- 
mary relief being one of declaration of his 
status as a cultivating tenant, the other relief 
being consequential the civil Court has no 
jurisdiction to decide the controversy with 
reference to which the primary relief is prayed 
for. [Para. 9.] 


‘Case referred to:— 


Periathambi Gounder v. District Revenue 
Officer, (1980) 2 M.L.J. 89: 93 L.W. 169: 
T.L.R. (1980) 2 Mad. 255: A.I.R. 1980 
Mad. 180. - 
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W.P. No. 3414 of 1979: 


Petition under Article 226 of the Constitution - 


of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records com- 
prised in the proceedings ‘of the first respon- 
dent, dated 6th June, 1979 in R.G. No. B4. 
142713 of 1979 and quash the said proceed- 
ings of the first respondent, dated 6th June, 
1979. 


S.A. No. 157 of 1981: 


Appeal against the decree of the Court of the 
Subordinate Judge of Tirupattur, dated 27th 


August, 1980 and passed in A.S. No. 93 of. 


1975, preferred against the decree of the Court 
of the District Munsif of Tirupattur in O.S. 
No. 1042 of 1973. 


R. Muthukumaraswamy, for Petitioners. 
K. Doraiswamy, for 4th Respondent. 


Kanakaraj, Additional Government Pleader, 
for Respondents 1-3. 


The Court delivered the following 


Jupcment.—The second appeal and the writ 
petition are disposed of by this common judg- 
ment. The second appeal arises from O.S. 
No. 1042 of 1973 on the file of the District 
Munsif, Tirupattur. The plaintiff in O.S. 
No. 1042 of 1973, filed the suit for a declara- 


tion that he was the cultivating tenant in res- + 


pect of the suit property and for an injunction 
restraining the defendants, Ponnuswamy and 
Gnanamoorthy from interfering with his pos- 
session as a cultivating tenant. The case of 
Masilamani was that the property originally 
belonged to one Abdul Azeez and that the 
latter inducted him into possession of the suit 
property. Thereafter, on 17th November,, 
1972, Ponnuswamy and Gnanamoorthi pur- 
chased the property from Abdul Azeez and 
began to interfere with his rights. 


2. The trial Court decreed the suit. Ponnu- 
swamy and Gnanamoorthy, filed A.S. No. 
93 of 1975 before the Subordinate Judge, 
Tirupattur. The appeal was dismissed. 
Thereupon, they filed S.A. No. 157 of 1981 
on the file of this Court. 


4. The writ petition has been filed by the 
petitioners who are the appellants in the 
Second Appeal for the issue of a writ of cer- 


-dent from the Records of Tenancy 
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tiorari to quash the order passed by the first 
respondent on 6th June, 1979, holding that the 
petitioners have not taken possession of the 
land from the 4th respondent subsequent to 
their purchase. It may be stated that the 
4th respondent had originally got himself 
registered as a cultivating tenant under the pro- 
visions of the Taniil Nadu Record of Tenancy 
Rights Act. Thereafter, the petitioners filed 
an application before the Tahsildar, Vaniyam- 
badi, to delete the name of the 4th respon- 
Rights 
registry. The petitioners raised the identical 
contention which they raised in O.S. No. 1042 
of 1973 on the ground ihat after their pur- 
chase, the 4th respondent had surrendered pos- 
session of the property to the petitioners and 
accordingly they had taken possession of the 
same and have been cultivating the land since 
the date of surrender. The 4th respondent 
denied the factum of surrender and asserted 
that he was continuing to be in possession as 
a cultivating tenant. 


5, The third respondent|Tahsildar accepted 
the case of the petitioners and ordered dele- 
tion of the name of the 4th respondent from 
the Record of Tenancy Rights registry. 
Against the said order, the 4th respondent pre- 
ferred an appeal before the Sub-Collector, 
Tiruppattur, the second respondent in the writ 


-petition. The Sub-Collector dismissed the ap- . 


peal. Thereupon, the 4th respondent filed a 
Trevision. petition before the first respondent. 
District Revenue Officer, North Arcot. The 
District Revenue Officer by his order, dated 6th 
June, 1979, set aside the orders passed by the 
second and third respondents and allowed the 
revision petition before the first respondent, 
The District Revenue Officer held that the peti- 
tioners who are respondents before him had not 
proved that the 4th respondent had surrendered: 
possession of the land and that they have per- 
sonally cultivated in fasli 1383 and they conti- 
nued to be in possession thereof. 


6. In the second appeal, it may be mentioned 
that both the trial Court as well as the lower 
appellate Court have concurrently found that 
the plea of oral surrender set up by the appel- 
lants, namely, the petitioners in the writ peti- 
tion, had not been proved. 

7. Mr. Muthukumaraswamy, the learned 


counsel for the appellants, namely, the peti- 
tioners in the writ petition, relies upon the 


Full Bench decision in Periathambi Gounder. 
v. District Revenue Officer’, and argues that 
inasmuch as the suit was filed by the 4th res- 
pondent after the introduction of section 16-A 
of the Tamil Nadu Agricultural Lands (‘Re- 
cord of Tenancy Rights) Act, 1969, as amend- 
ed by 1972, the suit itself is not maintainable. 
As regards the writ petition, the learned coun- 
sel further argues that the impugned order of 
the first respondent is liable to be set aside as 
it is vitiated by an error apparent on the face 
of the record. 


8. I shall first deal with the merits of the order 
impugned in the writ petition. It is admitted 
that the petitioners purchased the property from 
one Abdul Azeez and that at the time...... 
the 4th respondent had already been inducted 
into possession as a tenant by the said Abdul 
Azeez and was in possession of the property. 
The date of purchase by the petitioners was 
17th November, 1972. The definite case of the 
petitioners in the writ petition is that after their 
purchase of the property from Abdul Azeez, 
the 4th respondent surrendered physical pos- 
session of the property to them. The fact of 
surrender is not borne out by any documentary 
evidence in this case. The first respondent 
has relied upon, the certificates, dated 12th 
November, 1973, furnished by the village kar- 
nam and ‘village headman, Vadakkupattu vil- 
lage, to the 4th respondent. It is seen there- 
from that the 4th respondent was cultivating 
2.48 acres in survey No. 33|1 with sugarcane 
and paddy. The first respondent has also 
stated that the petitioners had not let in ‘any 
evidence to show that they were actually culti- 
vating the land in question in fasli 1383. 
After giving due weight to the admissions of 
the petitioners that the 4th respondent was a 
cultivating tenant till 17th November, 1972, 
the date on which the petitioners purchased 
the Jand from the lessees and the date on which 
the 4th respondent is said to have surrendered 
possession of the property to the petitioners, 
the first respondent has come to the conclu- 
sion that the plea of surrender was not true. 
This finding is essentially a finding on a ques- 
tion of fact. Even before me, the learned 
counsel for the petitioners was not able to 





1. (1980) 2 M.L.J. 89: I.L.R. (1980) 
2 Mad. 255: 93 L.W. 169: A.J.R. 1980 
Mad. 180. 
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place any documentary evidence to conclu- 
sively establish the plea that the 4th respon- 
dent had surrendered possession of the pro- 
perty to the petitioners subsequent to their 
purchase from Abdul Azeez. In the absence 
of any clinching documentary evidence which 
would have the effect of rendering perverse 
the finding of fact given by the first. respon- 
dent, it is not possible to invoke the jurisdic- 
tion conferred on this Court under Article 226 
of the Constitution of India and interfere with 
the order passed by the first respondent. I 
am of the view that the impugned order passed 
by the first respondent has not been shown to 
be vitiated in any manner warranting inter- 
ference by this Court in exercise of its powers 
under Article 226 of the Constitution. The 
writ petition therefore fails and has to be 
dismissed. 


9. In the civil suit also which has given rise 
to the second appeal, the finding is that the 
4th respondent continued to be in possession 
of the property and that the plea of surrender 
by him to the appellants, namely the writ peti- 
tioners, is not true. However, the suit itself 
is not maintainable in view of the ratio in the 
Full Bench decision. (Periathambi Gounder v. 
The District Revenue Officer*.) In the pre- 
sent suit, the plaintiff (Masilamani) has pray- 
ed for a declaration that he is a cultivating 
tenant and for injunction restraining the defen- 
dents|appellants (Ponnusami and Gnana- 
moorthy) who are petitioners in the writ peti- 
tion, from disturbing his possession. Such a 
suit is not maintainable. Ismail, J., as he 
then was, has enumerated instances where a 
civil suit will not be maintainable vide Peria- 
thambi Gounder v. District Revenue Officer’: 


“Similarly, if the cultivating tenant files a 
suit for declaration that he is the cultivat- 
ing tenant of the land in question and as a 
consequential relief prays for recovery of 
possession from the land-owner-defendant or 
for an injunction, the primary relief being 
one of declaration of his status as a cultivat- 
ing tenant, the other reliefs being conse- 
quential, the civil Court may not have juris- 
diction to decide the controversy with refe- 
ee to which the primary relief is prayed 
or.” 


1. (1980) 2 M.L.J. 89: I.L.R. (1980) 
2 Mad. 255: 93 L.W. 169: ALI.R. 1980 
Mad. 180. 
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I therefore hold that the. suit is not maintain- 
able and set aside the judgment and decree 
of the Courts below. In the result, the second 
appeal is allowed. The writ petition is dis- 
missed. In the cireumstances, the parties will 
bear their costs both in the second appeal as. 
well as in the writ petition. 


R.S. Appeal allowed ; 


petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:-—G. Ramanujam and T. N. Singara- 
velu, JJ. < 


Valliammal Achi Appellant* 

v. 

The Director of Enforcement, Madras 
Respondent. 


. Foreign Exchange Regulations Act (VII of 
1947), section 5 (1) (aa) — Departments 
failure to prove the charge as originally fram- 
ed — Alteration of charge by the, Appellate 
Board—Prejudice to person charged—Altera- 
tion of charge held to be without jurisdiction. 


In this case the original charge against the 
~appellant at the stage of the adjudication pro- - 
ceedings was that she had received a sum of 
Rs. 20,000 through “R” as per the instructions 
of her son ‘K’ residing at Malacca. Though 
this charge was taken to have been proved by 
the Deputy Director of Enforcement, the 
Appellate Board had taken the view that ‘K’ 
was not a person residing outside India and 
therefore any amount received by the appellant 
as per his instructions could not be the subject- 
matter of contravention under section 5 (1) 
(aa) of the Foreign Exchange Regulation 
Act. As per the said finding of the 
Appellate Board, the charge could not be 
said to have been proved. The charge of 
contravention of section 5 (1) (aa) had to fail. 
When the Appellate Board felt that the origi- 
nal charge of receipt of the money on the 
instructions of ‘K’ had: failed, it was not open 
to it frame a new charge based on the state- 
ment of ‘R that ‘R had received the amount 


*AA.O. No. 599 of 1978. 
7th September, 1981. 
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through “T” from “M” in Malacca and then 
paid it over to the appellant. That meant the 
amount was received by ‘R’ in India on the 
instruction of “M” and the appellant could not 
be taken to have received the amount on the 
instructions of “M”. The receipt of an 
amount from one non-resident is different from 
the receipt of the same amount from another 
non-resident. Having asked the appellant to 
answer a charge of receipt of amount on the 
instructions of K she cannot be convicted of a 
charge of receipt of the amount on the instruc- 
tions of W. The appellant could not be said 
to have had an opportunity to meet the new 
charge. Real prejudice has been caused to 
her by alteration of the charge. The view of 
the Appellate Board that the appellant had 
contravened section 5 (1) (aa) of the Act in 
receiving the amounts from R on the instruc- 
tions of ‘P a resident outside India, cannot be 
accepted as correct. [Paras, 7 and 17.] 


Cases referred to:— 
Begu v. Emperor, (1925) 48 M.L.J. 643: 


L.R. 52 I.A. 191: ATR. 1925 P.C. 130;. 


Bajoy Chand v. State of West Bengal, 1952 
S.C.J. 17: 1952 S. C. R. 202: (1952) 1 
M.L.J. 411: A.I.R. 1952 S.C. 105; W. 
Slapey v. State of M. P., 1956 S.C.J. 182: 
(1955) 2 S.C.R. 1140: (1956) 1 M.L.J. 
(S.C.) 100: A.I.R. 1956 S.C. 116; Nani 
Gopal v. Howrah Municipality, 1958 S.C.J. 
297: 1958 S.C.R. 774: (1958) M. L. J. 
(Cri.) 276: A.I.R. 1958 S.C. 141. 


Appeal against the order of the Foreign Ex- 
change Regulation Appellate Board, New 
Delhi, dated 23rd June, 1978, and made in 
Appeal No. 875 of 1976 (Order No. 546 of 
1976, dated 19th August, 1976 on the file of 
the Assistant Director of Enforcement Direc- 
torate, Madras-6). 


K. P. Jagadeesan, for Appellant. 


K. Swamidurai, Additional Central Govern- 
ment Standing Counsel, on behalf of Respon- 
dent. 


The Judgment of the Court was delivered by, 


Ramanujam, J.—This appeal arises against the 
order, dated 23rd June, 1978, of the Foreign 
Exchange Regulation Appellate Board, affirm- 
ing the order of the Enforcement Directorate 
imposing a personal penalty of Rs. 5,000 and 


M.L.J.—49 
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confiscating Rs. 18,100 recovered from the 
appellant, for contravention of section 5 (a), 
(aa) of the Foreign Exchange Regulation Act, 
1947. 


2. The residential premises of one Rama- 
swamy Chettiar was searched on 22nd May, 
1970, and a statement was recorded from him 
by the Enforcement Officers and on the basis of 
the said statement given by Ramaswamy Chet- 
tiar the residence of the appellant was search- 
ed by the Enforcement Officers on 23rd May, 
1970. During that search, three aerogrammes 
and Indian Currency notes amounting to 
Rs. 8,100 were seized. The seized aerogram- 
mes had been addressed to the appellant by her 
sons Messrs. Sambandam and Kasi Viswana- 
than. A. statement was also taken from the 
appellant at the time of the seizure by the 
Enforcement Officers on 23rd May, 1970. In 
the statement the appellant had stated that 
Messrs. Sambandam and Kasi Viswanathan, 
her sons were carrying on money lending 
business at Malacca, that they had sent the 
seized aerogrammes, that by those aerogram- 
mes tbey had instructed the appellant to 
receive some. money from Ramaswamy Chet; 
tiar in the presence of one Ayothi Naidu, that 
in fact Ramaswamy Chettiar came to the appel- 
lants house sometime ago and gave her 
Rs. 20,000, that out of the said sum of 
Rs. 20,000 she had spent a sum of Rs. 1,900, 
that out of the balance of Rs. 18,100 she had 
deposited Rs. 10,000 with her mother-in-law 
Smt. Alagammai Achi and that the remain- 
ing Rs. 8,100 was seized from her by the En- 
forcement Officers on 23rd May, 1970. She 
has also stated in the statement that the sum 
of Rs. 8,100 seized from her premises had no 
connection with her shop. Pursuant to the 
summons issued by the Enforcement Direc- 
torate to the appellant requiring her to pro- 
duce the said sum of Rs. 10,000, she produced 
the same after withdrawing it from ber mother- 
in-law. Based on the statement given by the 
appellant and the actual seizure of the sum of 
Rs. 8,100 as also the aerogrammes written by 
her sons, adjudication proceedings were initiat- 
ed as against the appellant and by his order 
of adjudication, dated 31st December, 1973, 
the Deputy Director of Enforcement, Madras, 
held the appellant guilty of contravention of 
section 5 (1) (aa) of the Act and imposed a 
personal penalty of Rs. 5,000 and ordered 
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confiscation of the said two amounts of 
Rs. 8,100 and Rs, 10,000 under section 2 
(1-B) of the Act. 


3. There was an appeal to the Foreign Ex- 
change Regulation Appellate Board by the 
appellant and in that appeal, the Board held, 
‘by its order, dated 26th September, 1975, that 
the order of the Deputy Director of Enforce- 
ment was bad for violation of the principles of 
natural justice in that so opportunity was 
given to the appellant to cross-examine the 
witnesses. In that view, the Board allowed 
the appeal and remitted the matter to the 
Deputy Director of Enforcement for a fresh 
disposal. 


4. After remand, the Assistant Director of 
Enforcement passed a fresh adjudication order 
practically confirming the earlier order im- 
posing a penalty of Rs. 5,000 and confiscating 
the sum of Rs. 18,100. 


5. There was again an appeal to the Appel- 
late Board by the appellant. In that appeal, 
it was mainly contended : (1) that the appel- 
lant’s son, Kasi Viswanathan on whose instruc- 
tions the sum of Rs. 20,000 was said to have 
‘been received by the appellant through Rama- 
swamy, was not resident outside India and 
therefore section 5 (1) (aa) will not stand 
attracted; and (2) that the statement of the 
appellant dated 23rd May, 1970, taken at the 
time of the seizure of the amounts and the 
aerogrammes was not a voluntary one and 
therefore it should not be relied upon. Deal- 
ing with the first contention, the Appellate 
Board has specifically held that the appellant’s 
son Kasi Viswanathan has not been shown 40 
be a person resident outside India at the rele- 
vant time and that the endorsements made on 
his passport to the effect that he was not per- 
mitted to engage himself in any employment, 
‘business or profession there, would go to prove 
that he is not, in fact, a resident outside India. 
On the second question the Appellate Board 
did not give its opinion. On the contrary, it 
relied on the statement of Ramaswamy Chet- 
tiar given on 22nd May, 1970, which was to 
the effect that on the instructions of his son 
Muthukaruppan Chettiar in Malacca, the 
amount was received by the appellant through 
him, and held that even if the disputed amount 
is not received by the appellant on the instruc- 
tions of her son Kasi Viswanathan, it could be 
taken that the amount has been received 
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through Ramaswamy Chettiar on the instruc- 
tions of Mithukaruppan Chettiar, a resident 
outside India. In this view, the Appellate 
Board confirmed the order of the Assistant 
Director of Enforcement imposing a personal 
penalty of Rs. 5,000 and confisacting the sum 
of Rs. 18,100. 


6. In this appeal, the learned counsel for the 
appellant contends that the Appellate Board 
is im error in upholding the order of the 
Assistant Director of Enforcement after giving 
the finding that the appellant’s son is not a 
person resident outside India. According to 
the learned counsel the charge being one of 
receipt of money on the instructions of Kasi 
Viswanathan, a person, resident outside India, 
the department has to prove that charge strictly. 
Having failed to prove that Kasi V iswanathan, 
from whom the appellant is alleged to have 
received instructions, is shown to be a person 
not resident outside India, the charge must 
automatically fail, and that it is not open to 
the department to alter the same or substitute 
a new charge in the place of the original charge 
and to uphold the order of penalty on the 
basis that the altered or the substituted charge 
has been proved by the material on record. 


7. In this case, the original charge against 
the appellant at the stage of the adjudication 
proceedings was that she had received a sum 
of Rs. 20,000 through Ramaswamy as per the 
instructions of her son Kasi Viswanathan. re- 
siding at Malacca. ‘Though this charge was 
taken to have been proved by the Deputy 
Director of Enforcement, the Appellate Board 
has taken the view that Kasi Viswanathan is 
not a person residing outside India and there- 
fore any amount received by the appellant as 
per his instructions cannot be the subject- 
matter of contravention under section 5 (1) 
(aa) of the Act. As per the said finding of 
the Appellate Board, the charge cannot be 
said to have been proved. To this extent, 
therefore, the learned counsel appears to be 
right in his submission. The charge as origi- 
nally framed has not been established on the 
finding of the Appellate Board. When the 
Appellate Board specifically finds that Kasi 
Viswanathan, on whose instructions the appel- 
lant is said to have received the sum of 
Rs. 20,000 has not been shown to be a per- 
son resident outside India, section 5 (1) (ga) 
cannot be said to have been contravened, 


it) VALLIAMMAI ACHI v. 


“The ‘provisions of section 5 (1) (aa) are to 
the following effect: 


“5, (1) 


no person in, or resident in, the States shall— 


(aa) receive, otherwise than through an 
authorized dealer, any payment by order or 
on behalf of any person resident outside 
India.” 


8. If Kasi Viswanathan is not shown to be 
a person resident outside India, then section 
5 (1) (aa) will not come into play. There- 
fore, it is clear that on the finding of the 
Appe ellate Board that Kasi Viswanathan has 
not been shown to be a person resident out- 
side India at the relevant time, that charge of 
oo of section 5 (1) (aa) has to 
a 


9. However, the Appellate Board, relying 
on the statement of Ramaswamy given on 22nd 
May, 1970, that on the instructions of his son 
Muthukaruppan Chettiar who had a money- 
lending shop at Malacca he paid the sum of 
Rs. 20,000 to the appellant, has held that the 
appellant has received the sum of Rs. 20,000 
through Ramaswamy on the instructions of 
Muthukaruppan ‘Chettiar at Malacca and this 
will attract section 5 (1) (aa). It is no doubt 
true that the statement of Ramaswamy Chet- 
tiar shows that Muthukaruppan Chettiar is 
resident at Malacca and on his instructions he 
‘received a sum of Rs. 30,000 through one 
Thirupathy and paid the sum of Rs. 20,000 
out of it to the appellant. The Appellate 
Board, relying on this, held that the facts 
establish that the appellant has received the 
sum of Rs. 20,000 from Ramaswamy ‘Chettiar 
on the instructions of Muthukaruppan Chet- 
tiar, who is a resident outside India and this 
will amount to contravention of section 5 (1). 
(aa) of the Act. : 


10. The Appellate Board was of the view 
that it has jurisdiction to alter the charge if 
the evidence is such as to establish the altered 
charge. In support of that view, the Appel- 
late Board has relied on the following deci- 
sions: Begu v. Emperor, Bejoy Chand v. 


1. (1925) 48 M.L.J. 643: L.R. 52 I.A. 
191: A.I.R. 1925 P.Č. 130. 





DIRECTOR OF ENFORCEMENT (Ramanujam, 7.) 


. order of the 


387 


State of West Bengali, W. Slapey v. State 
of Madhya Pradesh’, and Nani Gopal v. 
Howrah Municipality? . 


11. In this appeal, which is directed against 
the said order of the Appellate Board, the 
learned counsel for the appellant contends that 
the Board, having held that the charge levelled 
against the appellant originally had not been 
established, erred in holding that the appellant 
is guilty of a fresh charge that she received the 
sum of Rs. 20,000 from Ramaswamy on the 
instructions of Muthukaruppan ‘Chettiar a resi- 
dent outside India, without framing a fresh 
charge and without giving an opportunity to 
the appellant to rebut that charge. The 
learned counsel for the appellant also con- 
tends that even at the time of the arguments, 
the Appellate Board did not indicate that it is 
going to alter the charge and that it was a 
matter of surprise to him when he received the 
_ Appellate Board altering the 
charge and holding that the altered charge is 
proved on the material on record. Thus, the 
main question is whether the Appellate Board, 
having held that the original charge had not 
been established against the appellant, could 
alter the charge at the stage of appeal without 
giving any opportunity to the appellant to 
answer the altered charge, merely on the basis 
of a statement of Ramaswamy Chettiar, dated 
22nd May, 1970, especially when the veracity 
of the facts found in the statement of Rama- 
swamy Chettiar cannot be tested by cross- 
examination and he is no more. 


- It is seen from the order of the Assistant 
Director of Enforcement, that he proceeded on 
the basis of the statement of Valliammai Achi 
in which she has stated that she received the 
sum of Rs. 20,000 from Ramaswamy on the 
instructions of her son Kasi Viswanathan and 
therefore held that the charge against her has 


1 
N 





1. 1952 S.C.J. 17: 1952 S.C.R. 202: 
(1952) 1 M.L.. 411: A.I.R. 1952 S.C. 
105. < 


2. 1956 S.C.J. 182: 
1140: (1956) 1 M.L 


(1955) 2 S.C.R. 
J. (S.C.Y 100: ALR. 


1956 S.C. 116. 
3. 1958 S.C.J. 297: 1958 S.C.R. 774: 
(1958) M.L.J. (Crl.) 276: A.I.R. 1958 


S.C. 141. 
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been proved, and that finding was challenged 
by the appellant before the Appellate Board. 
The Appellate Board agreed with the appel- 
lant that Kasi Viswanathan has not been shown 
to be a person resident outside India. There- 
fore, even if the appellant had received the 
sum of Rs. 20,000 through Ramaswamy on 
the instructions of Kasi Viswanathan, that will 
not be a contravention of section 5 (1) (aa). 
Perhaps taking note of this situation, the 
Appellate Board, relying on the statement of 
Ramaswamy, that the amount was received 
from his son Muthukaruppan Chettiar residing 
at Malacca and paid over to the appellant, has 
found a contravention of section 5 (1) (aa). 
It is in this context the Appellate Board has 
held that it has got the power to alter the 
charge at the appellate stage if the facts esta- 
blish the altered charge. We do not.see how 
the Appellate Board can alter the charge in 
the manner it has done at the appellate stage. 
The only case that the appellant was asked to 
meet at the adjudication proceedings is that she 
received a sum of Rs. 20,000 through Rama- 
swamy Chettiar on the instructions of her son 
Kasi Viswanathan, a person resident outside 
India. Now the charge as altered, in respect 
of which the appellant has been found guilty, 
is that she received the amount from Rama- 
Swamy on the instructions of one Muthu- 
karuppan, a resident outside India. ` The 
charge is totally different and the appellant, 
admittedly, has not been given any opportunity 
to rebut this charge at any time. Even before 
the Appellate Board, no opportunity was given 
to the appellant to meet the fresh charge. As 
already stated, the Appellate Board has refer- 
red to certain decisions as empowering | the 
Board to alter the charge if the evidence is 
such as to establish the altered charge. The 
decisions referred to by the Appellate Board 
cannot be taken to lay down such a proposi- 
tion as has been laid by the Appellate Board. 


13. In Bejoy Chand v. State of West Ben- 
gal*, an accused was charged under section 
307, Penal Code. But after the trial, he was 
convicted under section 328 without alteration 
of the charge as the facts established an offence 
under section 326. There, the facts actually 
established in the case came within the mis- 
chief of section 326 and therefore the Court 


ge ee a NA NR KNA A E Kai 
1. 1952 S.IC.J. 17: (1952) 1 M. L. J. 


411: A.I.R. 1952 S.C. 105. 
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was justified in convicting the accused with- 
out altering the charge, for, the accused could 
have been charged alternatively even initially 
under sections 307 and 326. 


14. The decision in Begu v. Emperor’, dealt 
with a case where certain persons were charged 
under section 302, Penal Code, but were con- 
victed under section 201 for causing the dis- 
appearance of evidence. The Privy ‘Council 
upheld the conviction and observed: 


“A man may be convicted of an offence, 
although there has been no charge in respect 
of it, if the evidence is such as to establish 
a charge that must have been made...... 
Their Lordships entertain no doubt that the 
procedure was a proper procedure and one 
warranted by the Code of ‘Criminal Proce- 
dure.” ` - = 


There also it was a case where alternative 
charge could have been initially framed on the 
facts. . 


15. InW. Blaney v. State of Uttar Pradesh’, 
a charge against two accused under section 302 
read with section 34 of the Penal Code had 
been framed. One accused was acquitted but 
the other was convicted of the offence under 
section 302, Penal Code. The question was 
whether in the absence of a separate alterna- 
tive charge under section 302, the conviction 
of the other accused under section 302 could 
be upheld. The Supreme ‘Court took the 
view that having regard to the nature of the 
charge framed, the omission to frame a sepa- 
rate charge under section 302, Penal Code, 
against the other accused: was only a curable 
irregularity which, in the absence of prejudice 
could not affect the legality of conviction under 
section 302. 4 Se ie 


16. Mani Gopal v. Howrah Municipality’, 
appears to be a still nearer case to the case on 
hand. In that case, a man was convicted 
under section 239 of the Calcutta Municipal’ 
Act. Later, at the stage of the appeal, it 
was argued that the offences would be, punish- 
able under section 300 read with section 488 


1. (1925) 48 M.L.J. 643: A.I.R. 1925 
P.C. 130. 

2. 1956 S.C.J. 182: (1956) 1 M.L.J. 
(S.C.) 100:'A.T.R. 1956 S.C. 116. 

3. 1958 S.C.. 297: (1959) M. L. J. 
(Crl.) 276: A.L.R. 1958 S.C. 141. 


` Viswanathan. 
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of the Act and not under section 299. The 
High Court took the view that the accused was 
fully aware of the nature of the accusation 
against him and it would not cause any preju- 
dice to him if the conviction and the sentence 
were altered into those under section 300 read 
with section 488 of the Act. This was upheld 
by. the Supreme Court. The view taken by 
the Supreme Court was that a man might be 
convicted of an offenœ, although there had 
been no charge in respect of it, if the evidence 
was such as to establish a charge that might 
have been made. 


17. The basic factor to be taken into account, 
aş pointed out by the Supreme Court, itself, 
is to see whether the person who was accused 
was fully aware of the nature of the association 


and no prejudice will be caused by the altera- ^ 


tion of the charge. The principle laid down 
in the above decisions cannot apply to the 
facts of this case for more than one reason. 
Firstly, the appellant was not aware of the 
present accusation that she has received the 
amount through Ramaswamy Chettiar on the 
instructions of Muthukaruppan Chettiar. She 
was asked to meet a case that she received the 
amount on the instructions of her son Kasi 
The charge is entirely diffe- 
rent. Both the charges could not be made at 
ithe same time. The receipt of an amount 


{from one non-resident is different from the 
|receipt of the same amount from another non- 
resident. 
Janswer a charge that she received the amcunt 


Having asked the appellant to 


‘on the instructions of 4, she cannot be con- 


|victed on a charge that she received the amount 
jon the instructions of B. The appellant can- 
[not be said to have had an opportunity to meet 


the new charge. Therefore, real prejudices is 


|caused to the appellant in the alteration of the 
jcharge. Though the Appellate Board had taken 
"the view that no prejudica is caused to the 


appellant by alteration of the change, we are 
of the view that considerable prejudice is 
caused by the alteration of the charge, especial- 
Ty when she was not asked to meet that case 
at any stage of the proceedings, either at the 
adjudication stage or at the appellate stage. 
Tn this case, the statement of Ramaswamy 
Chettiar said to have been given on 22nd May, 
1970 has been relied on and this statement 
‘was not put to the appellant at any stage and 
no charge was framed on the basis of that 


statement. Therefore, when the Appellate 
Board felt that the original charge of receipt 
of the money on the instructions of Kasi 
Viswanathan: has failed, it is not open to the 
Appellate Board to frame a new charge based 
on the statement of Ramaswamy ‘Chettiar. 
The said statement states that Ramaswamy 
received the amount from Muthukaruppan 
‘Chettiar in Malacca and then paid it over 
to the appellant. That means the amount 
was received by him in India on the instruc-, 
tions of his son Muthukaruppan and the 
appellant cannot be taken to have received 
the amount on the instructions of Muthu- 
karuppan. 


18. In thi: view of the matter, we feel that’ 
the view taken by the ‘Appellate Board that 
the appellant has contravened section 5 (1) 
(aa) of the Act is receiving the amounts from 
Ramaswamy Chettiar on the instructions of 
Muthukaruppan Chettiar, a resident outside 
India, cannot be accepted as correct. The ap- 
peal is, therefore, allowed and the order levying 
penalty of Rs. 5,000 on the appellant and the 
order of confiscation of the sum of Rs. 18,100 
will stand set aside. However, if the Enforce- 
ment Directorate feel that the appellant has 
received the amount of Rs. 20,000 on the 
instructions of Muthukaruppan Chattiar, a 
person resident outside India, it is open to 
them to take such other action as they consi- 
der necessary and possible. 


There will be no order as to costs. 


RS. Appeal allowed. 
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‘IN .THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam and T. N. Singara- 
velu, JJ. 


The Special Tahsildar (L.A.), Moderni- 
sation of Vaigai Channel Scheme, Unit 5, 
Thiruppuvanam Appellant* 


U. 


The Managing Director, Alavai Industries 
(P.), Limited, Madurai 
Respondent. 


(A) Land Acquisition Act ‘(I of 1894), sec- 
tions 9, 18 and 25 (b)—Acquisition of land 
for modernisation of a channel scheme—Land 
partly thope and partly dry—Award passed 
valuing thope and dry lands uniformly—Ex- 
tent of land over which cocoanut trees stand 
not separately determined—Separate compen- 
sation for cocoanut trees apart from the value 
of. the: land acquired not permissible — 
15-years yield may be taken for determination 
of the capitalised value of the thope. 


(B) Land Acquisition Act (I of 1894), sec- 
tion 25 (2)—No.claim made for severance or 
loss of earnings in the reply to section 9 notice 
—Reference in earlier letter to compensation 
payable under. these heads of severance as well 
as loss of earnings — Claim not barred under 
section 25 (2). 


3.50 acres of Jand made up of 3.22 acres of 
thope land and 0.28 of dry lands were acquir- 
ed in connection with the modernisation of a 
channel scheme. In a reference under sec- 
tion 18 of the’ Land Acquisition Act, the 
Court below adopted market value rate uni- 
formally for all the lands and awarded sepa- 
rately compensation in respect of 40 cocoanut 
trees on the land and also compensation under 
the heads ‘severance’ and ‘loss of earnings’. 
On appeal by the State, it was contended 
inter alia that: (1) once all the lands had been 
valued as thope no separate award in 
respect of the trees standing on the land is 
permissible; (2) no claim for compensation 
under the heads of ‘severance’ and ‘loss of 
earnings’ having been made in the answer to 
the section 9 notice, such claim would be 





*App, No. 860 of 1980. 
15th October, 1981. 
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barred in view of section 25 (2); and (3) 
compensation for loss of earnings should not 
have been awarded there being no evidence 
with respect to it. 


Held: The Court below has not, given the 
extent of land over which the 40 cocoanut 
trees stand, but it has proceeded on the basis 
that since the cocoanut trées are only in a 
small portion of the Jand the claimant will be 
entitled to compensation separately. The 
Court below is not right in not determining 
the extent of land over which the cocoanut 
trees stand and excluding the same while deter- 
mining the value of the land. In this case, 
the Court below has fixed the capitalised value 
of the income from the cocoanut thope and 
once that is done, the land over which the 
trees stand cannot be separately valued. 
Though the Court below has not separately 
determined the area over which the cocoanut 
trees stand having regard to the normal prac- 
tice adopted by cocoanut growers in this State 
of leaving an inter-space of 25 feet between one 
tree and another for a proper growth of 
the trees as well as the maximum yield from 
the trees the area over which the 40 trees are 
standing, can be determined as 50 cents. 
Therefore, since the cocoanut garden has to be 
separately valued on the basis of the capitali- 
sation of the income, the land value has to be 
fixed ‘only for 3 acres out of 3.50 acres ac- 
quired. [Para, 4.) 


In this case, having regard to the climatic 
conditions and the soil fertility in the area 
15 can be adopted as the multiplier instead of 
20 as has been adopted by the Court below. 
For a cocoanut thope 15 years yield may be 
taken for determination of the capitalised 
value of the thope. - [Para. 4.) 


Though the claimant technically had not 
claimed compensation for severance and loss 
of earnings in the answer to the section 9 
notice, a statement made by him at an carlier 
stage claiming such compensation could be 
relied upon by the claimant. So long as the 
claimant had not given up the claim for com- 
pensation under various heads, the provisions 
of section 25 (2) cannot strictly be applied. 

. [Para. 5.] 
In this case the claimant had ‘made a 
claim for severance and for loss’ of earnings’ 
in the earlier statement and was under ` the’ 


11] 
bona fide belief that the earlier statement will 
serve the purpose of section 25 (2). The 
claimant is not barred by section 25 (2) of 


the Act from claiming compensation for seve- 
rance and loss of earnings. 


In the absence of evidence relating to it, the 
Court below was not justified in granting 
compensation for loss of earnings. - ` 


Cases referred to:— 


Nageswara Rao v. Special Deputy Collector, 
(1958) 2 An.W.R. 116: A.I.R. 1959 A.P. 
52: Subramaniam Chettiar v. State of Madras, 
(1953) 2 M.L.J. 568: 66 L.W. 487: ALR. 
1953 Mad. 943. 


Appeal against the decree, dated 7th Septem- 
ber, 1979 of the Court of Subordinate Judge, 
Madurai in Original Petition No. 42 of 1978. 


The Government Pleader, for Appellant. 


A. Shanmughavel, Jayalakshmi Shanmughavel 
and Hamsala Rajendran, for Respondent. 


The Judgment of the Court was delivered by 


Ramanujam, J—An extent of 3.50 acres of 
land in S. Nos. 26, 27 and 30 in Virahanur 
Village, Madurai South Taluk was acquired 
under the provisions of the Land Acquisition 
Act, hereinafter referred to as the Act for 
modernisation of Vaigai Channel Scheme. 
The relevant section 4 (1) notification was 
issued on 2ist January, 1976. Before the 
Land ‘Acquisition Officer, the respondent here- 
in, the owner of the lands. acquired, claimed 
compensation at the rate of Rs. 500 per cent. 
of Jand, at Rs. 100 per cent. as severance, at 
Rs. 100 per cent. for the injurious affection 
and Rs. 60,000 as value for the 40 cocoanut 
trees which were on the acquired land. The 
Land Acquisition Officer, however, awarded 
compensation at the rate of Rs..72.72 per 
cent.-for the thope Jands of the extent of 
3.22 acres and at Rs. 30 per cent. for the dry 
lands of the extent.of 28 cents. He has adopt- 
ed‘ the above market value for the thope lands 
based on a sale deed Exhibit B-3, dated 3rd 
September, 1972, under which a portion c 
survey No. 54|3 was sold as a thope at the 
rate of Rs. 72.72 per cent. For the dry lands 
the Land Acquisition Officer adopted the said 
market value at Rs. 30 per cent. based on 
Exhibit B-4, dated. 6th February, 1975, under 
which 8 cents of land in survey No, 62|4 and 
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one cent in survey No. 62|5 were sold at the 
rate of Rs. 30 per cent. The Land Acquisi- 
tion Officer did not award any compensation 
either under the head “severance” or under 
the head “injurious affection” or for the value 
of the cocoanut trees. 


2. Not satisfied with the award of the Land 
Acquisition Officer, the respondent-claimant 
sought reference under section 18 of the .\ct 
to the Court below. The Court below has 
adopted the market value of Rs. 150 per cent. 
uniformly both for thope and dry lands based 
on a sale deed, Exhibit A-12, dated 7th 
December, 1975, under which 20 cents of 
thope land in R.S. No. 60|2 has been sold 
at Rs. 150 per cent. The Court below has 
also awarded Rs. 10 per cent. towards seve- 
rance and another Rs, 10 per cent, towards 
loss of earnings and a sum of Rs. 30,000 he- 
ing the value of 40 cocoanut trees. Aggriev- 
ed by the award of the Court below the State 
has filed this appeal. 


3. According to the learned Government 
Pleader appearing for the State the market 
value at Rs. 150 per cent. fixed by the Court 
below uniformly is excessive and that in any 
event, the Court below should not have award- 
ed separate compensation for the value of the 
trees, as the market value of Rs. 150 per cent. 
has been fixed only on the basis of Exhibit 
A-12 which is a sale of thope land. The sub- 
mission of the learned Government Pleader is 
that once the Jand acquired has been valued 
as a thope, there is no question of any sepa- 
rate award for the value of the trees. As re- 
gards the severance compensation as well as 
loss of earnings, the appellant’s contention is 
that no aim was made under these two hcads 
by the claimant in answer to the notice under 
section 9 of the Act and, therefore, he is bar- 
red fromi claiming any sum under those two 
heads in view of section 25 (2) of the Act. 
The appellant further submits that even assum- 
ing that the claimant can claim compensation 
under the heads “severance and loss of earn- 
ings” still, the Court below has erred in award- 
ine compensation under the head loss of earn- 
ings while in fact there is no evidence indicat- 
ing any loss of earnings suffered by the claim- 
ant as aresult of the acquisition. It is the 
further submission on behalf of the appellant 
that the sum of Rs. 30,000 awarded as com- 
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pensation for the 40 cocoanut trees in highly 
excessive, 


4. We will first take up the valuation of the 
land. Out of 3.50 acres acquired, 3.22 acres 
are thope land and 28 cents were dry lands. 
Admittedly there were about 40 cocoanut trees 
in the acquired land. The claimant’s case is 
that the soil is suitable for manufacture of bricks 
and the claimant is actually carrying on busi- 
ness in manufacture of bricks by taking clay 
from the lands acquired and from other lands 
and, therefore, the land cannot be valued mere- 
ly as thope land or dry land as the case may 
be and that the potential value of the soil which 
could be used for manufacture of bricks also 
should be taken into a.count. It is seen that 
R.S. No. 60|2, which is the subject-matter of 
Exhibit A-12 is in the same locality. From 
Exhibit A-12, it is seen that the land sold was 
punja thope. Though the sale under Exhi- 
bit B-3, date 3rd September, 1972, which has 
been relied on by the Land Acquisition Officer 
for valuing the thope lands at Rs. 72.72 per 
cent. was of the year 1972, nearly 314 years 
before the date of acquisition, it cannot repre- 
sent the market value of the lands on the 
date of section 4 (1) notification in this case. 
We are, therefore, of the view that the Court 
‘below is right in adopting Exhibit A-12 as the 
‘basis for fixing the market value of the land 
acquired in this case at Rs. 150 per cent. 
‘The question is whether after fixing the market 
value of the acquired lands at Rs. 150 per 
cent. treating them as thope lands, the claimant 
could be awarded a separate compensation for 
the trees as has been done by the Court below. 
It is in evidence that 40 cocoanut trees had 
been planted only in a small portion of the 
acquired land. The Court below has not, 
Ihowever, given the extent of land over which 
the 40 cocoanut trees stand, but it proceeds on 
the basis that since the cocoanut trees are only 
in a small portion of the land the claimant will 
[be entitled to compensation separately for 
cocoanut trees apart from the value of the land 
acquired. We are of the view that the Court 
low is not right in not determining the extent 
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In this case, the Court 


income from the cocoanut thope and once that 
is done, the land over which the trees stand 
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Court below has not separately determined b 
area over which the cocoanut trees stand, 

having regard to the normal practice adopted | 
by cocoanut growers in this State of leaving | 
an inter space of 25 feet between one tree! 
and another for a proper growth of the trees: 
as well as the maximum yield from the trees: 
the area over which the 40 trees are standing ! 
can be determined as 50 cents. Therefore, | 
since the cocoanut garden has to be separately , 
valued on the basis of the capitalisation of the 

income, the land value has to be fixed only 

for 3 acres out of 3.50 acres acquired. The 

Court below has adopted the yield from the 

cocoanut trees at a minimum of 10 cocoanuts 

per cutting at the rate of 8 cuttings a year and 

1|3rd of the yield is to be deducted for ex- 

penses towards maintenance and other charges. 

Thus the Court below has determined the net 
yield from one tree per annum at 50 cocoa- 
nuts, and for the entire 40 trees the annual 
yield will be 2,000 cocoanuts. Taking the 
price at 75 paise per cocoanut the annual yield 
has been taken as Rs. 1,500 and for 20 years 
the total income has been determined as 
Rs. 30,000. But we are of the view that 
having regard to the climatic conditions and 
the soil fertility in the area 15 can be adopted 
as the multiplier instead of 20 as has been 
adopted by the Court below. Further, there is 
no evidence as to the age and yield of the 
trees at the time of the acquisition. In Nage- 
swara Rao v. Special Deputy Collector’, for 
a cocoanut thope 15 years yield was taken for 
determination of the capitalised value of the 
thope. Therefore, adopting 15 years pur- 
chase the income from the cocoanut thope 
comes tc Rs. 22,500 instead of Rs. 30,000 
fixed by the Court below. 


5. Coming to the compensation for severance 
and loss cf earnings awarded by the Court be- 
low, a legal objection has been taken by the 
appellant. It is stated that no claim was made 
by the claimant in his statement filed in answer 
to the notice issued under section 9 of the Act 
and, therefore, section 25 (2) will be a bar. 
It is not in dispute that the claimant did not 
make any claim for severance or for loss of 
earnings in the statement given in reply to sec- 
tion 9 notice. However, it is seen that long 





1. (1958) 2 An. W.R, 116: A.T.R. 1959 
A.P. 52. : 


Hj- 


before section 4 (1) notification’ the lands 
acquired in this case have been taken posses- 
sion of in the year 1973 and at that time the 
claimant had sent a letter Exhibit A-14, dated 
9th May, 1973, to the Land Acquisition Officer 
wherein he has referred to the compensation 
payable under the head of severance as well as 
loss of earnings. The Court below, takin; 
note of the letter Exhibit A-14 has held that as 
the claimant had claimed compensation for 
severance as well as for loss of earnings even 
before section 4 (1) nctification, it cannot come 
within the mischief of section 25 (2) of the 
Act. The submission of the learned Govern- 
ment Pleader is that Exhibit A-14 was not a 
Statement given by the claimant in answer to 
section 9 notice and therefore, Exhibit A-14 
cannot be called in aid by the claimant. In 
this case, as already stated, at the time when 


the lands were taken possession of which hap-. 


pened long before the section 4 (1) notifica- 
tion, the claimant has referred to the severance 
compensation as also loss of earnings, arising 
out of the proposed acquisition, 


compensation for severance as well as for loss 
of earnings in thé statement given in answer to 
the section 9 notice.: The question is ‘whether 
Exhibit A-14, which is a statement admittedly 


given atan earlier stage could be relied om by- 


the claimant. As pointed out in Subramaniam 
Chettiar v. State of Madras’, so long as the 
claimant has not given up the claim for com- 
pensation under various heads, the penal pro- 
visions of section 25 (2). cannot strictly be 
applied. In this case the. claimant has made. 
a claim for severance and for loss of earnings: 
in an earlier statement. and it has been under 
the bona fide belief that the earlier statement, 
will serve the purposes of section 25 (2). 
In the circumstances we are inclined to agree 
with the Court below that the claimant is not 
barred by section 25 (2), of the Act from claim-, 
ing compensation for severance and. for loss of 
earnings. in respect of which it has made a 
claim in Exhibit A-14. . l 

6. . However, we are not inclined -to uphold 
the award of compensation under the head 
“loss of earnings”. 
proof that the claimant has sustained any loss 





“eds (1953) 2 M.L.J. 568: 66 L.W. 487: 
A.I:R. 1953. Mad, 943. 
M LJ-50 
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because of the acquisition of the lands. The 
claimant’s brick kiln and.the factory have not 
been acquired and only a portion of the land 
owned by it has been acquired from which the 
clay is said to have been taken for the manu- 
facture of bricks. That the claimant is still 
carrying on the business even after the acqui- 


g sition by taking clay. from other lands left : 


unacquired is not in dispute. No account. 
books had been produced by the claimant to 

show that in consequence of the acquisition of, 
the lands the company is not able to. manu- 

facture bricks as usual and it has sustained loss. 

In the absence of any evidence the Court be- 

low was not justified in granting compensa- 
tion at the rate of Rs. 10 for loss of earning. 

However, the severance compensation awarded 

by the Court below_at the rate of Rs. 10 per 

cent. does not appear to be excéssive. Thus 

the total compensation payable to the claimant 

is fixed as follows: ae 


(1) Market value of 3 acres of land 
‘valued as thope at Rs. 150 per 


cent. 45,000-00 ` 

(2) Value of cocoanut garden of 
50 cents including trees 22,500-00 
(3) Severance compensation 3,500-00 
Total Rs. 71,000-00 


After deducting the. sum of Rs. 31,325-80 
awarded by the Land Acquisition Officer, the 
claimant will be entitled to a sum of 
Rs. 39,674-20 as against the sum of 
Rs. 58,174-20 awarded by the ‘Court below. 
The said additional compensation will be paid 
with solatium at 15% and interest at 4 per 
cent. per annum from the date of taking pos- 
session till the date of payment. The appeal 
is allowed in part . There will, however, he 
no order as to costs. 


RS. 





Appeal allowed in 
part. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT: MADRAS. 


Present :—G. Ramanujam and V. Sethu- 
raman, JJ. 


Kalyanasundaram Udayar Appellant* 


Y. 


Pazhaniayya Udayar Respondent. 


Tamil Nadu Occupants of Kudiyiruppu (Con- 
ferment of Ownership) Act (XL of 1971), 
section 23——Scope and applicability — Matters 
to be decided by the authorities constitufed| 
under the Act—Suit by landlord for recovery 
of possession of vacant house site—Defendant 
claiming benefits under the Kudiyiruppu Act— 
Dismissal of suit by trial Court on grourd of 
lack of jurisdiction — Appeal by plaintiff — 
Decree for possession subject to the rights of 
the defendant under the Kudiyiruppu Act 
granted—Second appeal by defendant—Juris- 
diction of civil Court to grant decree for pos- 
session negatived. 


In a suit by the landlord for recovery of pos- 
session of 4 cents of house-site the trial Court 
found that the defendant was entitled to the 
benefits of the Tamil Nadu Act XL of 1971, 
and dismissed the suit on the ground of want 
of jurisdiction of civil Court to pass a decree 
for possession. On appeal though the lower 
appellate Court held that the defendant had 
prima facie shown that he was a tenant entitl- 
ed to the benefits of the Act still the plaintiff 
was held entitled to a decree for possession 
subject to the defendant’s rights under the 
Act. In second appeal to the High Court the 
jurisdiction of the Court to pass such an order 
was challenged. 


Held: Tamil Nadu Act XL of 1971, which 
received the assent of the President on the 
20th December, 1971, was enacted for con- 
ferring ownership rights on occupants of 
Kudiyiruppu in the State of Tamil Nadu. 
Section 3 of the Act provides that any agricul- 
turist or agricultural labourer who was occupy- 
ing any kudiyiruppu on the 19th June, 1971, 
either as tenant or licensee shall, with effect 
from the date of the commencement of the 
Act, be the owner of such kudiyiruppu and 


oe 





*Second Appeal No. 748 of 1978. 
17th August, 1981. 
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such kudiyiruppu shall vest in him absolutely 

from all incumbrances. Section 4 says 
that if any dispute arises whether any agri- 
culturist or agricultural labourer was occupy- 
ing any kudiyiruppu on the 19th June, 1971, 
for purposes of section 3 of the Act, such dis- 
pute shall be decided by the Authorised Officer 
and in deciding the dispute the Authorised 
Officer shall follow such procedure as may be 
prescribed. Section 5 provides for an appeal 
against the decision rendered by the Authoris- 
ed Officer under section 4. Section 23 bars 
the jurisdiction of the civil Courts in respect 
of matters which are to be decided by the 
authorities, constituted under the Act. Accord- 
ing to that section, no civil Court shall have 
jurisdiction in respect of any matter which the 
Government are, or the Authorised Officer is, 
empowered by or under the Act to determine. 
Section 23 of the Act bars the jurisdiction of 
the civil Court in respect of the matters which 
the authorised officer constituted under the Act 
has to decide. In this case, the question whe- 
ther any agricultural labourer or agriculturist 
is in possession of kudiyiruppu has necessarily 
to be decided under section 4 of the Act by the 
Authorised Officer. A conjoint reading of 
section 4 and section 23 of the Act indicates 
that if an agriculturist or agricultural labourer 
taiseg a dispute that he is in possession of a 
kudiyiruppu on the relevant date, he has to 
approach the authorised officer for a decision 
on that point and cannot go before a civil 
Court. [Paras. 9 and 11.] 


Held, also that in the present case the lower 
appellate Court was in error in passing a decree 
for possession against the defendant which is 
capable of being executed straightaway with- 
out reference to the provisions of the Act. 
Such a direction was also inconsistent with the 
findings rendered by the trial Court and affirm- 
ed by the lower appellate Court that the defen- 
dant was entitled to the benefits of the Act. 
Having held that the defendant was entitled 
to the benefits of the Act, if the civil Court 
were to pass a decree for possession, that would 
be completely defeating the provisions of the 
Act. In this view of the matter the decision 
of the lower appellate Court was liable to be 
set aside and the decision of the trial Court 
restored. [ Para. 14.] 


Cases referred to:— 
Thangavelu Naicker v. Muthukumara Chet- 
tiar, (1979) 2 M. L. J. 369; Ganesan v. 


II} - 


Madurai Achari, (1978) 91 L.W. 6; Peria- 
thambi Goundan v. District Revenue Officer, 
(1980) 2 M.L.J. 89: (1980) 1.L.R. 2 Mad. 
255: 93 L.W. 169: A.I.R. 1980 Mad. 180. 


Appeal against the decree of the Court of the 
Subordinate Judge, Mayuram in Appeal Suit 
No. 90 of 1977, preferred against the decree 
of the Court of the District Munsif of Tiru- 
varur in Original Suit No. 73 of 1976. 


V. Rama Jagadeesan, for Appellant. 


B. Soundara Pandian, for Respondent. 


The Court (Maheswaran, J.) made the follow- 
ing 


Orper.—The defendant is the Appellant. The 
suit was one for possession filed by the res- 
pondent-plaintiff in respect of 4 cents in 
Natham Jari in R.S. 182|5 of Thirupanipettai 
village, which belongs to him. The defen- 
dant-appellant took the property on lease from 
Anjammal, mother of the plaintiff, who was 
the then owner of the property, on 30th July, 
1955 (wrongly stated as 30th July, 1975 in the 
judgment. of the District Munsif) on a monthly 
rent of 25 paise. The plaint averred that the 
document of tenancy is admissible only for 
the purpose of proving that the defendant is 
the tenant of Anjammal. The defendant 
attorned to plaintiff after the death of Anjam- 
mal. The plaintiff issued a notice on 3rd 
March, 1976, under Exhibit A-2 to evict the 
defendant-appellant and the defendant sent a 
reply to that notice on 8th March, 1976, under 
Exhibit A-3. The plaintiff's case that the 
defendant is not an agriculturist, that he is 
too old to cultivate any Jand by contributing 
his own physical labour and has no kudiyi- 
ruppu right, nor any kudiyiruppu patta has 
been given to him and therefore the appellant- 
defendant is liable.to surrender his possession 
after removing the superstructure thereon. 


2. The appellant-defendant in his answer 
contended that the suit is not maintainable, 
that he is in possession of the property even 
prior to the lease dated 30th July, 1955, that 
he has not attorned to plaintiff, that he is a 
cultivating tenant entitled to the benefits of 
Act XXV of 1955, that besides being a culti- 
vating tenant under Srivanchinathaswami 
Devasthnam of Srivanchiyam for the past 15 
years, he also owns one acre of nanja in 
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Thirupanipettai which is his ancestral property 
and therefore is entitled to the benefits of 
Tamil Nadu Act XL of 1971 (Tamil Nadu 
Occupants of Kudiyiruppu (Conferment of 
Ownership) Act), and that by virtue of that 
Act, he has become the owner of the kudiyi- 
ruppu and therefore the plaintiff-respondent is 
not entitled to possession or to claim any rent 
or future profits from the property. 


3. The learned District Munsif found that 
the defendant is an agriculturist cultivating 
lands by contribution of his own physical 
labour and that he is entitled to claim the 
suit site as a kudiyiruppu and in the end dis- 
missed the suit. In appeal, the learned 
Subordinate Judge framed a point for consi- 
deration as to whether the dismissal of the 
suit on the ground of want of jurisdiction to 
pass a decree for possession by the civil Court, 
can be sustained and disposed of the appeal in 
a cavalier manner and allowed the appeal and 
granted a decree to the plaintiff (for posses- 
sion) subject to the rights of the defendant 
provided under Act XL of 1971. The correct- 
ness of that judgment is now challenged in 
this second appeal. 


4. Mr, Rama Jagadeesan, learned counsel 
appearing for the appellant contends that the 
learned appellate Judge was wrong in setting 
aside the order of the trial Court and decree- 
ing the suit subject to the rights of the defen- 
dant provided under Act XL of 1971 and he 
having found that the defendant is an agricul- 
turist, ought to have dismissed the suit on the 
ground that the question whether the defen- 
dant was entitled to protection under the 
Kudiyiruppu Act is a matter that has to be 
decided only by the Authorised Officer under 
Act XL cf 1971. He invited my attention to a 
ruling of this Court in Thangavelu Naicker v. 
Muthukumara Chettiar’. 


5. Per contra., learned counsel for the res- 
pondent invited my attention to an earlier rul- 
ing of this Court by another single Judge in 
Ganesan v. Madurai Achari?. There a suit 
was filed for recovery of possession by the 
plaintiffs who claimed to have purchased the 
suit property therein alleging that the defen- 
dant had attorned to them and that they have 
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terminated the tenancy of the defendant by But in Thangavelu Naicker v. Muthukumara 
notice. But the defendant therein claimed pro- Chettiar’, Balasubrahmanyan, J., did not ac- 


tection under the 


Kudiyiruppu Act (XL of cept 


in entirety the reason given by 


1971) and contended that the jurisdiction of N. S. Ramaswami, J., and observed thus: 


the civil Court has been ousted. The learned 
Judge, N. S. Ramaswami, J., referred to the 
provisions of Acts XX XVIII of 1961 and XL 
of 1971 and observed: 


‘Tt is not- possible to read these provisions 
as conferring exclusive jurisdiction on the 
Authorised Officer to decide the question 
whether a site is a Kudiyiruppu or not. 
The Act nowhere says that such a question is 
one that has to be decided by the Authorised 
Officer. As already seen, all that section 4 
says is that if there is a dispute as to whe- 
ther an agriculturist or agricultural labourer 
was occupying a Kudiyiruppu on the 19th 
June, 1971 (if he had so occupied, the 
ownership of the site would vest in him), 
this dispute has to be decided by the Autho- 
rised Officer.” 


The learned Judge further observed: 


“That does not mean that the question 
whether the site is a Kudiyiruppu, or not is 
within his exclusive jurisdiction........... 
It was already noticed that under the Act 
only an owner of a Kudiyiruppu can appro- 
ach the Authorised Officer to evict the tenant 
on any one of the grounds contained in sec- 
tion 3 (3) of the said Act (XXXVIII of 
1961) which presupposes that if the owner 
does not concede that the site is a Kudiyi- 
ruppu, he cannot possibly go to the Autho- 
rised Officer”. 


The learned Judgs finally observed: 


“Therefore, I am quite clear that even under 
the Kudiyiruppu Ownership Act the ques- 
tion whether a site is a Kudiyiruppu or not 
is within the jurisdiction of the civil Court. 
A decision by the civil Court on that point 
would be final. If, however, before any 
civil Court renders a decision on the ques- 
tion whether the site is a Kudiyiruppu or 
not, the dispute under section 4 (1) goes 
before the Authorised Officer, he may inci- 
dentally have to decide whether it is a 

But, if the civil Court has 


“Tt is true that the question whether a given 
house site is or is not a kudiyiruppu is not 
within the exclusive jurisdiction of the 
Authorised Officer or the District ‘Collector 
functioning under the Act. But it cannot 
be said that the question whether a house 
site is or is not a kudiyiruppu cannot be 
decided at all by these functionaries. Under 
the plain terms of section 4 of the Act XL 
of 1971, it is the Authorised Officer alone 
who is competent to decide whether an 
agricultvrist or agricultural labourer was 
occupying a kudiyiruppu on 19th June, 1971, 
and since it is within his jurisdiction, it is 
outside the competence of the civil Courts 
to decide under the exclusory provisions of 
section 23. When section 4 in clear terms 
confers jurisdiction. on the Authorised Offi- 
cer to decide the question whether any agri- 


-culturist or agricultural labourer was occupy- 


ing kudiyiruppu on 19th June, 1971, it is im- 
plicit in the section that he has also jurisdic- 
tion to decide whether the individual con- 


| cerned is an agriculturist or agricultural 


labourer, whether the place under his 
occupation was a kudiyiruppu or not and 
whether the occupation was in 19th June, 
1971 or not. There is an obvious incon- 
venience in holding that the Authorised 
Officer is competent to decide only one 
question, namely, .whether an agriculturist or 
agricultural labourer was occupying the 
kudiyiruppu on 19th June, 1971, leaving at 


. large other questions between the parties, 


namely whether he is an agriculturist or not, 
whether he is an agricultural labourer or 
not, whether the land is a kudiyiruppu or 
not, to be decided by common law Courts. 
If all these questions are within the jurisdic- 
tion of the Authorised Officer, then, by 
definition, they must be outside the jurisdic- 
tion of the civil Courts, and as I pointed 
out, the express terms of section 23 forbid 
the civil Courts even to issue an injunction 
in regard to these matters.” 


Kudiyiruppu. 
given a decision already, that would be 


binding on the panties,” 


1. (1979) 2 M.L.J. 369. 


10] 


In view of these conflicting judicial pronounce- 
ments by two single Judges of this Court. I 
am of the view that the matter has to be 
referred to a Bench of Judges. The papers 
may be placed before My Lord the Officiating 
Chief Justice for orders as to posting before 
a Bench of Judges. 


[The second appeal was accordingly posted 
before a Bench of two Judges. ] 


‘The Judgment of the Court was delivered by 


Ramanujam, J—This second appeal has been 
posted before us on an order of reference 
dated 18th March, 1981, by Maheswaran, J 
on the ground that there is a conflict of 
opinion as between two decisions of this Court 
Ganesan v. Madurai Achari», (N. S. Rama- 
swami, J.), on the one hand and Thangavelu 
Naicker v. Muthukumara Chettiar? (V. Bala- 
subrahmanyan, J.), on the other, on the Scope 
of section 23 of Tamil Nadu Act XL of 1971, 
hereinafter referred to as ‘the Act’. How- 
ever, after going through the said decisions, 
we are of the view that there is actually no 
conflict between the views expressed by 
N. S. Ramaswami, J., in Ganesan v, Madurai 
Achari* and Balasubrahmanyan, J., in Thanga- 
velu Naicker v. Muthukumara Chettiar?. We 
would like to refer to the facts of this case 
before considering the legal position as enun- 
ciated in the said two decisions, 


7. The respondent herein filed a suit for 
recovery of possession of 4 cents of house-site 
from the appellant-defendant. The suit was 
resisted by the defendant on the ground that 
he was entitled to the benefits of the Act and 
that the notice to quit was not valid. The 
trial Court held that the defendant was entitled 
to the benefits of the said Act and dismissed 
the suit on the ground of want of jurisdiction by 
the civil Court to pass a decree for Possession. 
The unsuccessful plaintiff filed appeal A.S. 
No. 90 of 1977 before the Sub-Court, Mayu- 
ram. In that appeal, the only question which 
was taken up for consideration was as to whe- 
ther the dismissal of the suit on the ground of 
want of jurisdiction to pass a decree for pos- 


aaa anama amamangun aa, 





1. (1978) 


91 L.W. 6 
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M.L.J. 369. 
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session by the civil Court could be sustained. 
The lower Appellate Court took the view rely- 
ing on the decision of N. S. Ramaswami, J., 
in Ganesan v. Madurai Achari', that though 
the defendant had prima facie shown that he 
was a tenant under the plaintiff in respect of 
the suit site and that he is entitled to the 
benefits of the Act, still the plaintiff was cer- 
tainly entitled to a decree for possession sub- 
ject to the defendant’s rights, if any, under 
the said Act. In this view, the lower Appel- 
late Court set aside the dismissal of the suit 
by the trial Court and passed a decree for 
Possession, however, making it subject to the 
tights of the defendant under the Act. 
Aggrieved against the judgment of the lower 
Appellate Court, the defendant has filed the 
second appeal contending that the lower 
Appellate Court is in error in passing a decree 
for possession after having affirmed the view 
of the trial Court that the defendant is entitl- 
ed to the benefits of the Act. 


8. The lower Appellate Court has proceed- 
ed on the basis that notwithstanding the decree 
for possession granted by the civil Court, the 
matter could still to be agitated by the defen- 
dant before the forums constituted under the 
Act and that therefore, the defendant will not 
be prejudiced by the decree being passed in 
favour of the plaintiff for possession in the 
suit. The learned counsel for the appellant 
points out that in the decision in Ganesan v. 
Madurai Achari', the facts of the case were 
entirely different and the principle of that deci- 
sion has been wrongly applied to the facts of 
this case by the lower Appellate Court. The 
learned counsel for the appellant then relies on 
the decision of Balasubrahmanyan, J., in 
Thangavelu. Naicker v. Muthukumara Chet- 
tiar’, wherein the learned Judge has specifi- 
cally hold that in respect of matters to be decid- 
ed by the authorities constituted under the 
Tamil Nadu Act XL of 1971, the civil Court 
has no jurisdiction in view of section 23 of 
that Act. The learned counsel for the res- 
pondent, however, contends that as per the 
decision of N. S. Ramaswami, J., in Ganesan 
v. Madurai Acharil, the civil Court has juris- 
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diction to pass a decree for possession even in 
cases where the defendant is found entitled to 
the benefits of the Act, leaving it for the defen- 
dant to work out of his rights under the Act. 
In the light of the said contentions urged on be- 
half of the appellant, we have to consider the 
relevant provisions of the Act and see whether 
there is any conflict between the decisions 
referred to above. 


9, The Tamil Nadu Act XL of 1971 which 
received the assent of the President on the 
20th December, 1971, was enacted for con- 
ferring ownership rights on occupants of 
kudiyiruppu in the State of ‘Tamil Nadu. 
Section 3 of the Act provides that any agricul- 
turist or agricultural labourer who was occupy- 
ing any kudiyiruppu on the 19th June, 1971, 
either as tenant or as licensee shall, with effect 
from the date of the commencement of the 
Act, be the owner of such kudiyiruppu and 
such kudiyiruppu shall vest in him absolutely 
free from all encumbrances. Section 4 says 
that if any dispute arises whether any agricul- 
turist labourer was occupying any kudiyiruppu, 
on the 19th June, 1971, for purposes of sec- 
tion 3 of the Act, such dispute shall be decided 
by the Authorised Officer and in deciding the 
dispute the authorised officer shall follow such 
procedure as may be prescribed. Section 5 
provides for an appeal against the decision 
rendered by the authorised officer under sec- 
tion 4. Section 23 bars the jurisdiction of the 
civil Courts in respect of matters which are to 
be decided by the authorities constituted under 
the Act. According to that section, no civil 
Court shall have jurisdiction in respect of any 
matter which the Government are, or the 
authorised officer is, empowered by or under 
the Act to determine. 





10. Section 23 of the Act is similar to sec- 
tion 16-A of the Tamil Nadu Act X of 1969. 
Section 16-A of the Tamil Nadu Act X of 
1969 came up for consideration before a Full 
Bench of this Court in Periathambi Gounden 
v. District Revenue Officer’. The Full Bench 
expressed the view that once the Record Offi- 
cer or any other authority functioning under 
the Tamil Nadu Act X of 1969 had come to 
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the conclusion that the land had been let for 
cultivaton by a tenant, the matters provided for 
in section 3 (2) of that Act had to be exclu- 
sively determined by such Record Officer or 
other authority and to that extent, the jurisdic- 
tion of the civil Court was barred under sec- 
tion 16-A of the Act. The Full Bench also 
took the view that after section 16-A had 
came into force, the natural and normal 
course for the parties was to go before the 
authorities constituted under the Tamil Nadu 
Act X of 1969 to decide the dispute whether 
a party was a cultivating tenant or not. 


11. We have to interpret section 23 of the Act 
in the light of Full Bench decision referred to 
above. Since section 23 bars the jurisdiction of 
the civil Court in respect of any matter which 
the Authorised Officer constituted under the 
Act has to decide; in this case the question whe- 
ther any agriculturist or agricultural labourer is 
in possession of kudiyiruppu has necessarily to 
be decided under section 4 of the Act by the 
authorised officer. A conjoint reading of sec- 
tion 4 and section 23 of the Act indicates 
that if an agriculturist or agricultural labourer 
raises a dispute that he is in possession of 
kudiyiruppu on the relevant date, he has to 
approach the authorised officer concerned for 
a decision on that point and cannot go be- 
fore a civil Court. 


12. However, situations may arise when one 
party proceeds on the basis that the Act does 
not apply to a particular piece of land, but the 
other party comes forward with a case that he 
is entitled to the benefits of the Act in relation 
to that land. Such was the case before 
N. S. Ramaswami, J., in Ganesan v. Madu- 
rai Achari». In that case, the plaintiff came 
forward with a suit for recovery of possession 
of the suit property from the defendant and 
the defendant contended that he is an agri- 
culturist in possession of the suit land as kudi- 
yiruppu and therefore he cannot be evicted 
from the suit land. The learned Judge held 
that the question whether a person is an agri- 
culturist or an agricultural labourer is under 
section 4 left to be decided by the civil Court 
though the further question whether such an 


eT TC 
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agriculturist or an agricultural labourer is occu- 
pying the kudiyiruppu on the relevant date and 
as such entitled to the benefits of the Act has 
necessarily to go before the authorised officer 
concerned and the civil Court will have no 
jurisdiction to decide that dispute. We are 
of the view that on the facts, the judgment in 
Ganesan v. Madurai Achari, cannot be con- 
strued as holding that in spite of section 23 
of the Act, the civil Court will have jurisdic- 
tion to decide the disputes contemplated by 
section 4. -According to. the learned. Judge, 
wheré a.plaintiff files. a suit for recovery of 
possession of a certain property presumably on 
the basis that the Tamil Nadu Act XL of 
1971 does not come into play, and the defen- 
dant by way of defence raises the plea that the 
suit land is coveredby that Act and: therefore 
he is entitled to the benefit, of the said Act, 
the Court cannot dismiss the suit merely on 
the basis of the defence unless the Court finds 
the defence put forward has been prima facie 
established. However, the learned Judge in 
that case directed a decree for possession to be 
passed subject to the rights of the defendant 
under the Act. It is in`the light of the said 
decision the lower Appellate Court had passed 
a decree for possession in this case. i 


13. Thangavelu Naicker v. Muthukumara 
Chettiar?, was.a case where the plaintiff came 
forward with a suit for injunction asserting that 
he is an agriculturist in possession of ` kudi- 
yiruppu and as such his possession should be 
protected by the issue of an injunction: Such 
a suit was tightly held to be barred by section 
23 of the Act as the plaintiff himself seeks a 
decision from the civil Court that he is an agri- 
culturist in possession of kudiyiruppu. On 
the facts of the respective cases, the said two 
decisions have to be taken as rightly decided 
and there is no conflict at all between them as 
both of them lay down that. the civil ‘Court’s 
jurisdiction is ousted by section 23 of the Act 
in respect of disputes coming under section 4 
of the Act. However, we are of the view that 
the direction given by N. S. Ramaswami, J., 
in Ganesan v. Madurai Achari, to grant’ a 
decree for possession to the plaintiff subject 
to the defendant’s rights under the Act has no 
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legal basis. Such a direction cannot be valid- 
ly, granted for, there is no provision in the 
Tamil Nadu Act XL of 1971 similar to sec- 
tion 10 of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 or section 3- 
of the Tamil Nadu - Cultivating Tenants’ 
Protection Act, 1955, wherein it is stated 
that notwithstanding any decree of ‘Court, 
the tenant cannot be evicted from the 
premises except in accordance with the 
provisions of the relative Acts. In the 
absence of any such provision: in the Act there 
is no method or manner by which the defen- 
dant could approach the authorised officer to 
get over the civil Court’s decree for possession 
and as the decree passed by the civil Court can 
immediately be put into execution he will be 
evicted from the kudiyiruppu notwithstanding 
his rights under the Act. Further, such a 
decrea for possession will be inconsistent with 
or defeat the provisions of the Act which is 
intended to confer certain benefit on persons 
occupying kudiyiruppu. 


14. We are, therefore, of the view that the 
lower Appellate Court is in error in passing a 
decree for possession against the defendant 
which is capable of being executed straight- 
way without reference to the provisions of the 
Act. Such a direction is also inconsistent 
with the findings rendered by the trial Court 
and affirmed by the lower Appellate Court 
that the defendant is entitled to the benefits of 
the Act. If the civil Court were to pass a 
decree for possession, that would be completely 
defeating the provisions of the said Act. In 
this view of the matter, we set aside the, deci- 
sion of the lower Appellate Court and restore 
the decision of the trial Court. It is, how- 
ever, made clear that the plaintiff, if so advised, 
can approach the authorities constituted under 
the Act for any relief as against the defendant 
under the provisions of the Act. 


15. In the result, the second appeal is allowed. 
But there will be no order as to costs. 


R.S. 





Appeal allowed. 


400 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—G. Ramanujam and G. Makes- 
w aran, FF. 
K. Chinna Vaira Thevar 

Petitioner * 


0. 
S. Vaira Thevar . Respon dent. 


Civil Procedure Code (V of 1908), Order 23, 
rule 1 (3)—Scope and applicability—“Suffi-. 
cient grounds’—Meaning—Failure of suit be- 
cause of inability of plaintiff to prove his case, 
whether amounts to “sufficient grounds’ —Suit 
for declaration dismissed—Appeal by plaintiff 
Application seeking permission to withdraw 
the suit with liberty to file fresh suit on the 
same cause of action — Allegation that certain 
records could not be produced as they were 
in High Court in a pending matter—Applica- 
tion allowed—Plaintiff permitted to withdraw 
the suit, with liberty to file fresh suit on the 
same cause of action—Order set aside in revi- 
sion. 


The main and substantial controversy 
before the trial Court was to what pai- 
mash number the svit property compris- 
edin a particular survey number in 
respect of which declaration of title was 
sought by the plaintiff corresponded. 


The trial Court dismissed the suit due. 


to the plaintiff’s failure to establish his 
case by producing the correlation register 
which was a necessary evidence to prove 
his case. ‘Ihe lower appellate Court, on 
an application filed before it during the 
pendency of the appeal under Order 23, 
rule 1 (3) of the Civil Procedure Code, 
to withdraw the suit with liberty to file 
a fresh svit on the same cause of action 
to enable him to produce the correlation 
register which had been filed in another 
case pending before the High Court 
allowed the application and permitted 
the plaintif to withdraw the suit with 
liberty to file a fresh suit. In a revision 
petition to the High Court against the 
order the question was raised whether 
the non-availability of relevant evidence 
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at the stage of trial was sufficient ground 
to allow the plaintiff to withdraw the 
sult. $ 


Held: ‘The failure or inability of the 
plaintiff to secure necessary evidence to 
support his case will not be a ground 
as contemplated in Order 23, rule 1 
(3) (b). The expression “sufficient 
grounds” will not take in dismissal of a 
suit on the ground that the plaintiff has 
not established his case. If it is other- 
wise, in all cases where a suit or appeal 
is dismissed on merits, the plaintiff or 
appellant, as the case may be, May come 
forward with an application under the 
said rule to have the suit withdrawn, 
with liberty to file a fresh suit later on, 
on the same cause ofaction. If such a 
thing is permitted there will be no end 
to litigation. Therefore the legislature 
could not have contempla ted- ‘dismissal 
of a suit on merits’? as being a sufficient 
ground for permitting the plaintiffs to 
withdraw the suit under rule 1 (3) (b) 
of Order 23. The object of the rule is 
not to enable the plaintiffafter he has 
failed to establish his case by adducing 
requisite evidence to have a further op- 
portunity to file a fresh suit to reagitate 
the matter so as to prejudice the other 
side. On the facts of the present case 
it cannot be said that the plaintiff was 
notin a position to produce the original 
correlation register; the could have obe- 
tained relevant extracts therefrom and 
produced the sameas secondary evidence. 
The mete fact that the plaintiff was not 
able to secure the necessary evidence at 
the trial stage to prove his case is no 
ground for invoking Order 23, rule 1 
(3) of the Gode of Civll Procedure. 


[Paras. 11 and 16.] 


Cases referred to:— 


Charles Samuel v. Board of Trustee, Deva- 
swon Board Office, (1978) 91 L. W. 320; 
Elevarthi Nadipabha v. Elevarthi P. Ven- 
kataraju, (1966) 1 M.L.J. 359: 79 L. W. 
90: A.I.R. 1966 Mad. 346; Sivagaminatha 
Pillai yv. Venkitaswami Naicker, (1948) 2 M. 
L.J. 367: 61 L.W. 647: ALR. 1949 Mad. 
295;; Venkata v. Nimmakayala, (1949) 1 M. 
L.J. 68: A.I.R. 1949 Mad. 441, 


1) 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Subordinate 
Judge, Madurai dated 6th September, 
1979 and made in I. A. No. 602 of 1979 
in A. S. Ne. 6 of 1979. ` 


The Court (Setkraman, F.) 
following 


‘Orper.—This may be posted before a 
‘Bench in view of certain obser vations 
of V. Balasubrahmanyan, J., in Charles 
Samuel v. Board of Trustee, Devaswam 
‘Board Office  Suchindram, Kanyakumari 
District,! which appear to be in conflict 
‘with the-.decision of A. Varadarajan, J. 
referred in paragraph Gat page 321 of 
the decision referred to above. The 
papers may be placed before my Lord 
the Chief Justice for appropriate direc. 
tions: 

A. Varadarajan, for Petitioner. 

M. Veluswami, for. Respondent. 

The Order of the Covrt was pronounced 
by : 

Ramanujam, 7.—This matter has been 
posted before us on an order of reference 
made by Sethuraman, J.,ashe felt that 
there was a conflict between the decision 
-of Ba lasubrah manyan, J. in Charles Samuel 
S. (died) v. Board of Trustees, Davaswam 
Boord Office, Suchindram, Kanyakumari! 
and that of Varadarajan, J., as he then 
was, in N. Lakshmanan Nadar v.’ Board of 
Trustees, Deoasthanam Board Office, 
Suchindram Kanya kumari2. 


made 


2. Beforedealing with the point in respect 
œf which a conflict is said to have arisen, 
it is necessary to set out briefly, the 
facts of this case. The respondent here 
in filed a suit for decleration of his 
title to the suit property comprised in 
S.No. 379/2, Velampatti village and for 
an injunction restraining the petitioner. 
defendant from interfering ‘with ` hbis 
possession and enjoyment of the same. 
The plaintiff’s case was that by means 
ofa registered sale deed, dated 24th 
June, 1953, he purchased from one Seeni 
“Thevar the suit property, which was 
paimash No. 26subsequently correlated 
during the survey as S. No. 379/2. The 
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suit was resisted by the defendant on 
‘the ground that the suit property come 
prised in S. ‘No. 379/2 ccrresponded to 
old paimask Nos. 69 (p) and 35 (p), 
that those paimash numbers belonged 
‘to his forefathers and that they were 
allotted tohimin a partition between 
himandhis brothers. Thus, the main 
andsubstantial controversy before the 
trial Court was, whether S. No. 379/2 
inrespect of which declaration of title 
was soughtfor by the plaintiff corres- 
ponded to the ‘old patmash No. 26, as 
alleged by him, or whether it corres- 
ponded to old paimash No. 69 (p) and 
35 (p), as alleged by the defendant. 
The trial Court has, after analysing 
the evidence, dismissed the respondents 
plaintiff’s suit on the Main groynd that 
he has not established that the suit 
S. No. 379/2 corresponded to old pai- 
Mash No, 26. The respordent-plaintiff 
has preferred an appeal, A.S. No. 6 of 
1979 before the Court of the Subordi- 
nate Judge, Madurai. 


3. During the pendency of that appeal, 
he has filed an application I.A. No. 602 of 
1979 under Order 23, rule 1 (3) of the 
Code of Civil Procedure for permission 
to withdraw his suit with liberty to file’ 
a fresh suit on the same cause of 
action. In the affidavit filed in supe 
port of that application, he statedthat 
steps were taken by him to summon 
the correlation register from the Assis- 
tant Settlement Officer, Madurai, for 
the purpose of establishing the correla = 
tion between the suit S. No. 379/2 
and the paimash No. 26, that, the 
correlation register had not, however, 
been produced on the ground that it 
was filed in another case pending before 
the High Court, that hence he was not 
in a position to prove the correlation 
at the trial stage that unless he 
wasable to prove the correlation he 
could not also succeed in tke appeal, 
and that therefore he may be permitted 
te withdraw the suit, with liberty to 
file a fresh suit on the same cause of 
action, after the receipt of the correla. 
tion register from the High Court by 
the Assistant Settlement w, Officer, 
Ma durai. 


4. The said application was opposed by the 
péetitioner-defendant on the ground thatit 
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cannot be maintained under 
rule 1 (3) of the Code as the suit has not 
- failed by reason of some formal defect, and 
that as the suit has been dismissed on 
merits, itis not open to the plaintiff to 
seek the permission of the Court for with- 
drawing the suit with liberty to file a fresh 
suit on the same cause of action. 


5. The lower Court however allowed the 
application and permittedthe plaintiff tu 
withdraw the suit with liberty to file a 
fresh suiton the same cause of action, 
giving the following reason: 


“Thus, asadverted above, the petitioner 
(the respondent in this civil revision 
petition) has stated that in spite of his 
best efforts he cculd not get the correlation 
register to substantiate his case and 
therefore if and when he gets the same 
he would file a fresh suit on the same 
cause of action after withdrawing the 
suit. Therefore I find that there is 
suffi cient reason for granting permission 
to the petitioner to withdraw the suit in 
O.S. No. 70 of 1977 on the fileof D.M.C. 


and to file afresh suit on the same 
cause of action”. 
The said order of the lower Court has 


been challenged in this revision petition 
by the defendant. 


6. When the revision petition come vp for 
admission before Sethuraman,]J., he felt that 
on the question invclved in this case, there 
are two conflicting decisions, and that for 
resolving the conflict, the matterhasio be 
posted before a Bench. That is how the 
matter has come before as. 7 


7. Admittedly in this case, the dismissal of 
the suit was not because of any formal 
defect, butit was due to the fact that the 
respondent=plaintiff was not able to establisk 
his case by producing the correlation 
register, which is a necessary piece of evi- 
dence to prove his case. The question is, 
whether the inability, of the plaintiff to 
adduce proper and necessary evidence 
before the Court to prove his case can be 
taken to be a sufficient ground for allowing 
him to withdraw the suit with liberty to 
file a-fresh suit on tk esame cause ‘of action 
ata later stage,as and whenhe is able to 
secure the required evidence to prove his 
ca se., | 
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Order 23, rule 1 (3) of the Code of Civil 
Pro cedure is as follows:— 


“1 (3). Waere the Court is satisfied— 


(a) that a suit must fail 
some formal defect, or 


by reason of 


(b) that there are sufficient grounds for 
allowing the plaintifl to institute a fiesh 
suit for the subject-matter of a suit or 
part ofa claim, it may, on such terms 
asit thinks fit, grant the plaintiff permis- 
sion to withdraw from such suit or such 
part of the claim with liberty to institute 
a fresh suit in respect of the subject» 
Matter of such suit or such part of the 
claim,’? 


Since the suitin this case has not failed 
by reason of any formal defect, clause (a) 
ofrule 1 (3) cannot come into play, ard 
therefore itbas to be seen whethe: the 
respondent herein can seek the aid of 
clause (b) ofrule 1 (3). The question is, 
whether the non-availability cf selevant 
evidence at the stage cf trial cr at the 
stage ofappea]l is sufficient ground for 
allowing the plaintiff to withcraw the suit 
with liberty to file a fresh suit or tke 
same cause Of action and in respect of the- 
same subject-matter. 


8. Construing the prov’sion in Orcer: 
23,rule 1 (3) (a) of the Code,Veradarajan,, 
J., as hethen was, in N. Lakshmanan Nadar 
v. Board of Trustees, Devasthanam, Board’ 
Office, Suckindram, Kanyakumari District! 

has taken the view that since the suit in 

that case has been dismissed for want of 
notice under section 34 oi the Tamil Nadu. 
Act XXX of 1959, the suit should be taken 

to have failed because of formal defect,. 
and that once the suit has failed because 

of forma] defect, the second arpellate Court 
can grant permission to the plaintiff to- 
withdraw the suit with liberty to file a 

fresh suit on the same cause of action 

after giving the requisite notice. 


9. Balasubrahmanyan, J., in Charles: 
Samuel S. (died) v. Board of Trustees,. 
Devaswom Board Office, Suchindram,. 


Kanyakumari2 while dealing with a similar 
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application for with drawl of the suit with 
liberty to file a fresh suit at the stage of 
secondappeal,heldthateven in a case 
where a suit is likely to fail or has 
in fact failed because of a formal defect, 
the Court has still discretion to refuse 
leave, having regard to the circumstan~ 
ces of the case. Before,Balasubrah manyan, 
J., the aforesaid judgment of 
Varadarajan, J., as he then was, was 
referred to in support of the contention 
that in all cases wherea suit is likely 
to fail due to a formal defect, the Court 
can grant leave. Balasubrahmanysan, J., 
observed that even if the suit were to 


fail due to a formal defect, it is not 
thelaw that the Court must, as a 
matter of course and in every case, 


grant leave to the plaintiff to withdraw 
his suit, that under Order 23, rule 1l 
(2) (corresponding to present rule 1 (3) 
the grant of leave to withdraw a suit 
isalways a matter for the discretion 
of the Court, and that whether a case 
falls under clause (a) or clause (b) of 
that rule, the Court has discretion to 
aliow or not to allow the withdrawal of 
the suit with liberty to filea fresh suit 
on the same cause of action. In the 
case before Balasubrahmanyan, J., the 
suit filed by the plaintiff had failed as 
it was not preceded by a service of 
notice under section 34 of the Tamil 


Varadarajan, J.. held that as the non- 
issue of a notice prior to the suit wasa 
formal defect leave to withdraw the suit 
is to be granted, Balasubrahmanyan, J, 
has held. that the non-issue of a notice 
was not a formal defectand even if it 
was so the Court can refuse to exercise 
its discretion to grant leave to the 
plaintiff to withdraw the suit with 
liberty tofile a fresh suit, on the same 
cause of action. ` 


10. Though there is an apparent con-« 
flict between the two views—one holding 
that the non-issue of a statutory notice 
prior to suit is a formal defect and the 
other holding that the non-issue of such 
notice isnota formal defect——itis not 
necessary for the purpose of this case to 
resolve that conflict. Here the suit has 
been dismissed on merits, namely, on the 
ground that the plaintiff has not esta= 
blished his case that the suit -property 
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S.No. 379/2 corresponded to paimash 
No. 26 admittedly owned by him. Further, 
the decisions referred to above dealt 
with the provisions contained in Order 
23, rule 1 (3) (a) of the Code. But we 
are now concerned in this case with the 
scope of Order 23, rule 1 (3) (6) ofthe 
Code. Thus the only question that 
arises for consideration in this case is, 
whether the failure of the suit on merits 
or the inability of the plaintiff to prove 
his case byadducing necessary evidence 
can be taken as a “sufficient ground’? 
for the grantof leave to withdraw the 
suit with liberty to file a fresh suit under 
Order 23,rule 1 (3) (6) of the Gode. 


11. After adue consideration ofthe ma t'er,} 
we are of the view that the failure or ine 
ability of the plaintiff to secure necessar yj} 
evidence to support his case willnot be a 
ground as contemplated in the said rule.} 
The expression, “sufficient grounds’? oc- 
curring in the aforesaid rule will not take} 
in, dismissalcf a suit on the ground} 
that the plaintiff has not established his) 
case. If itis otherwise, in all cases} 
where a suit or appeal is dismissed onf 
merits, the plainti!i or appellant, as the 
case May be, may come forward with anf 
application under the said rule to have} 
the suit withdrawn, with liberty to file a} 
fresh suit later on, the same cause 
of action. ifsuch a thing is permitted, 
there will be noend to any litigation. 
Therefore the Legislature would not have 
contemplated “dismisse] of a suit on 
merits’? as being a sufficient ground for 
permitting the plaintiff to withdraw the 
suit with liberty file afresk suit. The 
failure of the plaintiff to provehis case 
is no ground for allowing him to with- 
draw the suit under rule 1 (3) (6) of 
Order 23. The object of the rule is 
not to enable the plaintiff after he has| 
failed to establish his case by adducing 
requisite evidence to have a further 
opportunity to file a fresh suit to 
reagitate the matter so as to prejudice 
the cther side. 


12. The view which we have expressed 
above is in accord with the view taken 
in the following decisions. In E/eavarthi 
Nadipabka v. Elevarthi P. Venkatarajul also 
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a suit for declaration and injunction 
was filed by the plaintiff alleging that 
he got his title to the suit property 
under the compromise decree in a partis 
tion suit and that he was in exclusive 
possession of the same. Tke defendant 
vesisted the plaintiff’s claim. The trial 
Court found that the plaintiff could not 
correlate the suit property to any item 
in the prior compromise decree and dis- 
missed the suit. At the appellate stage, 
the Subordinate Judge granted pern.is~ 
sion to the plaintiff to withdraw the 
appeal and the suit with liberty to file 
a fresh suit. On revision to the High 
Court, against the order of the appellate 
Court, Natesan, J., held that as the suit 
had not failed by reason of any 
technical or forma! defect, but dismissed 
on the merits of the case, Order 23, 
rule 1 of the Code of Civil Procedure 
could not be applied. The learned Judge 
also observed that appellate Courts 
should be slow and cavtious to exercise 
the powers under Order 23, rule 1 
‘Code of Civil Procedure and permit the 
defeated plaintiff to withdraw the sut 
with liberty to file a frest suit so as to 
enable him to reagitate the matter once 
again, and that where defect, if any 
could be cured by an amendment of the 
plaint the Court should not ordinarily 
permit the withdrawal of a suit with 
Jiberty toinstitute a fresh suit. 


13. In Sivagaminatha Pillai v. Venkita swami 
Naicker! Yahya Ali, J, dealing with the 
‘scope of Order 23, rule 1 (2), corres 
ponding to present rule 1 (3), held 
that where after an appreciable portion 
of the material evidence has been ads 
‘duced, the plaintiff finds that the evid- 
‘ence is insufficient to establish the case 
propounded by him in the plaint and 
‘applies for withdrawal of the suit, it will 
be contrary to the letter as well as the 
‘spirit of sub-rule (2) of Order 23, rule 1 
of the Code of Civil Procedure to permit 
the plaintiff to institute a fresh suit on 
the same cause of action. 


14. The case before usis ana fortiori one, 
asthe entire evidence in the case has 
‘been considered by the trial Court and 
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ithas been found by the trial Court that 
sufficient evidence has not been adduced 
to establish the plaintiff’s case that the 
suit property was criginally comprised 
in paimash No. 26. If, according to 
Yahya Ali, J. evenat the trial stage the 
plaintiff cannot be permitted to with- 
draw the suit, when he finds that the 
evidence adduced by the plaintiff is in- 
sufficient to establish the case propound- 
ed by him, we do not see how he can 
be permitted to withdraw the suit at 
the appellate stage, after the trial 
Courthas considered the entire evidence 
on merits and held that the evidence 
adduced is insufficient to establish the 
plaintiff’s caSe. 


15. In Venkata v. Nimmakayald!| 
Panchapakesa Iyer, J.,has dealt with a 
case where the plaintiff’s suit failed on 
the ground that the relevant sketch 
had not been proved by the plaintiff to 
show that the suit property wasa public 
rastha or ground. There a suit was filed 
for a declaration that certain rasika was 


a public rastha and after the trial 
Court dismissed the suit on the 
ground that a proper sketch showing 


the disputed rastha had not been produ- 
ced by the plaintiff, at the stage of 
appeal, the plaintiff prayed for 
leave to withdraw the suit with liberty 
to filea fresh suit and the appellate 
Court granted leave. Panchapakesa 
Ayyar, J., held that the appellate Court 
hadacted without jurisdiction and with 
material irregularity in allowing the 
withdrawal of the suitat such a late 


stage. The following observations of 
the learned Judge in that case are 
pertinent: 
“Any Court allowing a party to 
withdraw froma suit with liberty to 


file a fresh suit at such a late stage as 
this, after arguments also have been 
addressed in appeal,is bound to give 
satisfactory reasons falling within 
Order 23,rule 1, Civil Procedure Code. 
The lower appella te Gourthas undoub- 
tedly failedto do so. Itis not clear what 
it Meant by saying that the suit was 
defective for want of a proper sketch 
showing the disputed rastha and the 
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situation of the various..Jands which 
appeared in the evidence. There were 


two sketches before it, namely, the 
plan filed by the plaintiff. along with 
his plaintand the plan ‘filed by tke 
defendants Exhibit Dal. It wanted a 
more detailed and accurate sketch 
then either of these; it was within its 
powers to direct the parties to get a 
commissioner appointed to draw a 
correct sketch with full details, or to 
’ suggest a local inspection by itself to 
clear up all the doubts it had.” 


16. On the facts of the present case, 
it cannot be said that the plaintiff 
was not in a position to produce the 
necessary evidence before the trial Court. 
Even if the plaintiff was not able to get 
at the original correlation register, he 
could have obtained relevant extracts 
therefrom and produced the same as 
secondary evidence. There are also 
other modes of proving the fact of 
correlation and one is by examining a 
Surveyor connected with the Department 
of Survey to find out the corresponding 
paimash Number for the suit No. 379/2. 
It is not possible therefore to say 
that the plaintiff was not in a position 
to establish his case at all before the 
trial Court. If the attempt of the 
plaintiff to have the suit withdrawn, 
with liberty to filea fresh suit is only to 
have an opportunity to establish the 
correlation, he could have asked for such 
an adjournment before the trial Court 
for' that purpose or before the appellate 
Court itself, without withdrawing the 
swit and filing a fresh suit for the same 
purpose. Even atthe appellate stage, he 
could have asked for the appointment of 
a Surveycr as Commissioner to correlate 
paimash No. 26 to the present survey 
number and to locate the same on ground 
or he could have sought an adjournment 
of the appealso as toenable him to get 
the original correlation register or pro- 
duce extracts from the Original register 
for the purpose of establishing his case 
at the stage of the appeal. The mere 
fact that the plaintiff was not able to 
secure the necessary evidence at the trial 
stage to prove his case isno ground for 
invoking arder 23,rule 1 (3) of the Code 
of Civil Procedure. 
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17. In this view of. the matter, we hold 
that the order of the Court below 
permitting the respondent herein to 
withdraw the suit, with liberty to filea 
fresh suit, cannot legally be sustainéd. 
Hence the order of the Court below 
is set aside and the civil revision 
petition is allowed. The Court below 
is directed to dispose of the appeal 
on merits, after giving sufficient 
opportunity to the respondent-plaintiff 
to establish his case by securing the 
production of the original correlation 
register or extracts therefrom or by 
seeking the appointment of a Surveyor 
as Commissioner to correlate the paimash 
No. 26 with the survey numbers with 
reference to survey and_ settlement 
registers that are available with the 
Department, or by producing such other 
document or documents which the 
plaintiff wants to produce at the appele 
late stage -to establish the necessary 


correlation. There will be no order as to 
costs, 
R. S. ——— Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam and M. Fakkir- 
mohammed, JJ. 


Rethinasamy Petitioner* 


` D. 


Komalavalli and another 
Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 23 (1) (b) — 
Limitation: Act (XXXVI of 1963), sections 5 
and 29 (2)—Eviction order against tenant 
passed by Rent Controller—Appeal to Appel- 
late Authority—Delay in filing appeal—Appli- 
cation to condone delay—Section 5, Limita- 
tion Act—Applicability. 
There was a delay of 28 days in filing an appeal 
to the Appellate Authority from an order of 
eviction passed by the Rent Controller under the 
Tamil Nadu Act (XVIII of 1960). An appli- 
cation for condoning the delay was filed along 
with the appeal. The Appellate Authority held 
that sectior. 5 of the Limitation Act, will not 
have any application as far as the provisions 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act are concerned and in that view 
he dismissed the application. On revision 
from that order to the High Court, 
Held: The question was whether the Appel- 
Jate Authority constituted! under section 23 
(1) (b) of the Tamil Nadu Act (XVIII of 
1960) (as amended by Act XXIII of 1973), 
is a ‘Court’ as described in section 5 of the 
Limitation Act. The word “Court” has not 
- been defined in the present Limitation Act 
(XXXVI of 1963) or in the old Limita- 
tion Act (IX of 1908). 


Section 5 of the old Limitation Act, had res- 
tricted its application to certain proceedings, 
whereas the new Act (XXXVI of 1963), has 
wider application. But the common feature 
in section 5 of both the Acts is the term 
“Court”. ‘ 

There is a special period of Limitation fixed 
in the present Rent Control Act, for filing an 
appeal before the Appellate Authority. There 
is no specific exclusion of the application of 
ee ee aa dh 


*C.R.P. No. 3288 of 1980. 
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section 5 of the Limitation Act anywhere in 
Act XVIII of 1960. Of course, according to 
the proviso to section 25 (2) of the said Act, 
if a revision application is filed beyond one 
month from the date on which an order of 
the Appellate Authority is passed, the High 
Court may in its discretion, allow further time 
not exceeding one month for filing of any 
such application. Therefore, section 5 of the 
Limitation Act, cannot be invoked as regards 
a revision petition filed in the High Court under 
section 25 of the Act XVIII of 1960, because 
the application of section 5 is impliedly ex- 
cluded: by prescribing a special period of exten- 
sion of time for limitation. The forum of 
Rent Control litigation has been gradually 
shifted from the ‘Revenue Officials to the 
Courts though the Rent Controller and the 
Appellate ‘Authority are not described as 
‘Courts’ in the Act. The fact remains that 
the Rent Control legislation has undergone 
several amendments year after year and Act 
XVIII of 1960, is in existence as amended by 
Act I of 1980, at present. Evidently, there 
was awakening among all the concerned quar- 
ters that to suit the changed conditions and 
circumstances, the administration of the Rent 
Control laws also required change of hands 
from non-judicial officers to judicial officers, 
who are functioning as Courts. 


[Paras. 21, 24.] 


In section 23, under which the Appellate 
Authority has been constituted and in which 
the special period of limitation has also been 
prescribed for the filing of an appeal, there is 
no specific ‘exclusion of the application of 
section 5 of the Limitation Act, just as there 
is a specific exclusion in section 25. There- 
fore it follows that section 29 (2) of the Limi- 
tation Act, governs special periods prescribed 
in the special and local Jaws of which the 
Rent Control Act, is one. The application of 
sections 4 to 24 are not excluded in their 
application to the appeal filed under section 
23 of the Tamil Nadu Act XVIII of 1960. 

The question whether the Appellate Authority 
is a persona designata or not is not a criterion 
for invoking the application of section 5 of the 
Indian Limitation Act, since the main question 
to be considered is whether the Appellate 
Authority is a ‘Court’ as described in section 
5 of the Indian Limitation Act. [Para 26.] 
Though the authorities under the Rent Con- 
trol ‘Act are not described as ‘Courts’ the pro- 


1] 


cedure and final decisions are akin to that of 
a Court as observed by the Supreme ‘Court in 
Jugal Kishore Singa v. Co-operative Bank, 
(1967) 3 S.C.R. 163. This view is also in 
tune with the. definition of the word ‘Court’ 
in section 3 of the “Madras Court-fees ‘Act, 
Section 3 of the Evidence Act and section 20 
of the Indian Penal Code. [Para. 29..] 


The Indian Limitation Act is not applicable 
to specified Courts and Tribunals alone. ‘The 
new Limitation Act is alive to the changed 
circumstances and causes due to developed: liti- 
gation, as is clear from the change in the pre- 
amble which refers not only to suits, but also 
to other proceedings. The term “other pro- 
ceedings” include and embrace proceedings 
under the special and local Jaws. If the 
intention of Parliament was to restrict the 
Limitation Act only to the civil Courts, it 
would certainly have defined the term “Court” 
in the Limitation Act. For the purpose of 
sections 3, 5 and 29 (2) of the Indian Limi- 
tation Act, the Appellate Authority is a ‘Court’ 
and section 5 of the Limitation Act, is appli- 
cable to an appeal preferred by the petitioner 
before the Appellate Authority constituted 
under section 23 (1) (b) of the Madras Build- 
ings (Lease and Rent Control) Act (XVIII 
of 1960) . [Paras. 31 and 42.] 
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L.J. 287; Town Municipal Council v. Labour 
Court, (1970) 1 S.C.R. 51: (1970) 1 S. 
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chand and Company v. Jawahar Mills, 1953 
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L.J. 364: A.I.R. 1953 S. C. 98; Athani 
Municipality v. Labour Court, (1970) 1 S.C. 
J. 1: A.I.R. 1969 S.C. 1335; Rayala Cor- 
poration (Madras) v. Syed Rawner and Com- 
pany, (1957) 1 M.L.Ji. 241: I.L.R. (1957) 
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385; Rafeeg Ahmed Sahib v. Istiaqg Ahmed, 
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Nityananda v. Life Insurance Corporation, 
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Petition under section 25 of Act XVIII 
of 1960 as amended by Act XXIII of 1973, ` 
praying the High ‘Court to revise the Order 
of the Court of the Subordinate Judge, Mayu- 
ram, dated Ist November, 1980 and made in 
I.A. No.: 458 of 1980 in unfiled C.M.A. 
No. 01 1980. 


Somasundaram and 4. S. 
muarthy; for Petitioner. 


Venkatachala- 


G. Subramaniam, for Respondents. 


The Court made the following 


ORDER. —The question that arises for decision 
in this civil revision petition is, whether sec- 
tion 5 of the Limitation ‘Act, 1963 applies to 
appeals preferred under section 23 (1) (b) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended 
by Act XXIII of 1973 (hereinafter referred 
to as the Act). The facts are not in contro- 
versy. In R.O.C.P. No. 18 of 1979 on 
the file of the Rent Controller (District Mun- 
sif), Sirkali, the first respondent herein ob- 
tained an order of eviction against the peti- 
tioner herein and: his wife, the second respon- 
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dent herein, on the ground that they had 
committed wilful default in the payment of 
rents and also on the ground of personal 
occupation. The order of eviction was passed 
on lith April, 1980, and an appeal against 
this order of eviction was filed before the 
Appellate Authority (Sub-Court, Mayuram) 
on 18th June, 1980. It is not disputed 
that a delay of 28 days had occurred in pre- 
ferring the appeal. In I.A. No. 458 of 
1980, the petitioner prayed that the delay in 
filing the appeal should be condoned. In the 
affidavit in support of the application, the peti- 
tioner had attempted to explain the delay 
that had occurred in the filing of the appeal. 
In the course of the counter filed by the first 
respondent herein, the attempted explanation 
of the petitioner for the delayed filing of the 
appeal before the Appellate Authority was 
disputed and a further objection was also 
raised that section 5 of the Limitation Act is 
inapplicable to appeals under section 23 (1) 
(b) of the Act. 


2. The Appellate Authority (Subordinate 
Judge) Mayuram, who enquired into this 
application, held relying upon S. Ganapathy 
v. N. Kumaraswamit and J. Easwaran v. 
Palaniammal?, that section 5 of the Limita- 
tion Act, will not have any application as far 
as the provisions of the Rent Control Act are 
concerned. In this view, the merits were not 
gone into, but the application. was dismissed. 
It is the correctness of this order that is chal- 
Jenged in this civil revision petition. 


3. The learned counsel for the petitioner 
contends on the strength of the decision in 
E. K. Venkaimarban v. Dakshinamurthy’, 
that section 5 of the Limitation Act, would be 
applicable to appeals filed under section 23 
(1) (b) of the Act. On the other hand, the 
learned counsel for the first respondent, besi- 
des contending that on the merits the peti- 
tioner has not established a case for excusing 
the delay, relied upon the judgment of N. S. 
Ramaswami, J., in J. Easwaran v. Palani- 
ammal?, and the decision of ‘Gokulakrishnan, 


1. (1975) 2 M.L.J. 171: 88 L.W. 525: 
‘A.I.R. 1975 Mad. 383. 
2. (1974) T.L.N.J. 380. 
3. (1981) 2 M.L.J. 275: 94 L.Wi. 243. 
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J., (as he then was) in S. Ganapathy v. N.. 
Kumaraswami', for the position that sec-- 
tion 5 of the Limitation ‘Act, 1963, will not 
apply to appeals under section 23 (1) (b) of 
the Act, 


4. In the first of these decisions in J, Easwa-- 
ran v. Palaniammal?, Ni. S. Ramaswami, J., 
had taken the view that the Rent Controller 
and the Appellate Authority under the Act 
are not Courts, but only persona designata 
and, therefore, section 5 of the Limitation Act 
cannot be invoked before those authorities 
which are not Courts. In S. Ganapathy v. 
N. Kumaraswami', Gokulakrishnan, J. (as he 
then was), referred to the judgment in J. 
Easwaran v. Palaniammal?, and ultimately 
held at page 175 that the authorities constitut- 
ed under the Act are persona designata and 
the provisions of the Limitation Act applicable 
to proceedings before Courts cannot be in- 
voked before such authorities. The learned 
Judge has also expressed the view that the 
Act is a compact Code by itself providing for 
the period of limitation for preferring appeals 
and that the provisions of section 5 of the 
Limitation Act cannot be applied to proceed- 
ings thereunder. In doing so, the learned 
Judge considered the Full Bench decision of the 
Kerala High Court in J. Fernandez v. A. K. 
Umma, and felt inclined to follow the ratio 
in that case in preference to the decision of a 
Division Bench of the Calcutta High Court in 
Imperial Bucket Company v. Sm, Bhagwati 
Basik*, and that of the Bombay High ‘Court in 


Vasanji Chela and Company v. State of 
Maharashtra. 
5. In E. K. Venkaimarban v. Dakshina- 


murihy?, Balasubrahmanyan, J., struck a total- 
ly different note. ‘According to the learned 
Judge, neither principle nor precedent stood im 
the way of holding that the Appellate Autho- 
rities constituted under section 23 (1) (b) of 
the Act are Courts within the meaning of sec- 
tion 5 of the Limitation Act, 1963. In addi-- 


bad 


1. (1975) 2M.L.J. 171: 88 L.W. 525: 
A.I.R. 1975 Mad. 383. 


2. (1974) T.L.N.J. 380. 

3. 1973 K.L.T. 138: A.I.R. 1974 Ker. 
162. 

4. A.I.R. 1954 Cal. 520. 

5. (1968) 22.S.T.C. 104. 

6. (1981) 1 M.L.J. 275: 94 L.W. 243. 
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tion, the learned Judge further proceeded to 
hold that by reason of section 29 (2) of the 
Limitation Act, 1963, section 5 of the Limita- 
tion Act would be applicable and its appli- 
cability not having been excluded by any of 
. the provisions of the Act, the Appellate Autho- 
rity will have the power to entertain the 
application under section 5 of the Limitation 
Act to condone the delay. Thus, the view 
expressed by Balasubrahmanyan, (J., is not in 
conformity with the earlier expression of 
opinion in this regard by this ‘Court including 
that of N. S. Ramaswami, J., in J. Easwaran 
v. Palaniammal', and Gokulakrishnan, J., (as 
he then was) in 5 Ganapathy v. N. Kumara- 
swami. Indeed, Balasubrahmanyan, J., has 
pinted out that the decision of the Supreme 
Court in Central Talkies Limited v. Dwaraka 
Prasad®, renders all the earlier decisions of 
this Court incorrectly decided when they had 
laid down that the Appellate Authority under 
section 23 of the Act is persona designata, 


6. Having regard to the contradictory and 
conflicting views expressed by N. S. Rama- 
swami, J., and Gokulakrishnan, J., (as he then 
was) in the decisions referred to earlier on the 
one hand and by Balasubrahmanyan, J., in the 
decision referred to later on the other hand, it 
is desirable that this important question which 
is likely to arise frequently, namely, the appli- 
cability of section 5 of the Limitation Act, 
1963 to appeals under section 23 (1) (b) of 
the Act is authoritatively decided by a Divi- 
sion Bench of this Court in order to lay down 
the correct position and also to be of guidance 
to the authorities under the Act. Under these 
circumstances, I direct that the papers in the 
above civil revision petition be placed before 
My Lord the Officiating 'Chief Justice, for 
orders regarding the pesting of the above civil 
revision petition before a Bench for disposal. 


In pursuance of the aforesaid referen-e 
this petition coming on for hearing on Wednes- 
day the 22nd April, 1981, in the presence of 
the said Advocate and having stood over for 
consideration till this day, the Court made the 
following Order: 


1. (1974) T.L.N.J. 380. 

2. (1975) 2 M.L.4. mi 88 L.W. 525. 

3. (1962) 2 S.C.J. A.I.R. 1061 
S.C. 606. gi 


m LJ-52 


RETHINASAMY 0. KOMALAVALLI (Fa kkir Mohammad, 7.) 


409 


The Judgment of the Court was delivered by 
Fakrir Mohammad, J—This matter has come 
before the Bench on a reference by Ratnam, 
J., on account of conflicting views expressed in 
the judgments of Single Judges, namely, by 
Balasubrabmanyan, J., In Venkaimarban v. 
Dakshinamoorthi!, by N. S. Ramaswami, J., in 
J. Easwaran v. Palaniammal? and by Gokula- 
krishnan, J. (as he then was), in S. Ganapathy 
v. Kumaraswamy*, on the important question 
whether section 5 of the Limitation Act, 1963 
applies to appeals preferred under section 23 
(1) (b) of the Tamil Nadu Buildings (Lease 
and Rent Control Act (XVIII of 1960 (as 
amended by Act XXIII of 1973). 


7-9. The first respondent herein obtained an 
order of eviction against the petitioner and his 
wife, who, is the second respondent herein in 
R.C.O.P. No. 18 of 1979 on the file of the 
Rent Controller (District Munsif, Sirkali). 
The eviction order was passed on 11th April, 
1980. The petitioner filed an appeal against 
the said order before the appellate authority, 
Sub-Court, Mayuram) on 18th June, 1980, 
after a delay of 28 days. The petitioner filed 
I.A. No. 458 of 1980 under section 5 of the 
Limitation Act for condoning the delay of 28 
days. The first respondent raised an objection, 
inter alia, that section 5 of the Limitation Act 
is not applicable to appeals filed under sec- 
tion 23 (1) (b) of the Act, XVIII of 1960. 

10. The Appellate Authority took up the 
question whether section 5 of the Limitation 
Act would apply to an appeal filed under the 
Rent Control Act for consideration in the 
first instance. Relying upon the decisions in 
Ganapathy v. Kumaraswamy® and Easwaran 
v. Palaniammal?, the appellate authority gave 
the finding that section 5 of the Limitation 
Act will not have-any application in respect 
of application filed under the Tamil Nadu Act 
XVIII of 1960. Therefore, he did not go 
into the merits of the grounds stated for con- 
doning the delay of 28 days. 

11. Against the order of the appellate autho- 
rity, this revision petition has been filed. The 
revision petition initially came before Ratnam, 
J. Before Ratnam, J., a recent decision, dated 
30th January, 1980 of Balasubrahmanyan, 


J., in Venkaimarban'’s case’, holding 
1. (1981) 1 M.L.J. 275. 
2. (1974) T.N.L.J. 380. 
3. (1975) 2 M.L.J. 171: 88 L.W. 525. 
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that section 5 of the Limitation Act, 
would be applicable to appeals filed under sec- 
tion 23 (1) (b) of the said Act, was relied 
on by the petitioner. The decisions in 
Easwaran’s caset, Ganapathy s case’, taking a 
different view were however relied on by the 
other side. In view of the conflicting views 
expressed in these decisions the case has been 
referred to this Bench. 


12. In Easwaran’s caset, N. S. .Ramaswami, 
J., had taken the view that the Rent Controller 
and the Appellate Authority acting under the 
Act XVIII of 1960, are not Courts, but only 
persona designata. Im Ganapathy’s case’, 
Gokulakrishnan, J. (as he then was), has also 
held that the authorities constituted under that 
Act are persona designata and, hence, the 
provisions of the Limitation Act cannot be 
invoked before these authorities. 


Section 5 of the Limitation Act XXXVI of 
1963, reads as follows: 


“Any appeal or any application, other than 
an application under any of the provisions 
of Order 21 of the Code of Civil Procedure, 
1908, may be admitted after the prescribed 
period if the appellant or the applicant satis- 
fies the Court that he had sufficient cause for 
not preferring the appeal or making the 
application within such period.” 


(Italics by us. ) 


13. The only point that poses for considera- 
tion is whether the appellate authority cons- 
tituted under section 23 (1) (b) of the Tamil 
Nadu Act (XVIII of 1960) (as amended by 
‘Act XXIII of 1972), is a Court as described 
in section 5 of the Limitation Act. No doubt, 
for arriving at a decision on the aforesaid 
point, the question whether the authorities 
constituted under Act (XVIII of 1960) are 
persona designata may have to be considered 
incidentally but not necessarily so. The word 
Court has not been defined in the Limitation 
Act (XXXVI of 1963) or in the old Limita- 
tion Act (IX of 1908). Either in the General 
‘Clauses Act or in the Civil Procedure Code, 
we do not find any definition of “Court”. In 
fhe Evidence Act and in the Madras Court- 





1974) T.N.L.J. 380. 
L.J. 171: 88 L.W. 525. 
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fees Act, 1965, we find the definition of Court. 
In the Indian Penal Code, we find the defini- 
tion of “Court of Justice.” 


14. In section 3 (ii) of the Court-fees Act, 
we find the following definition :— 


In this Act, unless the context otherwise re- 
quires, — 
“ ‘Court? means any Civil, Revenue, or 
Criminal Court and includes a Tribunal or 
other authority having jurisdiction under 
any special or local law to decide questions 
affecting the rights of parties.’ 


15. In section 3 of the Evidence Act, we find 
the following definition of Court :— 


“In this Act the following words and expres- 
sions are used in the following senses, unless 
a contrary intention appears from the con- 
text :— 


“ ‘Court’ includes all Judges and Magis- 
trates and all persons, except arbitrators, 
legally authorized to take evidence.” 


In section 20 of the Indian Penal Code, 
find the following definition :— 


“The words “Court of Justice’ denote a 
Judge, who is empowered by law to act 
judicially alone, or a body of judges which 
is empowered by law to act judicially as a 
body, when scch judge or body of judges 
is acting judicially.” 


we 


In the absence of the definition of Court in 
the Tamil Nadu Act (XVIII of 1960) (Rent 
Control Act), and in the Limitation Act, the 
definition of Court in the other enactments 
will help to some extent as to the intention 
and purpose regarding the mention of the word 
“Court” in section 5 of the Limitation Act. 


16. In the old Indian Limitation Act (IX of 
1908) the Preamble runs as follows :— 
“An Act to consolidate and amend the law 
for the limitation of suits, and for other 
purposes, 


Whereas it is expedient to consolidate and 
amend the Jaw relating to the limitation of 
suits, appeals and certain applications to 
Courts; and whereas it is also expedient to 
provide rules for acquiring by possession the 
ownership of easements and other property. 
It is hereby enacted as follows” :— 


(Italics by us.) 


ree 


17. But we find a change in the preamble 
to the new Limitation Act (XXXVI of 1963) 
which reads as follows: 


“An Act to consolidate and amend the law 
for the limitation of suits and other pro- 
ceedings and for purposes connected there- 
with.” 


18. The new preamble refers to proceed- 
ings other than the suits and there is no refe- 
tence to “Courts”. According to the oft 
quoted saying, the law is not static and so also 
the case law. 


19. In section 5 of the Limitation Act also 
we find the change from the old Limitation 
Act. In the old Act, section 5 reads as 
follows — 


“Any appeal or application for a review of 
judgment or for leave to appeal or any other 
application to which this section may be 
made applicable 
ment) for the time being in force may be 
admitted after the period of limitation pre- 
scribed therefor, when the appellant or 
applicant satisfies the Court that he had 

` sufficient cause for not preferring the appeal 
of making the application within such 
period”. 


The explanation to the section is not neces- 
sary for our purpose. But in the new Limita- 
tion Act section 5 reads as follows :— 


“Any appeal or any application, other than 
an application under any of the provisions 
of Order 21 of the Code of Civil Procedure, 
1908, may be admitted after the prescribed 
period if the appellant or the applicant satis- 
fies the Court that he had sufficient cause 
for not preferring the appeal or making the 
application within such period.” 


20. In our opinion, section 5 of the old 
Limitation Act had restricted its application 
to certain proceedings, whereas in the new 
Act (XXXVI of 1963) it has wider applica- 
tion. But the common feature in section 5 of 
both the Acts is the term “Court”. 


21. So far as the appellate authority is con- 
cerned, section 23 (1) (b) of the Act (XVIII 
of 1960) prescribes a period of 15 days for 
filing an appeal against an order passed by 
the Rent ‘Controller and, in computing 15 days 
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period, the time taken to obtain certified copy 
of the order appealed against shall be exclud- 
ed. Thus, there is a special period of limita- 
tion prescribed in the Rent Control Act, for 
filing an appeal before the appellate autho- 
rity. There is no specific exclusion of the 
application of section 5 of the Limitation 
Act anywhere in Act (XVIII of 1960). Of 
course, in the proviso to section 25 (2) of the 
said Act, if the revision application is filed 
beyond one month from the date on which an 
order of the appellate authority was passed, 
the High Court may in its discretion allow 
further time not exceeding one month for the 
filing of any such application. Therefore, 
section 5 of the Limitation Act cannot be 
invoked to a revision petition filed in the High 
‘Court under section 25 of the Act (XVIII of 
1960), because the said application of section 
5 is impliedly excluded by prescribing a spe- 
cial period of extension of time for limitation. 


22. The other legal aspects, which also have 
to be borne in mind before proceeding to give 
our finding are the definitions of authorised 
officer and controller in sections 2 (1) and 3 
respectively, and section 23 (1) (a) and (iv) 
of the present Rent Control Act and the case 
law. The authorised officer means any officer 
authorised by the Government under sub- 
section (1) of section 3. Sub-section (1) of 
section 3 only provides that the officer autho- 
rised by the Government for the purpose of 
certain provisions of the said Act, will be 
entitled to perform certain, functions under the 
Act. Under section 2 (3) of the Act, the 
‘Controller means any person appointed by the 
Government, by notification to exercise the 
powers of a Controller under this Act for such 
area as may be specified in the notification. 
Under section 23 (1) (a), the Government 
may, by general or special order notified in the 
Tamil Nadu Government Gazette, confer on 
such officers and authorities as they think fit, 
the powers of appellate authorities for the 
purpose of this 'Act, in such areas and in such 
clauses of cases as may be specified in the 
order. Under section 23 (4) the decision. of 
the appellate authority and subject to such 
decision, an order of the Controller shall be 
final and shall not be liable to be called in 
question in any Court of law, except as pro- 
vided in section 25. One more provision in 
the Act to be borne in mind is section 18 
Under section 18 (1) every order made under 
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sections 10, 14, 15, 16 and 17, and every order 
passed on appeal under section 23 or on revi- 
sion under section 25 shall be executed by the 
Controller, as if such. order is an- order of a 
civil Court and for this purpose, the Controller 
shall have all the powers of a civil Court. 
Under section 18 (2) an order passed in exe- 
cution under sub-section (1) shall not be sub- 
ject to any appeal or revision. 


23. In this connection certain rules framed 
under the Rent ‘Control Act also have to be 
borne in mind for purposes of proper appre- 
ciation of the point in issue. Under rule 14, 
the appellate authority or the Chief Judge, 
‘Court of Small ‘Causes, Madras, may transfer 
a case from the file of one controller to that 
of another controller within its or his juris- 
diction: — 


(i) for administrative grounds; or 


(ii) If the controller on whose file the case is 
pending is personally interested and reports 
the matter; or 


(#i) if, on an application for transfer by any 
party in the case the appellate authority or the 
Chief Judge, Court of Small Causes, Madras, 
is satisfied that there are sufficient grounds for 
the transfer. 


Rule 16 deals with the procedure for the dis- 
posal of appeals under section 23. Rule 17 
deals with the transfer of appeals from one 
appellate authority to another by the Princi- 
pal Judge, City Civil Court, Madras in res- 
pect of cases arising in the city of Madras and 
the District Court in respect of other cases. 
Rule 25 relates to time limit for bringing the 
legal representatives on record in proceedings 
under the said ‘Act. ' 


24. When the Madras House Rent Control 
Order, 1941 was first introduced, under clause 
2 (1) of the Order, it was the Revenue Divi- 
sional Officer, who was appointed as the Rent 
Controller for performing the functions of both 
the authorised officer and the Rent Controller. 
It is only after march of time, probably because 
it was felt that the provisions of the Act should 
ba judicially interpreted by Courts and en- 
forced, the Principal District Munsif was 
appointed as the Rent Controller, though the 
Revenue Divisional Officer continued to be the 
Accommodation Controller for performing the 
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function of the authorised officer. Similarly, 
under clause 8 of the Order, 1941, the appel- 
Jate authority was the Collector of the District 
and later on the Principal Subordinate Judge 
was vested with appellate powers. Thus, the} 
forum of Rent Control litigation has been} 
gradually shifted from the Revenue Officers to 
the ‘Courts though the Rent Controller and 
appellate authority were omitted to be des- 
cribed as Courts in the Act. The fact remains | 
that the Rent Control legislation has under- 
gone several amendments year after year and 
even Act XVIII of 1960 is in existence as 
amended by Act I of 1980 at present. Evi- 
dently; there was awakening among all the} 
concerned quarters that to suit the changed 
conditions and circumstances, the administra- 
tion of Rent Control law also required change 
of hands from non-judicial officers to judicial 
officers, who are functioning as Courts. 


25. Now, we will consider the decisions, 
which gave rise to this reference. The latest 
decision ha! been rendered by Balasubrahman- 
yan, J., in C.R.P. No. 1667 of 1978, which 
is contrary to the previous decisions of this 
Court. The learned Judge has expressed the 
view that the new Limitation Act (XXXVI of 
1963), a central legislation on a concurrent 
subject has Jaid down generally the Jaw relat- 
ing to limitation and that section 29 (2) of 
the Limitation Act, 1963, however takes note 
of special or local laws, which might prescribe 
special periods of limitation not found in the 
schedule to the Limitation Act. The learned 
Judge is of the opinion that section 29 (2) 
saves those special periods of limitation declar- 
ing that such special period shall be deemed 
to have been incorporated in its own schedule 
and has further provided that to these special 
periods of limitation prescribed by the special 
and local laws, the provisions of sections 4 to 
24 of the Indian Limitation ‘Act, shall, as a 
tule apply, except where the special or local 
law concerned expressly excludes or limits the 
application of these sections. Section 29 (2) 
of the Indian Limitation Act reads as follows : 


“Where any special or local Jaw prescribed 
for any suit, appeal or application a period 
of limitation, different from the period pres- 
cribed by the Schedule, the provisions of 
section 3 shall apply as if such period were 
the period prescribed by the Schedule and 
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for the purpose of determining any period 
of limitation prescribed for any suit, appeal 
or application by any special or local law, 
the provisions contained in sections 4 to 24 
(inclusive) shall apply only in so far as, and 
to the extent to which they are not expressly 
excluded by such special or local Jaw.” 


(Italics by us.) 


We have found in section 23, under which the 
appellate authority has been constituted and 
in which special period of limitation has also 
been prescribed for the filing of an appeal, 
there is no specific exclusion of the application 
‘of section 5 of the Indian Limitation Act, just 
as there is a specific exclusion in section 25. 
Therefore, we are in agreement with the opi- 
mion expressed by the learned Judge. It fol- 
lows, therefore, that section 29 (2) of the 
‘Limitation Act, governs special periods pres- 
-cribed in the special and the local laws of which 
the Rent Control Act is one. 


‘26. In interpreting the word “Court” in sec- 
‘tion 5 of the Indian Limitation Act, N. S. 
‘Ramaswamy, J., in Easwaran’s caset, has held 
‘that the appellate authority under the Rent 
‘Control Act is not a Court, since the appellate 
authority is a persona designata and hence he 
‘cannot be regarded as a Court for the purpose 
of invoking section 5 of the Indian Limitation 
Act. In Ganapathy v. Kumaraswamy*, 
‘Gokulakrishnan, J., as he then was, has held, 
that the authorities constituted under the Act 
‘are persona designata and the provisions of the 
Limitation Act applicable to proceedings 
‘before Courts cannot be invoked before such 
authorities. But the view expressed by Bala- 
subrahmanyan, J., is that as settled by the 
Supreme Court in Central Talkies Ltd. v. 
Dwaraka Prasad’, a persona designata is a 
person who is pointed out or described as an 
‘individual, as opposed to a person ascertained 
‘aS a member of the class or as filling a parti- 
cular character, and hence the appellate autho- 
tity constituted under the Rent Control Act is 
‘a Court. Under the Gazette Notification IT 
{i) 3006 (f), dated 30th June, 1973, all the 
‘Sub-Judges in the Districts as members of a 
‘class have been constituted as the appellate 


(1974) T.L.N.J. 380. 

(1975) 2 M.L.J. 171: 88 L.W. 525. 
(1962) 2 S.C.f. 41: (1961) 3 S.C. 
R. 495: A.T.R. 1961 S.C. 606. ; 
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authorities, whereas in the city limits all the 
Judges of the Court of Small Causes, except 
the VI, VII and VIII Judges, are constituted 
as the appellate authorities. Balasubrahman- 
yan, J., has, applying the ratio in the decision 
in Dwaraka Prasad’s case’, expressed the view 
that the appellate authorities constituted as 
above are Courts. The learned Judge has 
distinguished the other earlier judicial deci- 
sions of this Court on the ground that the 
learned Judges have not taken the trouble to 
explain what they meant by a persona desig- 
nata in so far as the appellate authority con- 
stituted under the Rent Control Act is con- 
cerned. In our view, the question whether , 
the appellate authorities are persona designala 
or not is not a criterion for invoking the appli- ` 
cation of section 5 of the Indian Limitation 
Act. since the main question to be considered | 
is whether the appellate authority is a Court: 
as described in section 5 of the Indian Limi- 
tation Act. | 


27. The Supreme Court in Dwaraka Prasad’s 
case", refers to the Full Bench decision of the 
High Court in Parthasarathy Naidu v. Kotes- 
wara Rao?. In Koteswara Raos case, the 
question that arose for decision was where by 
statute, matters are referred to the determina- 
tion of a Court of record with no further pro- 
vision, the necessary implication is that that the 
Court will determine the matters as a Court. 
whether the right of appeal from the decision 
of such forum will arise to the party. In the 
above case, it was decided that where by sta- 
tute matters are referred to the determination 
of a Court of record with no further provision, 
the necessary implication is that the Court will 
determine the matters as a Court, that its 
jurisdiction is enlarged with all the incidents of 
such jurisdiction including the right of appeal 
form its decision. At page 562, the follow- 
ing observations are found :— 


“Although no appeal would lie in this parti- 
cular case because an appeal has been ex- 
pressly precluded, for by section 57 (2) of 
the Act, and by the rules this decision is to 
be final. But as the word ‘Judge’ is used 





1. (1961) 2S.C.J. 41: A.I.R. 1951 S. 
C. 606. 

2. I.L.R. 47 Mad. 369: 46 M.L.J. 201- 
19 L.W. 402: A.I.R. 1924 Mad. 561 (F. 
B.). 
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and not the word ‘Court’ one has to look 
carefully to see whether the word ‘Judge’ 
was used for him in his capacity, as Judge 
or in his personal capacity, and I think great 
light is thrown upon this by two other rules. 
Rule 12 (2) of the rules for election refers 
to ‘an election or other competent Court’ 
and it is quite clear that it is there referring 
to a Court of District Judge or Subordinate 
Judge in certain cases to direct any Court 
subordinate to him to hold the enquiry’. I 
find it impossible to hold that a reference to 
a Judge with power to refer to a Court 
subordinate to him can -mean anything else 
than reference to a Judge sitting as a Judge 
in the exercise of his ordinary jurisdiction 
extended for that purpose. For these rea- 
ee in my judgment the power of revision 
es.” 


At page 363, Ramesam, J., has observed as 
follows :—— 


“T agree with my Lord’s conclusion in the 
Judgment delivered that, in the light of the 
Rules made under the Act, the District Judge 
must be considered to be a Court and that, 
notwithstanding the use of the word final 
in section 57, a revision petition lies to this 
Court.” 


At this juncture, we must refer to the change 
of law in constituting the authorities under the 
Rent Control Act from the Revenue Divi- 
sional Officer to the District Munsif so far as 
the Rent Controller is concerned. The infer- 
ence is that sitting as Rent Controller, the Dis- 
trict Munsif and as an appellate authority, the 
Sub-Judge have exercised their power as Dis- 
trict Munsif and Sub-Judge in accordance with 
the ratio in the decision in Parthasarathy 
Naidu’s case’, Balasubrahmanyan, J., has 
observed that even if the appellate authorities 
are held to be not Courts, yet the principle 
behind section 5 of the Limitation Act must, 
be applied according to the dictates of justice, 
equity and good conscience and has cited two 
decisions in support of the above view, viz., 
Commissioner of Sales-tax v. Parson Tools 
and Plants? and Commissioner of Sales-tax v. 


1. I.L.R. 47 Mad. 369: 
201: A.T.R. 1924 Mad.. 561. 

2. . (1975) 35 S.T.C..413: 1975 Tax.L. 
R. 1529. 
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Madanlal and Sons’. In Madanlal and Sons” 
caset, the Supreme Court had to consider the. 
validity of the proceedings before the Sales- 
tax Revisional Authority, designated as “Judge: 
revision”, functioning under section 10 of the 
Uttar Pradesh Sales Tax Act, 1948. In the 
above case, the Supreme Court has held that 
section 12 (2) of the Limitation Act is appli- 
cable to the revision filed by the assessee even: 
though the Supreme Court had held in Com- 
missioner of Sales-tax v. Parson Tools and 
Plants?, that the Judge in revision under the 
Uttar Pradesh Sales Tax Act was not a Court 
within the meaning of section 14 of the Limi- 
tation Act. The Supreme Court has applied 
section 29 (2) of the Limitation Act since the 
Uttar Pradesh Sales Tax Act was a special 
and local Act and since there was no exclu- 
sion of the application of section 12 (2) of 
the Limitation Act in the Uttar Pradesh Sales. 
Tax Act. 


28. In the instant case, the Tamil Nadu}, 
Buildings (Lease and Rent Control) Act, is a, 
special and local enactment. The application 
of sections 4 to 24 of Indian Limitation Act 
are not excluded in their application to the 
appeal filed under section 23 of the Rent Con- |; 
trol Act. Therefore, we are in agreement with 
Balasubrahmanyan, J., on the question that 
section 29 (2) of the Limitation Act enables 
the application of sections 4 tọ 24 of the said 
Act to the Rent ‘Control Act. 


29. Learned counsel for the petitioner has 
cited a decision in Jugal Kishore Singa v. 
Co-operative Bank®, in support of the decision 
of Balasubrahmanyan, J., In the above case: 
the point that fell for consideration infer alia 
was whether the Assistant Registrar of Co- 
operative Societies was a Court within the: 
meaning of Contempt of Courts Act, 1952, 
and if a Court, whether it was a ‘Court sub- 
ordinate to the Patna High ‘Court. The 
Supreme Court has held that the Assistant 
Registrar was functioning as a Court in decid- 
ing the dispute in question and his adjudica-- 
tion was not based upon a private reference 
nor was his decision arrived at in a summary 





1. (1976) 38 S.T.C. 543. 
2. (1975) 35 S.T.C. 413: 1975 Tax.L. 
R. 1529 


3. (1967) 3 S.C.R. 163: (1967) L.W.. 
(Crl.) 105: A.I.R. 1967 S.C. 1494. 
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manner, but with all the paraphernalla of a 
Court and the powers of an ordinary civil 
Court of the land. 


At page 171, the observations in previous judi- 
cial decision have been reproduced and run as 
follows: , 


“It is clear, therefore, that in order to con- 
stitute a Court in the strict sense of the 
term, an essential condition is that the Court 
should have, apart from having some of the 
trappings of a judicial tribunal, power to 
give a decision or a definite judgment, which 
' has finality and authoritativeness which are 
the essential tests of a judicial pronounce- 
ment.” i . i 


In the same page at the end, the following 
observations made in Brajnandan Singha v. 
Jyoti Narain, have been reproduced with 
approval. 


“It may be stated broadly that what dis- 
tinguishes a ‘Court from a quasi-judicial 
tribunal is that it is charged with a duty to 
decide disputes in a judicial manner and 
declares the rights of parties in a definitive 
judgment. To decide in a judicial manner 
involves that the parties are entitled as a 
matter of right to be heard in support of their 
claim and to adduce evidence in proof of it; 
and it also imports an obligation on the part 
of the authority to decide on the evidence 
adduced and in accordance with law. When 
a question therefore arises as to whether an 
authority created by an Act is a Court as 
distinguished from a quasi-judicial tribunal, 
what has to be decided is whether having 
regard to the provisions of the Act it posses- 
ses all the attributes of a Court.” 


We have already reproduced some of the im- 
portant provisions in the Indian Limitation 
Act and the Rent Control Act and how the 
decisions given by the Rent Controller and the 
appellate authority have been given a finality 
junder section 23 (4). Though the authorities 
are not described as Courts, the procedure and 
final decisions are akin to that of a Court, as 
observed by the Supreme ‘Court in Jugal 
Kishore Singa’s case. The above view is in 





es 1956 S.C.J. 155: (1955) 2 S.C.R. 
955. : 

2. (1967) 3 S.C.R. 163: (1967) LW. 
(Crl.) 105: A.I.R. 1967 S.C. 1494. 


tune with the definition of the word ‘Court’ 
found in section 3 of the Madras Court-fees 
Act, section 3 of the Evidence Act and section 
20 of the Indian Penal ‘Code. 


30. In the old Limitation Act the preamble 


and section 29 (2), were in conservative form 

so far as the application of the provisions of 

the Limitation Act to the special or local 

laws. The old section reads as follows :— 
“Where any special or local law prescribes 
for any suit, appeal or application a period 
of limitation: different from the period pres- 
cribed therefor by the First Schedule, the 
provisions of section 3 shall apply, as if such 
period were prescribed therefor in that Sche- 
dule, and for the purpose of determining 
any period of limitation prescribed for any 
suit, appeal or application by any special or 
local law— 


(a) the provisions contained in section 4, 
sections 9 to 18 and section 23 shall apply 
only in so far as, and to the extent to which, 
they are not expressly excluded by such 
special or local Jaw; and 


(b) the remaining provisions of this Act 
shall not apply.” 


But under the new Limitation Act (XXXVI 

of 1963), we find the following provisions: 
“Where any special or local Jaw prescribed 
for any suit, appeal or application a period 
of limitation different from the period pres- 
scribed by the Schedule, the provisions of 
section 3 shall apply as if such period were 
the period prescribed by the schedule and 
for the purpose of determining any period 
of limitation prescribed for any suit, appeal 
or application by any special or local law, 
the provisions contained in sections 4 to 24 
(inclusive) shall apply only in so far as, 
and to the extent to which they were not 
expressly excluded’ by such special or local 
law.” 


In the above new Act, (section 29 (2)) there 
is no restriction as found in the old Act, sec- 
tion 29 (2) (b). Thus, sections 4 to 24 are 
made applicable to the period of limitation 
prescribed for any suit, appeal or application 
by any special or local law, whereas under the 
old section 29 (2) only sections 4, 9 to 18 
and 22 are made applicable to the special or 
local Jaw. It is significant to note that the 
scope and the application of section 297 (2): 
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of the new Indian Limitation Act have not 
been considered in Easwaran caset and Gana- 
pathy case, which have decided that sec- 
tion 5 of the Indian Limitation Act cannot be 
invoked in the proceedings under the Reat 
Control Act. 

31. Here again, we are inclined to hold that 
the principle of liberal and benevolent cons- 
truction of the statute is also attracted. The 
Indian Limitation Act is not applicable to 
specified Courts or tribunals alone. More- 
over, the new Indian Limitation Act was alive 
to the changed circumstances and causes due 
to developed litigation and advancement in the 
litigious field of life. That is evident from 
the change in the preamble to the new Limita- 
tion Act, 1963, which refers to not only suits, 
but also other proceedings, whereas the old 
Act contained the word “for other purposes” . 
The term “other proceedings” will, in our 
opinion, include and embrace proceedings 
under the special and the local laws. If the 
intention of the parliament was to restrict the 
Limitation Act only to the civil Courts, it 
would have certainly defined the “Court” in 
the Limitation ‘Act. The Parliament has 
brought out changes in the preamble and also 
{to sections 5, 12, 14, 29, etc. 

32. In the decision in Commissioner of 
Sales-tax v. Madanlal*, the Supreme, Court has 
held that the provisions of section 12 (2) of 
the Limitation Act to revision petitions filed 
under section 10 of the U.P. Sales Tax Act 
shall apply and to the extent to which they 
are not expressly excluded by such special or 
local law and there is nothing in the U.P. 
Sales Tax Act expressly excluding the appli- 
cation of section 12 (2) of the Limitation 
Act. At page 685, the enabling provision of 
section 29 (2) of the new Limitation Act for 
the purpose of invoking section 12 (2) to the 
revision petition before the “judge revision” has 
been relied on for arriving at the decision. 

33. Learned counsel for the respondents has 


cited a decision in K. R. Sankar v. Bavanarn- 
bal Ammalt, in which it has been decided by 





1. (1974) T.L.N.J. 380. l 
2. (1975) 2M.L.j. 171: 88 L.W. 525. 
3. (1977) 1 S.C.R. 683: 1977 Tax.L. 


R. 1626: (1976) 4 S.C.'C. 464: 38 S.T.C. 
543: A.I.R. 1977 S.G. 523. 

4. (1971) 1 M.L.J. 230: 1971 R.C.J. 
644: 84 L.W. 134: A.I.R. 1971 Mad. 368. 
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the Division Bench of the Madras High ‘Court 

that :— 
“When the investiture by the notification is 
specifically on the Principal District Munsif, 
it cannot be said that because in other res- 
pects the Additional District Munsif has the 
same powers as the District Munsif, the for- 
mer could also function as a Controller. In 
the above ruling, the point in issue before 
us was not raised, considered and decided.” 


34. The next ruling cited by the learned 
counsel for the respondents is the decision m 
Coonoor Mosque v. Abdul Hamid Sahib", in 
which it was held that the court-fee payable 
on application. under section 7 (2) of the 
Madras Buildings (Lease and Rent Control) 
Act, 1949, made before the Subordinate Judge 
as Rent Controller is not to be determined 
with reference to the office which the officer, 
who has been appointed as the Controller 
holds, nor could the Rent Controller (even 
though he may be a judicial officer) be deem- 
ed a Court for purposes of court-fee. The 
above decision is not helpful to us since thers 
was not much of discussion as to what is a 
Court for the purpose of the Indian Limita- 
tion Act and since the subsequent Supreme 
Court’s decisions on the point in issue directly 
apply. 

35. Learned counsel has also cited the deci- 
sion in Seethalakshmi Ammal v. Rajammal?, 
wherein it was held by a single Judge of this 
High Court that the Rent Controller is not 
a Court and the Civil Procedure Code, is not 
applicable and that, therefore, the Rent Con- 
troller has no power to appoint a Commis- 
sioner to inspect the premises. For the same 
reasons on which we have distinguished 
Coonoor Mosques case’, we distinguish the 
above decision also as not applicable. 

36. In the decision in Town Municipal Coun- 
cil v. Labour Court’, the Supreme Court has 
laid down that Article 137 of the Limitation 
‘Act, 1963, governs only applications presented 
to Courts under the Civil and Criminal Proce- 
dure ‘Code, that the use of the word “other” 
in the first column of the article giving the 


1. (1960) 1 M.L.J. 135: 1960 L. W. 
115. 

2. (1965) 1 M.L.J. 287. 

3. (1970) 1 S.C.J. 1: (1970) 1 S.C. 
R. 51: (1969) 1 S.C.C. 873: (1969) Lab. 
TiC, 1538: ‘ALT.R. 1969 S.C. 1335. 
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description of the application as “any other 
application” for which no period of limitation 
is provided elsewhere in this division, indicat- 
ed that the Legislature wanted to make it 
clear that the interpretation put by the 
Supreme Court in Mulchand and Company v. 
Jawahar Mills+, on Article 181 of the 1908 
Act on the basis of ejusdem generis should 
be applied to Article 137 of 1963 Act also, 
the language of which is only slightly diffe- 
rent from that of Article 181 of the 1908 Act, 
and that the interpretation of the words “any 
other application” must refer only to appli- 
cations under the Code of Civil Procedure and 
the Criminal Procedure Code. To the same 
effect is the decision of the Supreme Court in 
Nityananda v. Life Insurance Corporation®, 
in which it has been held that the scheme 
of the Indian Limitation Act, 1963 is that it 
only deals with applications to ordinary Courts 
and that as the Labour Court is not such a 
Court, it cannot be held that the applications 
under section 33-C (2) of the Industrial Dis- 
putes Acf are governed by Article 137 of the 
Limitation Act. In our view, the above rulings 
which were given in respect of applications 
under the Industrial Disputes Act, cannot be 
extended to appeals, which are governed by 
the Madras Buildings (Lease and Rent Con- 
trol) Act, since the functions of the Tribunals 
and Courts constituted under the Industrial 
Disputes Act, are to investigate and settle 
(adjudication) industrial disputes and for 
other purposes, as the preamble to the Act 
goes, 

37. Learned counsel for the respondents has 
cited the decision in J. Fernandez v. A. K. 
Umma’, wherein the Full Bench of the Kerala 
High Court has held that the Limitation Act, 
1963, applies only to Courts and prescribes 
periods of limitation in respect of suits, ap- 
peals and applications filed in Court, that sec- 
tion 18 of the Kerala Buildings (Lease and 
Rent Control) Act is clear that the appellate 
authority constituted under it is not a Court 
but only an authority persona designata and 
that, therefore, section 5 of the Limitation 


ewa, 





1. (1953) 1 M.L.J. 364: 1953 S.C. J. 68: 

1953 S.C.R. 351: A.T.R. 1953 S.C. 98. 
2. (1969) 2 S.C.J. 749: (1970) 1 S.C. 

R. 396: A.I.R. 1970 S.C. 209. 

1973 K.L.T. 138: A.I.R. 1974 Ker. 


M LJ—53 


RETHINASAMY b. KOMALAVALLI (Fakkir Mohammad, 5.) 


417 


Act was not applicable to proceedings before 
the appellate authority. It is seen that in the 
dissenting judgment, Viswanatha Iyer, J., has 
held that the provisions contained in section 5 
of the Limitation Act applies to the case by 
the force of section 29 (2) and that section 5 
is not excluded by any provision of the Rent 
Control Act. The learned Judge has relied 
upon the decision in Athani Municipality v. 
Labour Court’. It is seen at page 165 of the 
Full Bench decision that the majority view 
was based upon the immunity of section 31 
found in the previous Act to that of the cur- 
rent Kerala Buildings (Lease and Rent Con- 
trol) Act (II of 1965) which had specifically 
provided that the provisions of section 5 of 
the Indian Limitation Act, 1908, shall apply 
to all proceedings under the previous Kerala 
Act. In our view, the Full Bench decision of 
the Kerala High Court is not applicable to 
the present case in view of the above men- 
tioned Supreme Court’s decision reported in 
Jugal Kishore y. Sitamarhi Central Co-opera- 
tive Bank Limited?, and subsequent decisions. 
Moreover, in the Full Bench decision of the 
Kerala High Court it was not considered 
whether the appellate authority is not function- 
ing as a Court within the definition of Court 
in the Indian Limitation Act, 1963. 


38. In the decision in Rayala Corporation 
(Madras) v. Syed Rawker and Company®, 
the Division Bench of the Madras High Court 
has held ir construing sections 4 and 12-E 
and rule 24 of the then Madras Buildings 
(Lease and Rent Control) Act, XXV of 1949, 
that the Controllers appointed under the Act 
though persons belonging to the Judi- 
cial service, they are not Courts governed by 
the provisions of Code of Civil Procedure, 
anc that nevertheless having regard to the 
several provisions of the Act relating to ser- 
vice of summons and hearing of parties, etc., 
the Controllers or the Appellate Authority 
under the Act have the power to summon wit- 
nesses, other than public servants. It has 


1. (1970) 1S.C.J. 1: A.I.R. 1969 S. 
C. 335. 

2. (1967) L.W. (Crl.) 105: (1967) 3 
S.C. R. 163: A.I.R. 1967 S.C. 1494. 

3. (1957) 1 M.L.J. 241: I.L.R. (1957) 
Mad. 856: 70 L.W. 345: A.I.R. 1957 Mad, 
385. 
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further held that the expression ‘require the 
attendance in sub-rule (7) of rule 24 is wide 
enough tọ include requiring attendance by 
Summoning. We have already observed that 
the - law and the. judicial decisions are not 
static; but have been changing and it is after 
the. decision of the above Division Bench of 
the Madras High Court, the Limitation Act 
has undergone material change. Furthermore, 
the above Division Bench has not considered 
whether the appellate authority under the 
Madras Buildings (Lease and Rent Control) 
Act, 1960, is a Court as defined under sec- 
tion 3 of the latest Indian Limitation Act. 


39. On the other hand, the ‘trend of the 
latest judicial decisions lends support to the 
view expressed by the Supreme Court in the 
application of section 29 (2) “to the authori- 
ties constituted under the special enactment 
for doing functions of a Court in tune with 
the definitions of the ‘Court or Court of justice 
which have been discussed supra. 


40. In the decision in Rafeeq Ahmed Sahib 
v. Istiag Ahmed*, it has been held that sec- 
tion 195 (2), Criminal Procedure Code, specifi- 
cally excludes a Registrar or a Sub-Registrar 
under the Indian Registration Act, from the 
purview of Court and that therefore it is evi- 
dent from the language of section 195 (2) 
that it includes the -rent-controller and the 
appellate authority within the definition of 
the term “Court” as given in section 195 (2) 
as these tribunals have far greater trappings 
of a Court than a Rgpistrar or Sub-Registrar 
unde: the Indian Registration Act. 


41. In the decision in K. Chalapathi Kao v. 
B. N.. Reddy, it has been held for the pur- 
pose of section 3 of the Contempt of Courts 
Act, that the Rent Controller is a Court sub- 
ordinote to the High Court falling under sec- 
tion 3 of the Act and that refusal to receive the 
injunction order of the Rent ‘Controller consti- 
tuted contempt of Court. 


42. In the result, we hold that for the pur- 
pese-of sections 3, 5 and 29 (2) of the Indian 
Limitation Act, the appellate authority is a 
Court and that section 5 of the Limitation 
|Act is applicable to an appeal preferred by 
ithe petitioner herein before the appellate 
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authority,- constituted under . section BaF 
(b) of the Madras Buildings (Lease and Rent 
Control) Act (XVIII of 1960). 


43. ‘Accordingly, we allow the revision peti- 
tion and set aside the order of the appellate 
authority who will restore the I.A. No, 458 
of 1980 and dispose of the same on merits. 
Considering. the intricate question of law 
involved, the parties shall bear their respec-. 
tive costs of this revision proceedings. 


R.S. Petition allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT --G. Ramanujam and G. Mahes- 
waran, JJ. 


J. Ramu Chettiar 
v. 


The Special Tahsildar (Debt Relief), 
Ariyalur Post, Tiruchirappalli District and 
others . Respondents. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
sections 4, 5 and 6—Money decree in suit— 
Pendency of execution — Judgment-deb- 
tor approaching Tahsildar claiming relief 
under Tamil Nadu Act (XIII of 1980)— 
Relief granted by Tahsildar—Appeal by 
decree-holder to Appellate Authority dismissed 
— Decree-holder approaching High Court 
under Article 226 of the Constitution—Held, 
Tahsildar has no power to grant certificate of 
discharge in respect of money claims pending 
before civil Court—Constitution of India 
(1950), Article 226. 


Petitioner* 


The decree-holder in a suit filed an execution 
petition to recover the decree amount. Pending 
execution, the judgment-debtor approached the 
Tahsildar for a certificate of discharge of the 
decree under the Tamil Nadu Act XIII of 
1980. The decree-holder contended that the 
Tahsildar had no -jurisdiction in cases pending 
before civil Courts. The Tahsildar overruled 





*W.P. No. 5333 of 1981. 
l 25th January, 1982. 
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the objection of the decree-holder and granted 
the benefits under the Act. On appeal to the 
Appellate, Authority, the order of the Tahsildar 
was confirmed. The concurrent views of both 
the authorities were challenged by the decree- 
holder in a writ petition. 


Held: When sections 5 and 6 of the Act 
specifically confer upon the Tahsildar, the 
power to give a certificate of discharge as 
regards a pledge debt as well as a mortgage 
debt, no such power has been given to the 
Tahsildar in respect of money claims which are 
pending before a civil Court. The judgment- 
debtor has to agitate the question as to whether 
he is entitled to the benefits of section 4 of Act 
XIII of 1980, before the executing Court and 
he cannot approach the Tahsildar or the 
Appellate Authority for getting a certificate of 
discharge of money claims which are pending 
before the civil Court. (Para. 3.] 


Case referred to:— 


Perumal v. Chinna Kuppanna  Goundar, 
(1981) 2 M.L.J. 1:94 L.W. 317: A.L.R. 
1981 Mad. 271. 


Petition under Article 226 of the Constitution 
of India praying that in the circumstances 
stated therein, and in the affidavit filed there- 
‘with the High Court will be pleased to issue 
a writ of certiorari calling for the records of 
the first respondent in his D.R.A. No. 45 of 
1980, D.Dis. No. 24495 of 1980, dated Nil 
May, 1981 and signed on 29th April, 1981 
and quash the same. 


E. Padmanabhan, for Petitioner. 


S. Jagadeesan, for Government Pleader and 
M. V. Krishnan, for Respondents. 


The Order of the Court was made by 


Ramanujam, J.—The petitioner herein had 
obtained a decree on 29th June, 1978 for 
Rs. 31,620 against the third respondent in 
O.S. No. 345 of 1973 on the file of the Sub- 
Court, Tiruchirappalli. For executing that 
decree, he filed E.P. No. 525 of 1979 in the 
said Court and the said E.P. is said to be 
still pending. In the meanwhile the third res- 
pondent filed an application before the first 
tespondent claiming relief under the provisions 
of Tamil Nadu ‘Act XIII of 1980 and for a 
certificate that the decree amount in O. S. 
No, 345 of 1973, Sub-Court, Tiruchirappalli, 
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stands discharged. The said -application was 
resisted hy: the petitioner on: the- ground .:that 
the Tahsildar had no jurisdiction to decide the 
question of discharge and that the matter 
should be agitated only before the civil Court. 
The first respondent however, held that he has 
jurisdiction to go into the question of discharge 
and that the third respondent is entitled to 
the benefits of the Act as he is a debtor as 
defined in the Act. The petitioner took the 
matter in appeal and the Appellate Authority 
has also agreed with the view of the Tahsil- 
dar and confirmed his order. Both the autho- 
rities have held that as the third respondent 
owns property worth less than Rs. 25,000 and 
as his annual house-hold income is less than 
Rs. 4,800, he is entitled to the benefits of the 
Act, and therefore, the decree-debt should be 
taken to have been wiped out. The concur- 
rent views taken by both the authorities below 
stand challenged in this writ petition mainly 
on the ground that neither the first respondent 
nor the second respondent had jurisdiction to 
give a certificate of discharge so far as the deb 

due to the petitioner is concerned. 


2. It is submitted by the learned counsel for 
the petitioner that it is only in cases where there 
is a pledge or a mortgage, the Tahsildar is 
given the power under sections 5 and 6, respec- 
tively to give a certificate of discharge and that 
in respect of other debts the Tahsildar has no 
jurisdiction to give a ecrtificate of discharge 
and it is only the civil Court which can decide 
the question whether the debt stands discharged 
by section 4 of the Act XIII of 1980. In sup- 
port of his contention, the learned counsel 
refers to the decision in Perumal v. Chinna 
Kuppanna Goundar'. In that case, after 
referring to the relevant provisions of the Act, 
such as sections 4, 5 and 6, the learned Judge 
has held that the Act has not specified any 
specific statutory authority to work out the 
relief regarding the money claims pending or 
decreed, as it has done under sections 5 and 
6 in respect of pledge debts or mortgage 
debts, and that, therefore, where the debtor 
claims relief under the Act in respect of money 
claims, it is the civil Court in which the money 
claims have been made by the creditor which 
has to decide the question whether the debtor 


1. (1981) 2M.L.J. 1: (1981) 94 L.W, 
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is entitled to the relief under Act XIII of 1980 
or not. The reasoning ‘is in the following 
paragraph: 


“A fair interpretation of sections 4 (1) (a) 
to (d) of the Act coupled with the absence 
of a provision enabling the Tahsildar to 
deal with in any manner matters pending 
before civil Courts, would inevitably lead to 
the conclusion, that where matters are pend- 
ing before the civil Court, be they suits or 
decrees already passed and in the process of 
execution or other proceedings, the civil 
Court will have to consider the claim of a 
person that he is a debtor and afford relief. 
Sections 5 and 6 of the Act provide for the 
machinery to work out relief in two speci- 
fied cases, viz., pledge and mortgage and 
cannot therefore, be made applicable t3 cover 
cases of indebtedness of a ‘debtor’ on other 
claims.” 


3. A conjoint reading of sections 4, 5 and 6 
of the Act seems to indicate that the view taken 
by the learned Judge flows from the language 
used in section 4 as compared to sections 5 and 
6 of the Act. When sections 5 and 6 speci- 
fically confer upon the Tahsildar the power to 
give a certificate of discharge as regards a 
pledge debi as well as a mortgage debt, no 
such power has been given to the Tahsildar 
in respect of money claims which are pending 
before a civil Court. Therefore, we are in 
entire agreement with the view taken, by Rat- 
nam, J., in the above case. Therefore, the 
third respondent in this case, who is the res- 
pondent in the execution petition in E. P. 
No. 525 of 1979 has to agitate the question 
as to whether he is entitled to the benefits of 
section 4 of Act XIII of 1980 before the exe- 
cuting Court, and he cannot approach the 
Tahsildar or the Appellate Authority for get- 
ting a certificate of discharge of money claims 
which are pending before the civil Court. 


4. In this view of the matter, the orders of 
the first and second respondents should be 
taken to have been passed without jurisdiction 
and their orders are therefore, quashed. How- 
ever, we make it clear that the third respon- 
dent is entitled to agitate the question as to 
whether he is entitled to the benefits of section 
4 of the Act XIII of 1980, before the 
executing Court. The writ petition is accord- 
ingly allowed. No costs. 


S.J. Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—T. Sathiadev, J. 


N. Kandasamy alias K. K. Ram 
Petitioner! 
v. 


The Board of Revenue (Land Revenue), 
Prohibition and Excise, Chepauk, Madras- 
5 and another Respondents. 


Indian Stamp Act (II of 1899), sections 57 ` 
(1), 2 (24) (c) and Schedule I, Article 64— 
Stamp duty to be paid on insirurment—Board 
of Revenue holding duty to be payable under 
section 2 (24) (c)—Petition claiming duty as 
payable under Article 64—Petitioner filing writ 
petition against the order of the Board of 
Revenue — Petitioner directed to ask for a 
reference under section 57—Duty of Revenue 
authority to refer to earlier decisions of the 
High Court in making reference. 


The petitioner was aggrieved with the order 
of the [Board of Revenue holding that the 
concerned document was a settlement under 
section 2 (24) (c) of the Indian Stamp Act, 
whereas the petitioner claimed that the stamp 
duty was leviable under Article 64 of Schedule 
I. The petitioner filed a writ petition to quash 
the order of the Board of Revenue. 


-Held: Even after the orders had been passed 


by the Board of Revenue, that body could be 
asked to make a reference under section 57 of 
the Indian Stamp Act, by the affected party. 


[Para. 6.] 


Since the petitioner had already filed a writ 
petition in the High Court to quash the orders 
of the Board of Revenue, it was for him to 
make an application to the Board of Revenue 
to make a reference under sectiom 57 of the 
Indian Stamp Act. [Para. 9.] 


Regarding the nature of the document, it is the 
document which will have to be looked into. 
The Revenue Authority should invariably refer 
to the decisions rendered by the High Court 
in the earlier references made by it and dis- 
close, how the recitals in the concerned docu- 





*W.P. No. 4225 of 1979. 
14th December, 1981, 


IN 


ment tally with documents already interpreted 
by the High Court so that it may absolve the 
need for making further references. 

[Para. 10.] 


Cases referred to:— 


The Chief Controlling Revenue Authority v. 
Muthukumar, (1978) 2 M.1L.J. 610: (1979) 
LL. 1 Mad. 119: 91 L.W. 577: ‘A.LR. 1979 
Mad. 5; Rustom Mussewang Patel v. State 
of Madras, A.I.R. 1962 Mad. 397; Banarsi- 
das Ahluwalia v. The Chief Controlling Reve- 
nue Authority, (1968) 2 S.C.J. 280: A.T. 
R. 1968 S.C. 497; Saradambal v. C. C. R. 
Authority, (1959) 2 M.L.J. 339: I.L.R. 
(1959) Mad. 1086: 72 L.W. 531: A.I.R. 
1960 Mad. 21; Union of India v. S. Sarup 
Singh, A.I.R. 1960 Delhi 219. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records of 
case relating to B.P.R.T.S. No. 1259 (b), 
dated 6th March, 1977 on the file of the first 
respondent confirming the order of the second 
respondent in compulsory stoppage No. 13]75, 
dated 19th July, 1976 and quash the same. 


S. Balathandapani, for Petitioner. 


J. Kanakaraj, Additional Government Pleader, 
for Respondents. 


The Court delivered the following 


Jupcment.—Petitioner being aggrieved with 
the orders of the first respondent holding that 
the deed, dated 20th August, 1975, executed 
by Palaniswamy Pillai and three others, is 
only a settlement, within the meaning of sec- 
tion 2 (24) (c) of the Indian Stamp. Act, has 
filed this writ petition. The first respondent 
rejected the plea of the petitioner that stamp 
duty is leviable only under Article 64 in Sch. 
I of the said Act. 


2. Mr. Balathandapani, learned counsel for 
the petitioner, contends that when orders have 
been passed by first respondent, determining 
that the duty is leviable only under section. 2 
(24) (c) of the Indian Stamp Act, and that 
only one half of the duty, would be payable 
in the light of the orders issued under (item 47) 
G.O. Ms. No. 1225, Revenue, dated 25th 
April, 1964, it is for this Court to construe the 


KANDASAMY & BOARD OF REVENUE (L.R.) (Sathiadev, F.) 
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document and decide the nature of the dou- 
ment, in exercising its powers under Article 226 
of the Constitution of India. 


3. According to him, in the light of the deci- 
sion of the Division Bench in The Chief Con- 
troling Revenue Authority v. Muthukumar, 
there could have been no difficulty for the res- 
pondents to understand the nature of the docu- 
ment. 


4. Additional Government Pleader would 
resist this claim by stating that when the 
statute itself contemplates a reference to 
be made to the Court under section 57 of the 
Act. if the petitioner had been aggrieved, he 
should have asked for a reference and having 
failed to do so, he is precluded from raising 
this plea in this petition. Even on the merits 
of the claim made, the Additional Govern- 
ment Pleader contends that the nature of the 
document had heen correctly determined, taking 
into account the recitals contained therein. 


5. In Rustom Mussewang Patel v. State of 
Madras®, it has been held that if the matter 
is very plain and incapable of any arguments, 
then the guiding principle for the authority, 
would be. to make the reference when the ag- 
greived party seeks for such a reference. In 
the instant case, petitioner had mot asked for 
any reference and the first respondent has 
already rendered its decision. 


6. ‘As to whether, while filing this writ peti- 
tion, a direction could be secured for making 
a reference under section 57, in the light of 
the decision rendered in Banarsidas Ahluwalia 
v. The Chief Controlling Revenue Authority, 
Delhi, even in a case where no such relief had 
been asked for, and order had been already 
passed by first respondent, and not pending 
before him, a reference could be asked for by 
the affected party, it was held therein as fol- 
lows — 


“Section 57 affords.a remedy to the citizen 
to have his case referred to the High Court 





1. (1978) 1 M.L.J. 610: (1972) I.L.R. 
1 Mad. 119: 91 L.W. 577: A.I.R. 1979 
Mad. 5. 

2. A.I.R. 1962 Mad. 397. 

3. (1968) 2 S.C.J. 280: A.I.R. 1968 
S.C. 497. 
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against an order of a revenue authority im- 
posing stamp duty andlor penalty provided 
the application involves a substantial ques- 
tion or law and imposes a corresponding 
obligation on the authority to refer it to the 
High Court for its opinion. Such a right 
and obligation cannot be construed to: de- 
pend upon any subsidiary circumstance such 
as the pendency of the case before the 
authority.” 


Therefore, even after the orders have been 
passed, respondents could be asked to make 
a reference under section 57 of the Act, by 
“the affected party. 


7. In Saradambal v, C. C. R. Authority", it 
was held that when the affected party approa- 
ches the Court under Article 226 of the Cons- 
titution to quash the orders of the Chief 'Con- 
trolling Revenue Authority, a direction can be 
given, in spite of the matter having been final- 
ly disposed of. 


8. A Division Bench of the Delhi High Court 
in Union of India v. S. Sarup Singh?, held 
that there is no need for any application to 
be made for making the reference and that the 
Revenue Authority can act suo motu. 


9. Therefore, when the petitioner has the 
remedy to ask for a reference to be made under 
section 27 in spite of orders having been pass- 
ed by the first respondent, and since he has 
already filed a writ petition in this Court to 
quash the orders, it is now for him to make 
an application to first respondent to make a 
reference under section 57 of the Act. 


10. Regarding the nature of the document, 
in matters of this nature, it is the document 
which will have to be looked into as pointed 
out in P. Kulasekara Naidu and three others v. 
Board of Revenue (Land ‘Revenue by its Mem- 
ber), Madras-58, and therefore, the Revenue 


1. (1959) 2M.L.J. 339: 1.L.R. (1959) 
1086: 72 L.W. 531: A. I. R. 1960 
21. 
_ 2. A.I.R. 1960 Delhi 219. 

3. W.P. No, 3600 of 1979, 
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Authority should invariably refer to the 
decisions rendered by: this ‘Court in the earlier 
references made by it land disclose how the reci- 
tals tally with documents already interpreted 
by Court so that it may absolve the need for 
making further references. It will also assist 
the affected party, to realise that the conclu- 
sion arrived at that no substantial question of 
law is involved, is based on decisions of this 
‘Court and therefore, the affected party may not 
be driven to the need of further litigating the 
matter. l a 


11. Instead, the authority had merely looked 
into the document, and the grounds stated in 
paragraph 4 in the impugned order itself shows 
that there is need for proper interpretation of ° 
the document, thus involving a ‘sustantial 
question of law, 5 


12. Therefore, the writ petition is allowed 
resulting in the setting aside of the impugned 
orders of the first respondent and it is for the 
petitioner to file the necessary application for 
a reference to be made and on receipt of such 
application, the first respondent is to refer the 
matter under section 57 (1) of the ‘Act to 
this Court. No costs. ' ; 


SJ. —— Petition allowed. 


iy) 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

Present:—S. Nainar Sundaram, J. 


K. P. Sivasundara Pillai 
U. 


Petitioner* 


C. P. Jagannatha Thevar and others 
Respondents. 


Tamil Nadu Debt Relief Act (XXXI of 
1976), section 3 (0) (ii)—“Having facilities 
for growing one irrigated crop? —Meaning of. 


The set of the expression used in clause (ii) of 
section 3 (0) of the Tamil Nadu Debt Relief 
Act, 1976, “having facilities for growing one 
irrigated crop” is important. It cannot be 
taken to mean that the concerned land must 
have been actually cultivated to grow one 
irrigated crop. There is the possibility that 
though the said land has the facility for grow- 
ing one irrigated crop, the person concerned 
could allow the land to lie fallow. It would 
be sufficient for the purpose, if irrigation facili- 
ties are available for gnowing one crop, though 
they may not have been actually exploited to 
grow one such crop. [Para, 5.] 


For the purpose of finding out whether a 
particular piece of Jand has facilities for grow- 
ing one irrigated crop within the meaning of 
clause (ii) of section 3 (o) of the Act, there 
should be an attempt to find out as to whether 
irrigation facilities are available, which would 
enable the performance of growing of at least 
one crop without difficulty; or in other words, 
the growing of one such crop would be easily 
enabled by the existence of the necessary irri- 
gation facilities. The presence of difficulties 
which would rule out the growing of one such 
irrigiated crop, should also be taken note of. 
The concentration must be with reference to 
the particular land or lands and not with refe- 
rence to the whole area or village where the 
land or lands are situate. [Para, 5.] 


Petition under Article 226 of the Gonstitution 
jo! India praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 





*W.P. No. 4390 of 1978. 
17th September, 1981. 
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a writ of certiorari calling for the records in 
D.R.A.P. No. 2 of 1978 (R.C. No, 15195|78| 
A5), and quash the order of the Revenue Divi- 
sional Officer, Mannargudi, dated 4th Octo- 
ber, 1978, confirming the order of the Special 
Tahsildar (Debt Relief), Mannargudi, made in 
S.R. No. 3662 of 1976, dated 27th May, 
1978. 


V. Krishnan, for Petitioner. 


R. N. Kothandaraman and 1. Sivaji 
Government Pleader), for Respondent. 
The Court delivered the following 
Jupcment.—tThe proceedings, which are chal- 
lenged by the petitioner in this writ petition, 
are those of the authorities exercising powers 
under the Tamil Nadu Debt Relief Act 
(XXXI of 1976), hereinafter referred to as 
the Act. The first respondent wanted relief 
under the Act in respect of a mortgage debt in 
favour of the petitioner under a deed of usu- 
fructuary mortgage, dated 30th January, 1976. 
The first respondent claimed himself to be a 
small farmer within the meaning of section 3 
(1) of the Act, so as to come within the defini- 
tion of ‘debtor’ under section 3 (f) of the 
Act. The portion of section 3 (1) of the Act, 
relevant for the present purpose reads as 
follows: 


(for 


“(1) ‘Small farmer’ means a person whose 
principal means of livelihood is income deriv- 
ed from agricultural land and who holds, 
whether as owners, tenant, or mortgagee 
with possession, or partly in one capacity 
and partly in another, 


(i) not more than two units of land, in a 
case where such person is a member of any 
of the Scheduled Tribes; and 


(ii) not more than one unit of land, in any 
other case.” 
It is admitted that clause (ii) above will be 
attracted. ‘Unit of land has been defined 
under section 3 (e) of the Act as follows: 
“(O)” ‘Unit of land’ means 


(i) two hectares of unirrigated land; or 


(ii) half hectares of land having facilities 
for growing one irrigated crop; or 


(ii) half hectare of land used for growing 
any -plantation crop or grapes or coconut 
or arecanut or mulberry; or 
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(iv) quarter hectare of land having peren- 
nial irrigation facilities, or having facili- 
ties for growing more than one irrigated 
crop in a year. 


The land covered by the deed of mortgage, 
dated 30th January, 1976, is in R.S. No, 338|1 
of Paravalottai village and is of an extent of 
93 cents. Besides this, the first respondent 
owned an extent of 72 cents in R.S. No. 633|18 
of the same village. Of this, the first res- 
pondent sold away 43 cents, leaving the balance 
of 35 cents still with him. If the extent of 
93 cents in R.S. No. 338|1 as well as the 
extent of 35 cents in R.S. No. 633/18 are 
taken into account and the total extent is held 
to be having facilities for growing one irri- 
gated crop within the meaning of clause (ii) 
of section 3 (o) of the Act, then, the first 
respondent will fall outside the ambit of the 
Act, as he will be holding more than one unit 
of land and he cannot be classified. as a ‘small 
farmer’ and hence he cannot claim any relief 
under the Act. 


2. Both respondents 2 and 3 have coun- 
tenanced the plea of the first respondent that 
he is a small farmer and has accorded him the 
relief as prayed for with reference to the mort- 
gage debt. The petitioner impugned the 
orders of respondents 2 and 3 in the present 
writ petition. 


3. V. Krishnan, learned counsel for the 
petitioner, submits that so far as R.S. 
No. 3388|1-98 cents is concerned, the third 
respondent, the Appellate Authority, has found 
that the extent is being cultivated with the aid 
of Cauvery Mettur Project water, the adangal 
extracts show that paddy crop has been grown 
as a first crop and afterwards, ground-nut 
crop has been grown. The learned counsel 
further points out that even with regard to 
R.S. No. 633|18, there are observations in 
the order of the third respondent indicating 
that irrigation facilities are available for grow- 
ing one crop in the said land. 


4. As against this Mr. R. N. Kothanda- 
raman, learned counsel for the first respon- 
dent, would state that the observations of the 
third respondent cannot be culled out of con- 
text and they, in fact, relate only to R.S. 
No. 3388/1 and not to R.S. No. 633|18. 


5. I have gone through the order of the 
third respondent and I find that the third res- 
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pondent has not categorically expressed an 
opinion that the land in R.S.: No. 633]18 does 
or does not have facilities’ for growing one 
irrigated crop as stated in clause (i) of sec- 
tion 3 (0) of the Act. The discussion is more 
on the question as to whether it is feasible to 
raise two irrigated crops as claimed by the 
petitioner herein. It is admitted that Parava- 
kottai village is one of the villages taken up for 
irrigation by Cauvery Mettur Project. But 
then the question is as to whether R. S. 
No. 633118 is a land which has the facilities 
of irrigation by the said Project for growing 
at least one crop. Merely because the con- 
cerned village is covered by the Project, it will 
not ipso facto follow that a particular land in 
the village will definitely have the factual facili- 
ties for growing one irrigated crop. The set 
of expression is ‘having facilities for growing 
one irrigated crop’ is important. It cannot be 
taken to mean that the concerned land must 
have been actually cultivated to grow one irri- 
gated crop. There is the possibility that 
though the said land has the facility for grow- 
ing one irrigated crop, the person concerned 
could allow the same to lie fallow. It would 
suffice for purpose. if irrigation facilities are 
available for growing one crop, though they 
may not have been actually exploited to grow 
one such crop. In this connection Mr. V. 
Krishnan, learned counsel for the petitioner, 
draws my attention to some of the meanings 
attached to the expression ‘facility’ in the 
Shorter Oxford English Dictionary : 


“(1) the fact or condition of being easy or 
easily performed; freedom from difficulty; 


(2). Opportunity for the easy or easier per- 
formance of anything.” 


Similar meanings have been given to the 
expression ‘facility’ in the Law Lexicon of 
British India by Ramanatha Aiyar, and they 
are as follows: 
“Facility —The quality of being easily per- 
formed; absence of difficulty; Ease in per- 
formance; that which promotes the ease of 
any action.” 


Hence for the purpose of finding out as tc 
whether a particular piece of land has facili-] , 
ties for growing one irrigated crop within the 

meaning of clause (ii) of section 3 (o) of the 
Act, there should be an attempt to find out as 
to whether irrigation facilities are available, 


zi) 


which would enable the performance of grow- 
ling of at least one crop without diffculty; or 
jin other words, the growing of one such crop 
‘\would .be easily enabled by the existence of 
\the necessary irrigation facilities. The pre- 
sence of difficulties which would rule out the 
growing of one such irrigated crop, should also 
{be taken note of. The concentration must be 
with reference .to the particular land or lands 
and not with reference to the whole area or 
village where the land or lands are situate. 
Only if the matter is considered in this light, 
it is possible to reach :the appropriate conclu- 
sion one way.or the.other. I find that neither 
-of the authorities under the Act, namely, res- 
pondents 2 and .3 herein, had considered the 
matter in the ‘proper perspective. This 
obliges me to interference in writ proceedings. 
Accordingly, this writ petition is allowed and 
‘the orders of respondents 2 and 3 are quashed 
cand the :matter will stand remitted to the third 
respondent for him’to consider the same afresh. 
‘in the light of the above observations. The 
parties ‘are ‘at liberty ‘to place ‘fresh materials 
either by way of oral or documentary evidence 
on. this question:alone. “There:will be no orden 
„as to costs. 


5J. ‘Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PrESsENT:—G. Ramanujam and G. Mahes- 
waran, JJ 


Narayanaswami Chettiar and others 


Petitioners* 
v. 
Nambikkai Mary Ammal and others 
Respondents. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
sections 4, 12 (i)—Amount advanced by credi- 
tor to debtor pending execution of mortgage 
deed—Mortgage transaction failing to go 
through — Amount advanced not price of the 
property purchased by the creditor from the 
debtors — Money claim SI No jurisdiction in 
Tahsildar or the Appellate Authority to grant 
certificate of discharge — Question should be 
agitated before civil Court. 


The first respondent advanced a Joan of 
Rs. 4,000 to the petitioners pending execution 
of a mortgage deed for Rs. 14,000. The mort- 
gage transaction did not go through. The 
first respondent filed a suit against the peti- 
tioners and cbtained a decree. At the time 
of execution of the decree, the petitioners ap- 
proached the Tahsildar under the Tamil Nadu 


. Act (XIII of 1980), for a certificate of dis- 


M.L.J.—54 


charge of the debt. The decree-holder claimed 
that the debt was exempt under section 12 
(i) of the Act and this contention was accept- 
ed by both the Tahsildar and the Appellate 
Authority, Aggrieved by the orders of the 
Appellate Authority the petitioners filed’ a writ 
petition to quash the same. 


Held, the amount advanced by the creditor to 
the debtors pending the execution of the mort- 
gage deed by the debtors could not be said to 
be the price of the property purchased by the 
creditor from the debtors. Therefore, obvious- 
ly both the authorities below were in error in 
taking the view that the debt would come under 


section 12 (7) of the Act and that, therefore, 


the petitioners could not seek the benefit of the 
provisions of the Act. [Para. 1.]. 


*W.P. No. 5819 of 1981. 
25th January, 1982. 


426 


In view of the fact that in respect of money 
claims, under section 4 the Tahsildar or the 
‘Appellate Authority have no jurisdiction to 
grant a certificate of discharge, the question of 
discharge has to be agitated only before the 
civil Court. [Para. 2.] 


Case referred to:— 


J. Ramu Chettiar v. The Special Tahsildar, 
(1982) 2 M.L.'J. 418: (1982) 95 L.W. 378. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records of 
the 3rd respondent herein made in his pro- 
ceedings D. Dis No. 19944 of 1980, dated 16thi 
‘April, 1981, confirming the orders passed by 
the 2nd respondent herein in his D.R.A. 
No. 175 of 1980, dated 8th October, 1980 and 
quash the same. 


K. Ramachandran, for Petitioner. 


K. Sarvabhauman and S. Jagadeesan (Gov- 
ernment Pleader), for Respondents. 


The Judgment of the Court was delivered by 


Ramanujam, J.—The petitioners herein wanted. 
to mortgage their property for getting a loan 
of Rs. 14,000. They obtained aa initial 
payment of Rs, 4,000 from the first respondent. 
However, the mortgage transaction did not 
come through. The first respondent filed the 
suit in O.S. No. 699 of 1979 on the file of 
the District Munsif, Tiruchy, for the recovery 
of the said Rs. 4,000 treating it as advance to- 
wards the mortgage loan which did not fruc- 
tify. At that stage, the petitioners claimed the 
benefit under Act XIII of 1980, by filing an 
application before the Tahsildar for a certifi- 
. cate of discharge of the debt. The first res- 
pondent-decree-holder stated that the debt 
sued upon in the suit is one of the debts 
exempted under section 12 of the Act and, 
therefore, the petitioners cannot claim the 
benefit under the Act. This contention was 
accepted by the Tahsildar who held that the 
debtors are not entitled to the benefits of the 
Act. The matter was taken in appeal by the 
petitioners and the appellate authority has also 
agreed with the view of the Tahsildar. In 
this writ petition the petitioners seek to quash 
the order of the appellate authority confirming 
the order of the initial authority holding that 
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the petitioners are not entitled to claim the 
benefits of the Act in respect of this debt.. 
According to the petitioners the debt is not 
one which will come under section 12 (¿) of 
the Act, for, it does not represent the price of 
property purchased by the debtor or any 
amount due under hire-purchase agreement 
and that the amount of Rs. 4,000 was received. 
as advance pending execution of a mortgage. 
for a sum of Rs. 14,000 in respect of the 
petitioners’ property. The amount advanced 
by the creditor to the debtors pending the} 
execution of the mortgage deed by the debtors. 
cannot ba said to be the price of the property |. 
purchased by the creditor from the debtors. 
Therefore, obviously both the authorities below 
are in error in taking the view.that the debt 
will come under section 12 (i) of the Act and 
that, therefore the petitioners cannot seek the 
benefit of the provisions of the Act. 


2. Though on this ground the orders of the 
authorities below have to be set aside and the 
petitioners’ application for relief under sec- 
tion 4 of Tamil Nadu Act XIII of 1980, has to 

be considered on merits, we have to set aside 

the order of both the authorities below on the 

ground of lack of jurisdiction giving liberty to 

the petitioner to agitate this matter before the 
civil Court, where the execution of the decree 
is pending. The writ petition in effect has to. 
be dismissed. In view of the fact that in res- 

pect of money claims, under section 4 the: 
Tahsildar or the Appellate Authority have no} 
jurisdiction to grant a certificate of discharge, 

and the question of discharge has to be agitat- 
ed only before the civil Court. This view we} 
have taken in J. Ramu Chettiar v. The Special’ 
Tahsildar (Debt Relief) and others’. The 
orders of the authorities below are set aside; 
but the writ petition is in form dismissed. 

The petitioners are however given the liberty 
to agitate the matter before the civil Court in 

the execution petition filed by the creditor 
which is said to be pending. There will be 
no order as to costs. - 


Petition dismissed .. 





SJ. 





1. W.P. No. 5333 of 1981—Since report-- 
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IN THE HIGH COURT OF JUDIOA- 
TURE AT MADRAS. 


Present:—S. Padmanabhan, |. 


T. N. Sankarasundaram Petitioner* 


Ve 


The Director of Stationery and Printing, 
816, Anna Salai, Madras-2 and others 


Respondents. 


Tamil Nadu State and Subordinate Service 
Rules, rule 36—Petitioner Assistant Works 
Manager in Government Press—Adverse en- 
tries in confidential file — Regular promotion 
to the post of Deputy Works Manager with- 
held and respondent 3 junior to petitioner 
promoted-—Petitioner seeking writ of manda- 
mus—Post of Deputy Works Manager held 
not to be a selection post and promotions to 
bé made by seniority only—Government direct- 
ed to promote petitioner before respondent 3— 
Government bound to follow its own instruc- 
tions. 


The petitioner was recruited as Assistant 
Works Manager in the Government Press, 
Madras on 26th September, 1969. The peti- 
tioner was senior to respondents 3 and 4. 
Certain adverse entries were made in the confi- 
dential file of the petitioner for the period 10th 
November, 1969 to. 31st March, 1972 and for 
the years ending 31st December, 1974 and 31st 
December, 1975. The proceedings taken . by 
the petitioner to expunge the adverse re- 
marks were unsuccessful. On 5th July, 1976, 
the 3rd respondent was promoted as Deputy 
Works Manager overlooking the claims of the 
petitioner. The petitioner filed a writ petition 
to ‘direct the Director of Stationery and Print- 
ing, and the State Government to promote the 
petitioner as Deputy Works Manager with 
seniority above his immediate junior the 3rd 
respondent herein. 


Held : There is no rule in the Madras Stationery 
and Printing Service Rules, that the post of 
Deputy Works Manager is a selection post in 
the sense that promotion as Deputy Manager 
shall be made only'on grounds of merit and 





_ *W.P. No. 2652 of 1979. 
: 12th February, 1982. 


SANKARASUNDARAM J: DIREQTOR OF STATIONERY & PRINTING (Padmanabhan, 7.) 


427. 


ability, seniority being considered only 
where merit and ability are approximately 
equal. The Rules make a clear distinction 
between a Deputy Works Manager and Junior 
Deputy Works Manager. Therefore, the post 


` of Deputy Works Manager was not a selection 


post and promotion to the post is by seniority. 
[Para. 6. ] 


Notwithstanding the adverse entries in the 
personal file of the petitioner, thè petitioner 
would be entitled to be considered for promo- 
tion on the basis of his seniority as on the date, 
the 3rd respondent who was admittedly the 
petitioner’s junior was promoted as Deputy 
Works Manager inasmuch as, admittedly 
the petitioners case did not fall within the 
exceptions under rule 36 (b) (i) of the Tamil 
Nadu State and Subordinate Service Rules. 
[Para. 7.] 


The Government was bound to follow its own 
instructions and it would not be open to it to 
say that it had merely issued the administrative, 
instructions and that the same could be vio- 
lated even though the violation of the proce- 
dure might adversely affect the Government 
servant. [Para. 8.] 


Case referred to:— 


Union of India v. K. P. Joseph, (1974) 2 
S.C.J. 276: (1973) 2 S.C.R. 752: A.I.R. 
1973 S.C. 303. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue a 
writ of mandamus directing the respondents 1 
and 2 herein to give regular promotion to the 
petitioner to the post of Deputy Works Mana- 
ger with seniority above his immediate Junior 
A. B. Abdul Salam pursuant to the Memo. 
27537|D1|76-11, dated 26th ‘August, 1978 
issued by 2nd respondent. 


Ramalingam and N. Thiagarajan, for Peti- 
tioner. 


The Government Pleader and Sukhandharaj, 
for Respondent. 


The Court made the following 


OrvER.——The petitioner was recruited as 
Assistant Works Manager in the Government 
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Press, Madras on 26th September, 1969. The 
petitioner is senior to respondents 3 and 4. 
On 5th July, 1976, the 3rd respondent was 
‘promoted as Deputy Works Manager over- 
looking the claims of the petitioner. At this 
‘stage it may be mentioned that certain adverse 
entries were made in the confidential file of the 
‘petitioner for the period 10th November, 1969 
to 31st March, 1972 and for the years ending 
31st December, 1974 and 31st December, 1975. 
The petitioner filed two writ petitions (T. N. 
Sankarasundaram v. State of Tamil Nadu, 
represented by the Secretary to Government 
Transport Department, Fort St. George, 
Madras-9 and others‘), on the file of this Court 
ifor directing the Director of Stationery and 
Printing, Madras, to expunge the adverse re- 
marks entered in his personal file for the parti- 
cular period and to direct the State Govern- 
ment to give effect to the list of Assistant 
Works Manager published by the Government 
no Ist April, 1976. These writ petitions were 
dismissed in limine by Mohan, J., by his 
judgment, dated 18th June, 1976 holding that 
a petition under Article 226 would not be 
maintainable for enforcing administrative 
instructions and for expunging the remarks 
made in the personal file. Thereafter, the 
petitioner made representations to the Govern- 
ment for expunging the adverse remarks. By 
Memorandum No. 27537|D1|78-11, Transport, 
‘dated 26th August, 1978, the Government re- 
jected the representations filed by the petitioner 
‘on the ground that it saw no reason to expunge 
the adverse remarks. On 2nd September, 
1978, the Government issued memorandum 
‘No. 41235|D1|78-2, reverting the petitioner 
from the post of Temporary Deputy Works 
‘Manager to the post of Assistant Works Mana- 
ger. The petitioner then filed (T. N. San- 
karasundaram v. The Director of Stationery 
and Printing, Madras-1 and another?) to 
‘quash the order of reversion, dated 2nd Sep- 
tember, 1978 on the ground that the order of 
‘reversion amounted to a punishment and there- 
‘fore, bad inasmuch as the provisions of Arti- 
‘cle 311 of the Constitution of India had not 
‘been complied with. The writ petition was 
allowed by Nainar Sundaram, J., by the 
judgment, dated 10th February, 1981. The 


4. W.P. Nos. 2429 and 2430 of 1976. 
2. W.P. No. 3597 of 1978. 
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learned Judge came to the conclusion that on 
the facts and circumstances placed before him 
the order of reversion amounted to an order 
of punishment and could not be equated to an 
order of reversion simpliciter passed in the 
ordinary routine administration or because of 
exigencies of service. The petitioner has now 
filed this writ petition praying for the issue of 
a writ of mandamus directing the 1st respon- 
dent-Director of Stationery and Printing and 
the 2nd respondent, the State Government, to 
give regular promotion to the petitioner to the 
post of Deputy Works Manager with Sentomity 
above his immediate junior, A. R. Abdul 
Salam, third respondent herein. 


2. Respondents 1 and 2 have filed a counter- 
affidavit in which they have stated that the 
counter-affidavit filed by the respondent in 
W.P. No. 3597 of 1978 disposed of by Nainar 
Sundaram, J., by his judgment, dated 10th 
February, 1981 might be treated as the counter- 
affidavit in this case as well. 


3. Mr. Ramalingam, the learned counsel for 
the petitioner advances the, following conten- 
tions: (1) The adverse entries made in the 
personal file of the petitioner were not properly 
communicated to him as required by the 
instructions issued by the Government. The 
authorities are bound to communicate the 
adverse entries in the month of February every 
year. In the instant case , the adverse entries 
were merely shown to the petitioner in April, 
1976. The adverse entries that were shown 
were the entries made for the years 1969 to 
1972, 1974 and 1975. The failure on the part 
of the authorities to conform to the instructions 
issued by the Government in the matter of com- 
munication of adverse entries greatly preju- 
diced the petitioner. If only he had been in- 
formed of the adverse entries in the month of 
February each year according to the instruc- 
tions of the Government, he would have been 
in a position to make necessary representations 
to the Government at the appropriate time and 
obtain relief. By the time the adverse entries 
were shown to the petitioner, the authorities 
had already made up their minds to promote 
the 3rd respondent as Temporary Deputy 
Works Manager. The Government Order did 
not give any reasons why the representations 
made by the petitioner should be rejected... 
(2) Assuming without admitting that the ad- 
verse entries were properly made in the per- 
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sonal file, argued Mr. Ramalingam, such 
entries would not in any way stand as a bar to 
the promotion of the petitioner as Deputy 
Works Manager. The order of reversion of 
the petitioner as Assistant Works Manager 
pursuant to the adverse entries has already 
been quashed by Nainar Sundaram, J., in W. 
P. No. 3597 of 1978. (3) The post of 
Deputy Works Manager is not a selection 
post. Only in the matter of promotion to a 
selection post, the question of merit and ability 
will arise, and the seniority of a person will 
come into play when merit and ability are 
equal in the matter of promotion to a non- 
selection post, and a Government servant will 
be entitled to promotion as a matter of right 
by virtue of his seniority notwithstanding the 
fact that there are certain adverse entries in the 
personal file. In such cases, promotions can 
be denied only as a matter of punishment. 
The other circumstance in which seniority can 
be overlooked in such cases will be where a 
junior officer is promoted on grounds of excep- 
tional merit. These two conditions being 
absent in the instant case, Mr. Ramalingam 
vehemently urges that the petitioner is entitled 
to be promoted as Deputy Works Manager, 
notwithstanding the adverse entries in the con- 
fidential report. 


4. Mr. Jagadeesan, the learned Government 
Advocate, no doubt, referred to the counter- 
affidavit filed by respondents 1 and 2 in 
W.P. No. 3597 of 1978 and stated that the 
post of Deputy Works Manager is a selection 
post. However, when confronted with the 
specific question from the Court to point out 
as to the rule which made the post of Deputy 
Works Manager a selection post, the learned: 
Government Advocate was not in a position, to 
point out any such rule. On the other hand, 
by the circumstances of the situation, he was 
compelled to admit that there was no such 
tule. When once it is accepted that the post 
of Deputy Works Manager was not a selection 
post, then the learned Government ‘Advocate 
found himself unable to meet Mr. Rama- 
lingam’s contention that in the case of non- 
selection post promotion had to come on the 
basis of seniority without reference to confi- 
dential report entries subject to the exceptions 
contained in rule 36 (b) (2) of the Tamil 
Nadu State and Subordinate Service Rules. 


5. Mr. Sulkhandharaj, learned counsel for 
respondents 3 and 4 contended that the peti- 


tioner was precluded from filing this writ peti- 
tion by reason of the fact that he had filed 
W.P. No. 2429 of 1976 for expunging the 
adverse entries against him and for giving 
effect to the list of Assistant Works Managers. 
The Jearned counsel further argued that the 
post of Deputy Works Manager is a selection 
post and merit and ability alone would be the 
criteria for a person being appointed as Deputy 
Works Manager. In the instant case, accord- 
ing to Mr. Sukhandkaraj, the comparative 
merits of the petitioner and respondents 3 and 
4 had been assessed by the ist respondent and 
respondents 3 and 4 have been chosen. In the 
circumstances, this Court cannot sit in judg- 
ment over the assessment of merit and ability 
by the 1st respondent as respects respondents 3. 
and 4. 


6. I shali first take up for consideration the 
second of the contentions advanced by Mr. 

Ramalingam even though I am of the opinion 

that both the contentions urged by the counsel | 
are well-founded. My attention has not been 
drawn, as I have already stated, by the learned 
Government ‘Advocate to any rule in the 
Madras Stationery and Printing Service Rules! 
to the effect that the post of Deputy Works 
Manager is a selection post in the sense that 
promotion as Deputy Works Manager shall be 
made only on grounds of merit and ability, 
seniority being considered only where merit and 
ability are approximately equal. Mr. | 
‘Sukhandharaj, learned counsel appearing for 
the respondents 3 and 4, however, invites my 
attention to rule 4 (e) which reads as follows: 





“Promotion as Works Manager, Government 
Press, or as Junior Deputy Works Mana- 
ger, Government Press shall be made on 
grounds of merit and ability, seniority being 
considered only where merit and ability are 
approximately equal.” 


I am unable to understand how this rule has 
any application to the case of promotion to the 
post of Deputy Works Manager. In fact, it 
is seen from the rules that have been given to 
me by Mr. Sukhandharaj that the posts of 
Deputy Superintendents have been designated 
as Junior Deputy Works Managers. Thej, 
rules therefore, make a clear distinction 
between a Deputy Works Manager and Junior 
Deputy Works Manager. Rule 4 (e) cited} 
before us by Mr. Sukhandharaj does not refer 
to the Deputy Works Manager. My attentiom 
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has not beer drawn to any other rule which 
states that promotion to the post of Deputy 
Works Manager shall only be on the basis of 
merit and ability, seniority being considered 
only where merit and ability are approximately 
equal. This is precisely the reason why the 
learned Government Advocate found himself 
unable to lay his finger on any particular rule 
in the Madras Stationery and Printing Service 
Rules to the effect that the post of Deputy 
Works Manager is a selection post. I, there- 
fore, hold that the post of Deputy Works 
“Manager is not a selection post and that pro- 
{motion to the post is by seniority. When once 
it is found that the office of Deputy Works 
Manager is not a selection post, then we are 
driven to rule 36 of the Tamil Nadu State and 
Subordinate Service Rules as regards promo- 
tion. Rule 36 (b) (i) of the said Rules deals 
with promotion to Selection Category or Grade. 
Rule 36 (b) (ii) deals with promotion accor- 
ding to seniority. The said Rule reads as fol- 
lows :— 

“36 (b) (ii). Promotion according to 

seniority.—All_ other promotions shall be 

made in accordance with seniority unless— 


(1) the promotion of a member has been 
withheld as a penalty; or 


(2) a member is given special promotion 
for conspicuous merit and ability.” 


7. The learned Government Advocate was 
not able to show that the petitioner falls under 
tule 36 (b) (ii) of the Tamil Nadu State and 
Subordinate Service Rules, and therefore, he 
is not entitled to promotion. Equally, neither 
the learned Government Advocate nor Mr. 
Sukhandharaj, learned counsel for the respon- 
dents 3 and 4, was able to convince me that 
once it is found that the office of Deputy Works 
‘Manager is non-selection post, promotion can 
be denied to the petitioner merely on the basis 
of certain adverse entries in his personal file. 

I, therefore, further hold that notwithstanding 
the adverse entries in the personal file of the 
petitioner, the petitioner will be entitled to be 
considered for promotion on the basis of his 
seniority as on the date the 3rd responden: 
who is admittedly the petitioner’s junior was 
promoted as Deputy Works Manager inas- 
much as, admittedly, the petitioner’s case does 
not fall within the exceptions under rule 36 
(b) (ii) of the General Rules. This finding 
is subject to the reasons on the basis of which 
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I am rejecting the contention of Mr. 
Sukhandharaj that the writ petition is not 
maintainable by virtue of W.P. N o. = of 
1976. Cae Pee 


8. The contention of Mr. Sukhandharaj, 
learned counsel for respondents 3 and 4 is the 
writ petition is not maintainable for the reason 
that the petitioner filed Writ Petition Nos. 
2429 and 2430 of 1976, for the identical reliefs 
and they were dismissed. In this connection, 
the learned counsel drew my attention to the 
averment in paragraph 10 of the affidavit. 
The prayers in the two writ petitions filed ear- 
lier by the petitioner were for expunging the 
adverse remarks from his personal file and for 
directing the authorities to give effect to the 
list of Assistant Works Managers. Mohan, J., 
dismissed the writ petitions at the stage of 
admission. According to the learned Judge, 
the contention that was urged before him was 
that the executive instructions regarding the 
communication of adverse entries in the month 
of February every year had been violated and 
the petitioner was shown a consolidated entry 
for the two periods in 1976. The learned 
Judge took the view that even though. there 
was a violation of the concerned Government 
Order, the failure on the part of the authori- 
ties to follow thea executive instructions would 
not give the petitioner a cause of action to 
invoke the jurisdiction of this ‘Court under 
Article 226 of the Constitution of India. In 
my opinion, the above decision does not bar 
the petitioner from maintaining the present writ 
petition for two reasons. Firstly, respondents 
3 and 4 herein were not parties to those writ 
petitions. The right inter se between res- 
pondents 3 and 4 and the petitioner was not the 
subject-matter of the decision before Mohan, 
J. Secondly, the earlier writ petitions were 
filed by the petitioner immediately after he 
came to know of the adverse entries in 1976. 
After the dismissal of the writ petition by 
Mohan, J., the petitioner made his representa- 
tion to the Government for expunging the 
adverse entries. The Government rejected the 
said represenfation. The rejection of the 
representation filed by the petitioner gave him 
a fresh cause of action. This cause of action 
was not available to the petitioner at the time 
when Mohan, J., dismissed the earlier writ 
petitions, because the representation was 
made by the petitioner and the order of the 
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-Government was passed only subsequently. 
‘There is the further fact that in this writ peti- 
‘tion, the petitioner does not specifically seek to 
expunge the adverse entries. The prayer is 
that he should be directed to be promoted as 
Deputy Works Manager. Hence I find that 
the writ petition is maintainable. One of the 
‘arguments advanced in support of the writ 
‘petition is that the order passed by the Gov- 
emment refusing to expunge the remarks was 
“bad and the adverse entries themselves cannot 
‘be taken into account against him because they 
“were not communicated according to the Gov- 
sernment Order. In this connection, Mr. 
Ramalingam drew my attention to G.O.M.S. 
No. 3203, Public (Services) Department, 
‘dated 25th November, 1968 and G.O. Ms. 
No. 2033, Public Services Department, dated 
3rd September, 1970. ‘A perusal of these 
Government Orders will make it clear that the 
object which impelled the Government to 
issue the said Government Orders was that the 
Government servants should be made aware 
of adverse entries against them at least once 
in every year so that they will not be adverse- 
ly affected in their career and that the future 
of. their service may not be affected. Conse- 
quently, the procedure prescribed by the Gov- 
ernment for communicating the adverse entries 
is in the interest of the Government servants 
concerned. The Government is bound to fol- 
low its own instructions and it will not be 
open to it to say that it has merely issued the 
administrative instructions and that the same 
can be violated even though the violation of 
the pnocedure may adversely affect the Govern- 
ment servant. Therefore, there is great force 
in the argument of Mr. Ramalingam which 
is based on the decision of the Supreme Court 
in Union of India v. K. P. Joseph, to the 


effect that it cannot be generalised that no- 


administrative order can be challenged which 
will adversely affect the Government servant. 
Mr, Ramalingam further contended that 
inasmuch as this writ petition is based entirely 
‘on a new cause of action, the finding of 
Mohan, J., in a judgment at the stage of admis- 
sion that a Government servant cannot invoke 
‘the jurisdiction of this Court under Article 226 
of the Constitution in all cases where adminis- 
‘trative instructions are violated, is not correct 
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and will not be binding on the petitioner as a 
precedent in this case. However, in view of 
the conclusion reached by me that this writ 
petition, based entirely on a new cause of 
action, is not barred by the dismissal of the 
earlier writ petitions, and that the petitioner 
will be entitled to promotion notwithstanding 
the adverse remarks against him, it is unneces- 
sary for me to express a final opinion on the 
question as to what extent the jurisdiction of 
this Court can be invoked when executive 
instructions are violated by the authorities 
concerned. 


9. Before J conclude, one other aspect that 
has to be touched is that the appointment 
of respondents 3 and 4 was only temporary 
under rule 39. Therefore, respondents 3 and 
4 cannot have any right to the post. The 
petitioner is certainly entitled to be considered 
to be promoted as Deputy Works Manager as 
on the date respondents 3 and 4 were promoted 
in 1976. It will, of course, be open to res- 
pondents 1 and 2 to retain respondents 3 and 
4 if they are to do so after providing for the 
petitioner. 


10. ‘Subject to the above observations, the 
writ petition is allowed, and the rule nisi is 
made absolute. There will however, be no 
order as to costs. 
S.J. 


Petition allowed. 
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IN THE HIGH ‘COURT OF JUDICA- 
TURE AT MADRAS. 


‘Present:—V. Balasubrahmanyan, J. 


Ayyammal Petitioner* 


D. 


N. Venkataraman Respondent. 


Tamil Nadu Cultivating Tenants Protection Act 
(XXY of 1955), section 3 (4) —Eviction peti- 
tion—Authorised Officer fixing 15th Septem- 
ber, 1978, as the date before which the tenant 
was directed to pay the rent arrears—Copy of 
the written order served on the tenant by post 
on 18th September, 1978—Contention of land- 
lord that order was pronounced in open Court 
by Authorised Officer on 2nd September, 1978 
—Authorised Officer however not required to 
pronounce orders in the open — Tenant not 
expected to do the impossible—Order set aside 
on revision by tenant. 


The landlord filed an eviction petition against 
a cultivating tenant before the Authorised 
Officer. The Authorised Officer fixed 15th 
September, 1978, as the date before which the 
tenant was required to pay the rent arrears 
failing which eviction would follow. This 
order was pronounced in the open by the 
‘Authorised Officer om 2nd September, 1978, 
and a copy of the order was sent by post which 
was served on the tenant only on 18th Septem- 
ber, 1978. The tenant filed a revision peti- 
tion to the High ‘Court on the ground she 
could not do the impossible as the copy of 
the order was served on her only after the 
date fixed for payment of the arrears. The 
landlord contended that the orders were pro- 
nounced in open ‘Court on 2nd September, 
1978. 


Held: The Authorised Officer was not re- 
quired to pronounce his orders in the open. 
There were no statutory rules to that effect. 
There was no evidence of a uniform unwritten 
practice in this regard which was followed by 
all authorised officers in the State. The law 
did not expect any man or woman to do the 
impossible. The order of the Authorised 
Officer was set aside. [Paras. 4, 11 and 17.] 


ee ee el IH 
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There are at least two distinct and separate: 
stages which the Authorised Officer must pass» 
through in the determination of an eviction 
petition. At the initial stage the Authorised? 
Officer must give the tenant an opportunity to 
pay up the arrears by giving a reasonable 
time. The second stage would come only 
after the time fixed by the Court for deposit 
expires without the tenant having made the 
deposit. The Authorised Officer in the ins- 
tant case had rolled the two-stage proceedings 
into one. He had predetermined the question 
of eviction irrespective of deposit or no de- 
posit by making the eviction order self-opera- 
tive. This was not the proper way to adminis- 
ter section 3 (4) (b). The Authorised Offi- 
cer has to comply with the statutory provisions 
to the letter. [Para, 16. 


Case referred to:— 


Chinnayyan v. Nagarathinam Pillai, (1964) ¥ 
M.L.J. 389: 77 L.W. 73. 


Petition under section 6-B of the Tamil Nadu 
Cultivating Tenants’ Protection Act (XXV of 
1955), read with section 115, Civil Procedure 
Code, ta revise the order of the Authorised 
Officer, Land Reforms, Dindigul, dated 2n 
September, 1978 in T.C.T.P. No. 7 of 1978. 


S. Ramalingam and N. Thiagarajan, for Peti- 
tioner. o 


R. G. Rajan and Ravi Sankar, for Respondent. 
The Court made the following 


Orver.—This revision is against an order of 
eviction passed against a cultivating tenant by 
an Authorised Officer. The order was in the 
usual terms. The tenant was directed to pay 
the rent arrears within a particular date. Tf 
he did not pay, then eviction would follow. 
The implication was that if the arrears were 
paid, the eviction petition against the tenant 
would stand dismissed. ` 
2. This order was made on the terms afore- 
said under section 3 (4) of Act XXV of 1955 
(The Tamil Nadu Cultivating Tenants’ Pro- 
tection Act, 1955). The date fixed for pay- 


ment under the order was 15th September, 
1978. 


3. The tenant’s plea in this revision is that 
it was impossible for her to comply with this 
time-limit since a copy of the order meant for 
her and sent by post by the Authorised Officer 
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was delivered to her only on 18th September, 
1978, three days after the expiry of the time- 
limit. 


4. I must accept this plea without reserva- 
tion. For, the law does not expect any man 
or woman to do the impossible. We do not 
have the Time Machine of H G. Wells’ Tale 
to travel back in time to comply with the terms 
of an order served out of time. 


5. But the contention put forward by the 
landiord’s counsel is that the date of service 
of the order by registered post cannot be taken 
to have any material bearing in this case. He 
said that the order was pronounced by the 
Authorised Officer in open Court even on 2nd 
September, 1978, which gave the tenant a 
clear 12 or 13 days within which to make the 
payment. 

6. 1 am told that the rent arrears in this 
case ran to about Rs. 10,000. It is quite a 
thought whether anyone in these hard times 
can be expected to get ready that much amount 
in a matter of two weeks. But, the question 
in this revision is not about the length of time 
granted. That is a matter of degree and dis- 
cretion. And probably one in which a revi- 
sional Court will rarely interfere. 


7. The more serious question is whether 
anything can be made out of the claim that 
the Authorised Officer pronounced his order in 
open Court on 2nd September, 1978. The 
order itself contains a. superscription to the 
effect that the order was so pronounced on 
that date. Neither the Authorised Officer 
nor the place where he has his office is a Court 
properly so-called. We may therefore gather 
that he read his order aloud to the hearing of 
those assembled before him, at any rate, he 
did so the operative part of the order at least. 


8. There is a raging controversy about who 
were present before the Authorised Officer at 
the time. The tenant had engaged counsel in 
those proceedings, but it is claimed he was not 
present at the time the order was pronounced. 
This assertion is denied by the landlord. It is 
also pointed out that at the end of the inquiry, 
after hearing counsel on both sides, the Autho- 
rised Officer posted the matter for judgment 
for 2nd September, 1978. Hence, the tenant 
and her counsel’ were themselves to blame if 
they had absented themselves on 2nd Septem- 
ber, 1978. Delivery in open ‘Court of the 
m LJ—559 
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order, it is urged, does not depend for its 
validity on the presence of the parties. 


9. The contention put forward by the land- 
lord’s learned counsel is worth examination. 
J will assume for this limited purpose that the 
tenant’s learned counsel was present on 2nd 
September, 1978, and heard the terms of the 
eviction order against his client being read 
over audibly by the Authorised Officer, Even 
so, the question is, does it in any way operate. 
against the tenant in this case? 


10. Under the procedure established by law 
for civil Courts, their orders must be pro- 
nounced in open Court. But, that procedure 
invariably goes along with a concomitant pro- 
cedure relating to copies of orders. The par- 
ties must apply to the Court every time for 
getting copies of Court orders, even though 
they have been delivered in open Court. And 
there are elaborate rules governing the appli- 
cation for copies, provision for supply of 
stamped stationery by the applicants, trans- 
cription and comparison of copies, publication 
of information as to copies prepared: and made 
ready and the like. ‘Copies of Court orders 
pronounced in the open are seldom made 
available to the parties by being issued suo 
motu, by registered post or otherwise. The 
two procedures seldom go together. Either 
the orders are despatched to the parties by 
post, in which case it would be quite pointless 
to pronounce them earlier in open ‘Court, from 
the point of view of communication of the 
decision of the parties. Where judgments are 
delivered in open Court, then it makes sense 
and it is also accepted practice to lay down a 
procedure requiring the parties to apply for 
copies. wie YS 


11. It is not unusual for administrative or 
quasi-judicial tribunals to adopt the practice 
of the Courts in this regard. The Rent Con- 
troller for instance, is enjoined by an express 
provision in the statute to pronounce his 
orders in open Court. The relevant rules 
provide for the procedure of certified copies 
of such orders. There is, however, no similar 
provision under Tamil Nadu Act (XXV of 
1955). The Authorised Officer is not requir- 
ed to pronounce his orders in the open. There 
are no statutory rules to that effect. There is 
no evidence of a uniform unwritten practice in 
this regard which is followed by all authorised |. 
officers in this State. There is no evidence” 
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seven that this Authorised Officer whose order 
is the subject of the present revision, is so much 
used to reading aloud his orders on dates 
-appointed for that purpose that his habit has 
come to attain the status of a practice of his 
Court. It is often said that in the absence of 
tegulation by any statute or statutory rules, a 
Court or tribunal is a master of its own proce- 
dure. But, merely because a tribunal fancies 
a particular line or course of proceedings in a 
given case it does not make it ‘procedure’ of 
which it can be said to be master. It is the 
‘very opposite of procedure; it is absence of 
“procedure. Where the tribunal is free to act 
on the fancy or caprice of the moment it can- 
not be said to follow its own ‘procedure’. 


‘12. In this case, it is said that the tenant’s 
‘learned counsel had notice of the day on which 
‘the Authorised Officer was going to pro- 
nounce his order in open Court. That may 
be so. But, that alone cannot give validity 
to the act of pronouncing the order. All that 
can be said is that counsel was forewarned. 


13. It may be conceded that reading aloud 
as one of the communications of an order. 
But, we have now come to a stage in the evolu- 
‘tion of civilised existence that we employ 
‘the written word as the language, not only for 
wecord but for communication as well, in 
matters which affect men and women. 


14. Apart from the absence any legal sanc- 
tion for the course of proceeding pursued by 
‘the Authorised Officer, his act of pronouncing 
the order in open Court was altogether robbed 
of its meaning and purpose when he at the 
same time communicated it to the tenant by 
registered post. A copy of the order apparently 
was delivered then and there to the land- 
lord, for, the original order carries an endorse- 
-ment to that effect. But, so far as the tenant 
was concerned, the order copy was sent by 
«mail. This act of communication by post, 
unasked for by the tenant, shows that the 
Authorised Officer was quite serious about 
communication of the order suo motu to that 
‘tenant. It follows therefore, that the means 
adopted for the communication must itself 
render the communication serve its purpose, 
A communication which stultifies its purpose 
ás no communication at all. We must attri- 
‘bute a degree of seriousness to the Authorised 
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Officer’s decision setting down a definite time- 
limit for the tenant to deposit the rent arrears. 
For, by complying with the terms of such a 
direction the tenant could ward off her evic- 
tion. Attributing to the Authorised Officer this 
serious intention and given the mode adopted 
for communication of the order, it is unthink- 
able that the tenant should find herself in an 
unhappy and impossible situation in the matter 
of compliance with the terms of the order. 


15. It might be said that the delays of the 
postal department should not be visited on the 
head of the Authorised Officer. But, the pur- 
pose of the present discussion is not to lay tha 
blame on anyone or apportion it. The pur- 
pose is to see whether, in the events that hap- 
pened, the tenant can be bound hand and foot 
by the terms of an order which it was im- 
possible for her to carry out. The answer 
can only be one way. 


16. I accordingly set aside the order of the 
Authorised Officer. It is needless to say that 
the Authorised Officer has to go through the 
proceedings all over again. In that connec- 
tion it seems to me to be necessary to give 
him a word of advice. In the order that he 
had passed, which I have now set aside, the 
Authorised Officer had not followed the vari- 
ous stages of the procedure laid down by sec- 
tion 3 of the Act. As pointed out by this 
Court in Chinnayyan v. Nagarathinam Pillai’, 
there are at least two distinct stages which 
the Authorised Officer must pass through in 
the determination of an eviction petition. The 
two stages are distinct and separate. The 
Authorised Officer cannot skip the first stage 
to see an end to the proceedings. At the 
initial stage the Authorised Officer must give . 
the tenant an opportunity to pay up the arrears 
by giving a reasonable time. The second stage 
would come only after the time fixed by the 
Court for deposit expires without the tenant 
having made the deposit. The Authorised 
Officer in this case has rolled the two stage 
proceedings into one. In his order, as framed, 
he has pre-determined the question of eviction 
irrespective of deposit or non-deposit, by mak- 
ing the eviction order self-operative. This is 
not the proper way to administer section 3 
(4) (b) of the ‘Act. ‘The Authorised Officer 





1. (1964) 1 M.L.J. 389: 77 L.W. 73. 
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has to comply with the statutory provision to 
“the letter. 


17. My orderin this revision would there- 
fore, be to set aside the order of the Autho- 
stiised Officer and direct him to pass orders in 
accordance with section 3 (4) (b) of the Act. 
The revision petition is. allowed on these 
lines. There will, however, be no order as to 
‘costs. 


SJ. 


Revision allowed. 





IN THE HIGH COURT OF JUDICA- 
"TURE AT MADRAS. 


“Present :—-S. Nainar Sundaram, J. 


N. Jagie Gounder, the Nilgiris 
Petitioner* 


V. 


“The Regional Provident Fund Commis- 
sioner, Tamil Nadu and Pondicherry 
States, Madras-14 Respondent. 


Employees’ Provident Funds and Miscellane- 
ous Provisions Act (XIX of 1952), section 1 
(5)—Establishment — Integrity split up into 
two—Persons employed falling below twenty— 
Whether such split up establishment indivi- 
dually attracts the provisions of the Act to be 
determined . 


There is no rule that could be spelt out from 
the provisions of the Employees’ Provident 
Funds and Miscellaneous Provisions Act that 
an establishment covered by the Act|Scheme 
cannot be split up and in spite of such split- 
up, the Act/Scheme which was earlier applied 
to the original establishment will continue to 
apply to the split-up entities though each or 
all of them would not come within the cate- 
gory of establishments to attract the provisions 
of the Act|Scheme. Disruption of the estab- 
lishment is possible and if the disruption is 
geal and bona fide the test to be applied is 
whether the split-up establishments will be 
independently covered by the provisions of the 
1978. 


_ *W.P. No. 4595 of 
aT 17th September, 1981. 
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Act|Scheme. If the disruption, however 
effected, is a ruse or a camouflage to get out 
of the provisions of the Act|Scheme, then it 
will be completely ignored. [ Para. 2.] 


To say that an establishment to which the Act 
(XIX of 1952) applied shall continue to be 


‘governed by the Act, even though the number 


of persons employed therein subsequently falls 
below twenty, presupposes the continuation of 
the estabiishment as an integral whole. But, 
when the integrity of the establishment gets 
split up and such splitting up is real and bona 
fide then the relevant question that has got to 
be posed for answer is as to whether the split- 
up establishments are individually governed by 
the Act|Scheme. This should be the ratio that 
should be followed whenever there is a dis- 
ruption in the integrity of the establishment. 
[Para. 3.] 


Cases referred to:— 


Mohammad Kutti v. R. P. F., Commis- 
sioner, (1980) 2 Lab.L.J. 466; T. A. Zainu- 
labdeen v. R. P. F. Commissioner, 1974 K. 
L.T. 708: 1975 Lab.I.C. 412. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with tha High Court will be pleased to issue 
a writ of certiorari calling for the records 
in proceedings C.6|T.N.|4499A|Reg. 1178 
from the respondent and quash the order 
of the respondent made in proceedings C. 6| 
T.N.|4497A| Regd. I|78, dated 27th Sep- 
tember, 1978, Ex. A. 


K. Venkataraman, for Petitioner. 


R. Shanmugham, Additional Central Govern- 
ment Standing Counsel, for Respondent. 


The Court delivered the following 


Jupcment.—The petitioner challenges the 
proceedings of the respondent, dated 27th 
September, 1978, under section 7-A of the 
Employees’ Provident Funds and Miscellane- 
ous Provisions Act (XIX of 1952), herein- 
after referred to as the Act. Earlier to Janu- 
ary, 1973, the petitioner was treated as the 
employer in relation to an establishment, 
M|s. Forestdale Estate and Tea Factory, 
and he was covered by the provisions of the 
Act|Scheme. On Ist November, 1979, the 


` 2. Mr. K. Venkataraman, 
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Tea Factory was closed down for some time 
and it was subsequently sold to one Smt. Janaki 
Soundararajan in January, 1973. Practically, 
there was a disruption of the integrity of the 
establishment on the sale of the The Factory to 
and in favour of the Third party, Smt. Janaki 
Soundararajan. So far as the Tea Factory 
is concerned, the provisions of the Act|Scheme 
have been applied to it since they are factual- 
ly attracted to it. The respondent wanted to 
apply the provisions of the Act|Scheme to the 
Forestdale Estate, which alone has come to be 
manned and managed by the petitioner pur- 
suant to the split in January, 1973. The peti- 
tioner contended that the employment strength 
of the Forestdale Estate is less than 20 and 
the provisions of the Act|Scheme would not 
be attracted and hence there need not be any 
determination under section 7-A of the Act. 
This stand of the petitioner was not accepted 
by the respondent and the respondent held 
that the provisions of the Act|Scheme would 
continue to apply to the Forestdale Estate, 
which alone is being manned and managed by 
the petitioner and the respondent passed the 
impugned order, dated 27th September, 
‘1978, directing the petitioner to pay the 
amount determined in the said order. 


learned counsel 
appearing for the petitioner would submit that 
the integrity of the original establishment has 
been disrupted by the sale of the Tea Factory 
to and in favour of the third party, Smt. Janaki 
Soundararajan and thereafter the Forestdale 
Estate, which alone is being manned and 
managed by the petitioner cannot come within 
the category of establishment under the Act, 
since the employment strength in the said esta- 
blishment is Jess than 20. The fact. that the 
employment strength in the said establishment 
is Jess than 20 was not disputed and is not 
being disputed by the respondent. There is 
no rule that could be spelt out from the pro- 
visions of the Act that an establishment cover- 
ed by the Act|S:heme cannot be split-up, and 
in spite of such split-up, the Act|Scheme which 
was earlier applied to the original establish- 
ment will continue to apply to the split-up 
entities even though each or all of them would 
not come within the category of establishments 
to attract the provisions of the Act|Scheme. 
A disruption of the establishment is possible 
and if the disruption is real and bona fide then 
the test that has got to be applied is to find 
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Out as to whether the split up establishments 
will be independently covered by the provisions 


of the Act|Scheme. If the disruption, by what- f. 
ever manner it is effected, is a ruse or af 
camouflage to go out of the ambit of the pro- |: 


visions of the Act|Scheme then it will be 
legitimately ignored: 

3. My atténtion has been drawn to sub-sec- 
tion (5) of section 1 of the Act and it reads. 
as follows: 


“An establishment to which this Act applies. 
shall continue to be governed by this Act 
notwithstanding that the number of persons. 
employed therein at any time falls below 
twenty.” 
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To say that an establishment to which the Act | 
applied shall continue to be governed by the}, 
Act, even though the number of persons em- p 
ployed therein subsequently falls below twenty, | 
pre-supposes the continuation of the establish- |’ 


ments as an integral whole. But, when the 
integrity of the establishment gets split up 


|: 


and if such splitting up is real and bona fide | 
then the relevant question that has got to be}: 
posed for answer is as to whether the split up |: 
establishments are individually governed by |: 


the Act|Scheme. 


This should be the ratio} 


that should be followed whenever there is a |i 
disruptioa in the integrity of the establishment. " 


In Mohammad Kutti (K. M.) v. Regional 
Provident Fund Commissioner’, a Division 
Bench of the Kerala High Court dealt with a 
case of a partition and held if tbe partition is. 
real and bona fide and if it disrupted the inte- 
grity of the establishment and .“reated separater 


establishments employing less than twenty per- 


sons, then the Act will not apply. The deci- 
sion of the Division Bench has been approved" 
by the Full Bench of the Kerala High Court 
in T. A. Zainulabdeen v. Regional Provident 
Fund Commissioner, Kerala. 


4. In the present case, as stated above, there 
is no dispute that the Forestdale Estate, which 
alone has been retained, manned and managed’ 
by the petitioner employs less than twenty 
persons. Equally so, it is not urged by the 
respondent that the split-up of the original 


1. (1981) 2L.U.J. 466. 
2. (1975) Lab.I.C. 412: (1974) K.L- 
T. 708. 


ay) VINSITHURTHAN CHETTIAR 8. GOVT 
establishment by the sale of the Tea Factory 
40 the third party is sham and nominal and is 
mot real and bona fide. If this is so there is 
-no warrant to attract the provisions of the Act] 
Scheme to the said Estate. The legal and 
factual position being clear as above, I am not 
able to sustain the order passed by the respon- 
dent and this obliges me to interfere in writ 
proceedings and accordingly, the writ petition 
is allowed and the order of the respondent 
will stand quashed. There will be no order 
as to costs. 


‘S.J. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


‘PRESENT :--G. Ramanujam and G. Mahes- 


waran, JJ. 


A. R. Vinsithurthan Chettiar 
Petitioner* 


V. 


The Government of Tamil Nadu, repre- 
sented by its Commissioner and Secretary, 
Revenue Department, Madras-9 and others 

Respondents. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
section 5 — Suit filed on a promissory note, 
decree obtained and executed against the 
debtor's property before the coming into 
force of the Tamil Nadu Act (XIII 
of 1980) — Debtor filing application for 
a certificate of discharge before the Tahsildar 
-under section 5 in respect of the same promis- 
sory note—Application dismissed by Tahsildar 
.but on appeal, allowed by the Appellate Autho- 
rity—Creditor filing a petition under Article 
226 of the Constitution against the order of 
the Appellate Authority—Held, there was no 
subsisting debt on the date of the application 
for discharge—Order of the Appellate Autho- 
rity quashed. — Constitution of India (1950), 
Article 226. 
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The 4th respondent had taken a Joan of 
Rs. 1,000 from the petitioner under a promis- 
sory note. Based on the promissory note, the 
petitioner filed a suit, obtained a decree and in 
execution sold the properties of the 4th res- 
pondent in court-auction. The decree was 
satished. All these had taken place before 
1978, even before the Tamil Nadu Debt Relief 
Act, 1980 came into force. After the Act 
came into force, the 4th respondent filed a 
petition fer a certificate of discharge of the 
promissory note debt from the Tahsildar undet 
section 5 of the Act. The Tahsildar dismissed 
the petition on the ground that there was no 
subsisting debt on the date of the petition. 
The 4th respondent filed an appeal before the 
Appellate Authority, who allowed the appeal. 

Aggrieved against the order of the Appellate 
‘Authority, the petitioner filed a writ petition. 


Feld; Simply because an appliication had been 
filed under section 5 of the Act, it was not 
possible to assume the existence of a debt when 
there was no subsisting debt as on the date of 
the application. By filing an application under 
section 5 of the Act, the 4th respondent could 
not reopen the execution proceedings as against 
him which had ended by the sale of his pro- 
perty in court-auction to a third party and the 
decree-holder realising the amount dueto him 
fully. [Para. 6.] 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High ‘Court will be pleased to issue a 
writ of certiorari calling for the records of the 
2nd respondent in R.D.A.P. No. 21 of 1981, 
dated 29th June, 1981, and quash the same. 
K. Doraisami, for Petitioner. 


S. Jagadeesan, for Government Pleader, for 
Respondents. 

The Judgment of the Court was delivered by 
Ramanujam, J.—The petitioner herein is 
challenging the order of the second respondent, 
dated 29th June, 1981, holding that the 4th 
respondent is entitled to the benefits of the 
Tamil Nadu Debt Relief Act, 1980 and passing 


-an order of discharge in relation to the pro- 


missory note loan said to have been taken by 
the 4th respondent from the petitioner. 


2. ‘The circumstances under which the said 
order came to be passed by the second res- 
pondent may be briefly stated. The 4th res- 
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pondent herein had taken a loan of Rs. 1,000 
under a promissory note from the petitioner. 
Based on the promissory note the petitioner 
has filed a suit O.S. No. 336 of 1969 and 
obtained a decree. In execution of that 
decree, the 4th respondent’s property had been 
attached and brought to sale and his pro- 
perties had been purchased in court-auction by 
a third party. The sale proceeds obtained in 
the said sale of the 4th respondent’s property 
were sufficient to fully discharge the decree debt 
due to the petitioner. All these have taken 
place before 1978, even before the Tamil Nadu 
Debt Relief Act, 1980 came into force. 


3. After the Act came into force the 4th 
respondent has filed a petition for a certificate 
of discharge of the promissory note debt from 
the Tahsildar under section 5 of the Act. 
Before the Tahsildar the petitioner has appear- 
ed and stated that the entire debt has already 
been discharged in full by the sale of the judg- 
ment-debtor’s property and there is no subsist- 
ing debt due to him from the debtor and there- 
fore, the application filed before the Tahsildar 
is not maintainable. The Tahsildar taking 
note of the stand taken by the petitioner who 
has been cited as a creditor has held that as 
there is no debt due by the 4th respondent as 
on the date of the application, there is no 
question of giving a declaration of discharge 
of a debt which is not subsisting, and in that 
view he dismissed the application filed by the 
4th respondent. 


4. The 4th respondent took the matter in 
appeal and the appellate authority, the second 
respondent herein, has allowed the appeal and 
granted a declaration of discharge of a debt 
which is not subsisting. ‘The appellate autho- 
rity has taken the view that the Tahsildar was 
not right in accepting the evidence of the cre- 
ditor that no amount is due to him, that unless 
some amount is due to the creditor, the debtor 
would not have filed an application and there- 
fore, the decree debt should be taken to be 
subsisting on the date of the application and 
as the household income of the 4th respon- 
dent was only Rs. 3,300, he should be declared 
to be eligible for getting the relief under the 
Act. ‘Aggrieved against the order of the 
appellate authority the petitioner has filed this 
present writ petition seeking to quash the same. 


5. ‘According to the learned counsel for the 
petitioner when the creditor himself says that 
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no amount is due to him and no proceedings. 
are pending for realisation of any debt as. 
against the 4th respondent, the appellate. 
authority has no jurisdiction to assure the debt. 
to be subsisting and grant the relief by way of 
discharge to the 4th respondent. It is pointed. 
out by learned counsel that once the debt has. 
been sued upon and a decree has been obtained 
by the creditor and the decree debt has been. 
realised fully by the sale of the judgmient- 
debtor’s properties long before the coming into. 
force of the Act, it is not open to the Appel- 
late Authority to assume that the debt is sub- 
sisting and give a declaration of discharge im 
relation of that assumed debt. 


6. In the writ petition notice has been served’ 
on the 4th respondent on 13th August, 1981, 
but he has not appeared either in person or 
through counsel. The second respondent 
whose order is challenged is represented by the- 
Government Pleader and the Government 
Pleader does not seek to support that order. 
Even assuming that the 4th respondent is a. 
person who will come within the definition of 
‘debtor’ as defined under the Act as his in- 
come has been found to be less than Rs. 4,000: 
per year, as there is no subsisting debt on the 
date of application before the Tahsildar, there- 
is no question of a non-existing debt being’ 
discharged by an order passed under the pro- 
visions of the Act. The creditor has deposed 
that no amount is due to him and his decree 
debt has been discharged long before by the 
sale of the judgment-debtor’s property in court-- 
auction and there is no proceeding at all pen-- 
ding as against the judgment-debtor. The: 
Appellate Authority is in error in assuming a 
debt to be existing merely because the 4th res- 
pondent has filed an application. Simply; 
because an application has been filed under 
section 5 of the Act it is not possible to assume: 
the existence of a debt when there is no sub- 
sisting debt as on the date of the application. |. 
By filing an application under section 5 of the: 
Act, the 4th respondent cannot reopen the exe- 
cution proceedings as against him which have 
ended by the sale of the property in court- 
auction to a third party and the decree-holder 
realising the amount due to him fully. The 
Appellate Authority obviously committed an. 
error in assuming that the execution proceed- 
ing as against the 4th respondent is still pen- 
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ding and therefore, it has power to declare the 
debt to have been discharged. We are clearly 
of the opinion that the order of the second 
respondent, dated 29th June, 1981, is erroneous 
and the order passed by the initial authority, 
the third respondent herein, holding that there 
is no subsisting debt, is right. ‘The writ peti- 
tion is allowed accordingly. No costs. 


S.J. Petition allowed. 


IN. THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—T. Sathiadev, J. 


N. Udayappan Petitioner* 
v. 

Government of Tamil Nadu, represented 
by Home Secretary Respondent. 


Tamil Nadu Public Service Commission Regu- 


lations (1954), regulation 18 (1) — Discipli- ` 


nary proceedings — Procedure prescribed by 
Rules to be followed strictly—Plea of con- 
vention of consulting Head of Depariment— 
Such consultation not contemplated by the 
Rules — Proceedings vitiated — Constitution 
of India (1950), Article 309. 


If a procedure which is contrary to the rules 
framed is adopted, it is needless to state there 
has been a transgression of the ordained proce- 
dure, which has to be scrupulously followed. 
Not only an omission to follow but a deviation 
from the rules, would also result in illegality 
being committed while taking disciplinary pro- 
ceedings. When the opinion of the Public 
Service Commission alone has to be obtained: 
under Regulation 18 (1) of the Tamil Nadu 
Public Service Commission Regulations, 1954, 
it would not be open to the respondent to con- 
sult any other forum under any circumstances, 
unless the rules enable such a consultation. 

When a stand is taken to the effect that there 


is a convention to consult Heads of Depart-. 


ments, it by itself means that the opinions 
rendered by such authorities are taken into 


*W.P. No. 3671 of 1978. 
; 26th August, 1981. 
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account, and if the opinion of an authority, not | 
contemplated under the rules to be called for 
is also considered while passing final orders, 
it would only result in the finding being influ- 
enced by such a consultation. [ Para. 4.] 


Whatever be the convention adopted, it cannot 
override the Rules framed under Article 309- 
of the Constitution. [Para. 5.] 


Cases referred to:— 


Chandra Mohan v. State of Uttar Pradesh, 
(1967) 2 S.C.J. 717: (1967) 1 S.C.R. 77: 
A.I.R. 1966 S.C. 1987; Habeeb Moham- ` 
mad v. State of Hyderabad, 1953 S. C. J. 

1954 S.C.R. 475: A.I.R. 1954 S. 

©. 51; Union of India v. H. C. Goel, (1964) 

4 S.C.R. 718: A.I.R. 1964 S.C. 364; P.. 

S. Mohana Srinivasan v. Girija, (1981) 1 

M.L.J. 321; State of Orissa v. Bidyabhushan: 
Mohapatra, A.I.R. 1963 S.C. 779. 


M. N. Krishnamani, for Petitioner. 


The Advocate-General for Government Plea-- 
der, for Respondent. 


The Court made the following 


Orver.—-Petitioner was appointed as Sub~- 
Inspector in the Police Department on 3rd ` 
October, 1949. He was promoted as Deputy 
Superintendent of Police and was working in. 
Tanjore East District. On 5th August, 1971, 
he was posted as Inspector of M2 Police: 
Station. He took up the investigation of” 
Crime No. 2147 of 1971 on 18th August, 1971. 
This had its origin on a complaint preferred 
on 29th July, 1971, by the ‘Shed Master of 
Madras Port Trust that stainless steel sheets 
were stolen from Madras harbour and that out - 
of five cases of stainless steel sheets landed’ 
from S.S. Chilka on 6th July, 1971, two cases - 
were missing. Therefore, there was a com- 
plaint; it was registered earlier to the petitioner 
taking charge of the case. He conducted the - 
investigation and found out that one Narasinga 
Moorthy Nadar had received the stolen pro- - 
perty from the thieves and hence conducted a 
search on 24th August, 1971, of the premises 
belonging to him, and stainless steel was, found. 
A mahazar was prepared which was signed by 
him. The case diary pertaining to the seizure 
was sent to the Commissioner of Police and - 
the Assistant Commissioner of Police and both - 
of them have initiated’ the diary on 25th: 


440 


August, 1971, i.e., the very next day. While 
this being the position, it appears that Nara- 
singa Moorthy Nadar had filed a petition to 
the Inspector-General of Police making false 
-allegations against him stating that he had 
forced him to pay Rs. 40,000 by 30th 
‘August, 1971, and that the stainless steel sheets 
‘were purchased from market by the petitioner 
and the documents were prepared after 30th 
August, 1971, as though the sheets were reco- 
wered from him on a search conducted on 30th 
August, 1971. On the basis of the complaint 
made by him, charger were framed against the 
petitioner and he denied the charges. 


2. This resulted in G.O. Ms. No. 1430, 
Home, dated 12th June, 1974, being passed 
directing the Tribunal for Disciplinary Pro- 
ceedings, Madras, to conduct an enquiry into 
ithe allegations made against the Petitioner. 
It held an.enquiry and found that all the three 
charges have been proved and recommended 
the imposition of penalty of dismissal from 
‘service. Thereupon, a show cause memo. 
dated 17th March, 1977, was served on the 
petitioner to show cause against the provisional: 
conclusion to dismiss the petitioner. He sub- 
‘mitted elaborate explanations pointing out 
that when Narasinga Moorthy Nadar himself 
‘had applied to the High Court for return of 
‘the stainless steel sheets as belonging to him, 
‘his claim that they had been purchased by the 
petitioner and foisted upon him, is baseless, 
false and the material documentary evidence 
~marked as Ex.D. 20 to D24 on this aspect 
had not even been referred to by the Tribunal, 
knowing quite well that by referring to those 
‘documents, if would not be possible for it to 
‘hold the petitioner guilty. He had also dis- 
‘puted the finding arrived at on all the three 
-charges. In spite of elaborate representations 
‘made, the impugned order was passed, after 
consulting not only the Public Service Com- 
“mission but also the Inspector-General of 
Police, which opinion had weighed with the 
‘respondent in arriving at the conclusion to dis- 
‘miss the petitioner, and which is not contem- 
‘plated under the Rules. ‘Against this order of 
- dismissal passed on lst July, 1978, this writ 
- petition is filed on the ground that it is vitia- 
-ted by several irregularities and illegalities. 


“3. Mr. Krishnamani, counsel for the peti- 
‘-tioner, at the outset contends that the opinion 
“taken from the Inspector-General of Police, 
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which is read as item No. 5 in the impugned 
order, is contrary to the Rules framed under. 
Article 309 and it has influenced the decision 
of the Government and hence, the impugned 
order is also vitiated by violation of the prin- 
ciples of natural justice. 


4. Jt is not disputed that the Inspector- 
General of Police was consulted. and his opinion 
obtained on the enquiry report of the Tribunal. 
What is claimed is that, such a procedure of 
consulting the Heads of the Departments was 
being followed as a convention since 1950 and 
a decision having been taken by the Govern- 
ment independently after careful scrutiny of 
the enquiry report of the Tribunal for Disci- 
plinary proceedings, the finding is in no man- 
ner vitiated. It is not claimed that the pro- 
cedure of consulting the Inspector-General of 
Police, based on G.O. Ms. No. 329, Public 
(Services), dated 23rd January, 1950, as noti- 
fied in Memorandum No. 5670/50-1, Public 
(Services), dated 14th December, 1950, is as 
per the rules framed under Article 309 of the 
Constitution of India. If a procedure which 
is contrary to the rules framed is adopted, it is 
needless to state there has been a transgression 
of the ordained procedure which has to be 
scrupulously followed. Not only an omission 
to follow but a deviation from the mules, 
would also result in illegality being committed. 
while taking disciplinary proceedings. When 
the opinion of the Public Service Commission 
alone has to be obtained under Regulation 18 
(1) of the Tamil Nadu Public Service Com- 
mission Regulations, 1954, it would not be 
open to respondent to consult any other forum 
under any circumstances, unless the rules 
enable such a consultation. Though in para- 
graph 13, it is stated that the Government 
independently after careful scrutiny of the en- 
quiry report took a decision, in paragraph 12, 
it is stated as follows: 


“They had not acted upon the recommenda- 


tions of the Inspector-General of Police 
alone.” 


Therefore, when a stand is taken to the effect 
that there is a convention to consult Heads of 
Departments, it by itself means that the 
Opinions rendered by such authorities are 
taken into account, and if the opinion of an 
authority, which is not contemplated under 
the rules to be called for is also considered 


11] 


while passing final orders, it would only result 
in the finding being influenced by such a com 
sultation. When it is stated that the opinion 
of the Inspector General of Police ‘alone’ had 
not been taken into account, it evidently means 
that opinion was also considered while passing 
orders, The letter sent by him on 24th Decem- 
ber, 1971, is claimed in the order, as one that 
has been ‘read’. Having read the opinion, the 
respondent cannot still swear that the opinion 
rendered by him had not been taken into 
account as a factor for arriving at the decision 
to dismiss the petitioner. 


5. In Chandra Mohan v. State of Uttar Pra- 
desht, it. has been held that if consultation is 
done with an authority not contemplated under 
the Rules apart from consulting the prescribed 
authorities, the conclusion arrived at thereon 
is illegal. In dealing with the powers to be 
exercised by the Governor while selecting Judi- 
cial Officers, it was held by the Supreme Court 
that the duty to select is so integrated with the 
exercise of the power which could be exer- 
cised only in consultation with the person or 
persons designated therein. 


“To state it differently, if A is empowered 
to appoint B in consultation with C, he will 
not be exercising the power in the manner 
prescribed if he appoints B in consultation 
with C and D. We would, therefore, hold 
that if the Rules empower the Governor to 
appoint a person as District Judge in con- 
sultation with a person or authority other 
than the High Court, the said appointment 
will not be in acordance with the provisions 
of Article 233 (1) of the ‘Constitution.” 


When it has been thus clearly held that any 
consultation not intended to be done, if done, 
will influence the mind of the deciding aatho- 
rity, in this case, it has to be held that this 
impugned order is vitiated by taking into 
account the recommendation of an authority, 
which has not been contemplated under the 
Rules. Whatever be the convention adopted it 
cannot override Rules framed under Article 309 
of the Constitution of India, and hence neither 
the said G.O. nor the Memorandum can be 
relied upon to validate such an order. Hence 
the first contention of the learned counsel has 
to be upheld. 





77:-A.I.R. 1966 S.C. 1987, 
MLJ-56 


1. (1967) 2'S.C.J. 717: (1967) 1 S.C.R. 
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6. Mr. Krishnamani would then contend that 
in spite of the finding of the Tribunal, the 
State Government is bound to apply its mind 
to the evidence adduced and also the written 
submissions made by the delinquent before 
passing the impugned order whereas it had 
adopted the procedure in copying the common 
form without realising the gravamen of the 
complaint made before the ‘Tribunal against 
the petitioner by a person who had no regard 
for truth or to solemn statements made before 
Court. The learned counsel for the petitioner 
proceeds to contend that on the face of the 
order, there is no indication that the respon- 
dent had endeavoured to comprehend what 
were the charges levelled against the petitioner 
and to what extent false evidence had been 
rendered for which a Government servant 
should not be made to suffer and in any event, 
false evidence could not form the basis for the 
State to arrive at a decision which results in 
the petitioner being dismissed from service, 
He states that Exhibit D-21 is Crl.M.P. 
No. 2792 of 1974, filed by Narasingamurthy 
Nadar in the High Court for return of the 
Stainless steel sheets, wherein he had sworn to 
a claim that they were seized from him by 
the petitioner on 24th August, 1971. Exhi- 
bits D-20 to 24 relate to these proceedings in 
the High Court. He also filed a contempt 
application wherein he has specifically men- 
tioned that the stainless steel sheets were 
seized from him on 24th August, 1971. Hav- 
ing sworn before the High Court, to this effect, 
he had come with a different version before 
the Tribunal that a sum of Rs. 40,000 was 
extorted from him by the petitioner, that sheets 
have been purchased out of that amount 
through Advocate Pratap Kothari and that 
the mahazar and other documents have been 
fabricated as if the seizure was effected on 
24th August, 1971. The learned counsel also 
refers to” the fact that the Assistant Commis- 
sioner of Police and the Commissioner of 
Police have initialled the case diary on 25th 
August, 1971, being the very next day itself 
and contends that this also would go to show 
that there could not have been a fabrication of 
these documents, subsequent to the seizure 
and the mahazar having heen signed by him 
on 24th August, 1971. He contends that such 
vital documents have not been discussed in the 
order of the Tribunal, being fully aware that 


if such documents are to be considered, it 
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would hot iésult in holding the petitioner 
guilty of the charges. 


7. It is surprising that the Tribunal presid- 
ed by a Judicial Officer, should avoid consider- 
ing sworn affidavits filed in this Court 
and to what extent after having sworn to such 
affidavits in a Court, Narasingamurthy Nadar 
could come forward with a different version 
before it. Apart from this aspect, when it is 
“claimed that what was purchased by an Advo- 
cate whose name has been disclosed, was 
foisted on him, no reason is given as to why 
. he had not been examined. The initials of the 
Assistant Commissioner of Police and the 
. Commissioner of Police found in the case diary 
are also significant factors even in the context 
` of the claim made that there is an alteration of 
date. So long as the genuineness of the initials 
is not in dispute, as contended by Mr. Krishna- 
mani there has been failure on the part of the 
Tribunal to take into account its probative 
value. The failure to consider vital docu- 
ments like Exhibits D-20 to D-24, and also 
the failure to examine the Advocate, are mate- 
rial omissions in the report of the Tribunal 
and also in the impugned order. 


8. To substantiate his contention that the 
non-examination of the Advocate and non- 
consideration of the vital documents would 
result in an error apparent on the face of the 
order, he relies upon the decision in Habeeb 
Mohammad v. State of Hyderabad', wherein it 
was held that it is the bounden duty of the 
prosecution to examine a material witness, 
particularly when no allegation has been made 
that, if produced, he would not speak the 
truth, and that if such examination is avoided, 
not only an adverse inference arises in view of 
Illustration (g) to section 114 of the Evidence 
Act, but the circumstance of his being with- 
held from the Court casts a serious reflection 
on the fairness of the trial. He also relies 
upon the decision in Union of India v. H. C. 
Goel, in which it was held that if an order of 
dismissal is based on no evidence, there can 
be no doubt that a writ of certiorari would 
issue to set aside such an order even without 
any allegation of mala fides. Yet another deci- 
sion relied upon is the one reported in P., S. 


1. 1953 S.C.J. 678: 1954 S.C.R. 475: 
A.I.R. 1954 S.C. 51. 

2. (1964) 4 S.C.R. 718: A.I.R. 1964 
S.C. 364. 
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Mohana Srinivasan v. Girija. In dealing 
with the onus, to be laid, it was held that it is 
the petitioner who will have to place indis- 
putable oral and documentary evidence and if 
conclusions are arrived at on irrelevant con- 
jectures, it would. result in an error of law be- 
ing committed. Therefore, when material 
evidence had not been considered, such an 
order cannot be sustained. 


9. In the light of these decisions, it has to 
be held that the Tribunal has committed ‘a 
material error on the face of the record in its 
failure to consider the vital documents and in 
non-examination of the vital witness. 


The further contention of Mr. Krishna- 
mani is that if for any reason it is to be held 
that the consultation of the Inspector General 
of Police had not vitiated the order, even 
then on the failure to furnish a copy of the 
recommendation made by him, the order is 
vitiated for failure to abide by principles of 
natural justice. He states that when the re- 
commendation ` of the Tamil Nadu Public 
Service Commission is made available, the re- 
commendation of the Head of Department 
ought to have been served. This contention 
has also to be sustained, if for any reason it - 
is to be held that such consultation has not 
vitiated the order. ‘ 
11. Learned Advocate-General, would still 
contend that whatever may be said about 
charges 1 and 2, in so far as charge No. 3 is 
concerned, when it has been established that 
the petitioner had received illegal gratification, 
that itself is sufficient to entail the dismissal of 
the petitioner. He relies upon the decision in 
State of Orissa v. Bidyabhushan Mohapatra, 
wherein this view has been taken, Here again, 
it, should be noted that the other infirmities 
and illegalities made out above, would still 
result in the impugned order being set aside. 


12. Even in respect of the third charge, 
Mr. Krishnamani, would contend that there 
is only a summary consideration of this charge. 
It is only in paragraphs 20 and 21, this charge 
is dealt with by the Tribunal in its order. 
What has been stated by the Tribunal is as 
follows: 





ae a 1M 321. 
I.R. 1963 < C: 779. 
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“It is therefore, more probable to believe 
that he would have demanded money from 
P.W. 16 and other accused persons for 
releasing them on bail....... 
material had been placed before me to show 
that the evidence of P.W. 13 to P.W. 15 
is unreliable........ = 


Ultimately, the Tribunal holds in the same 
paragraph that the charge is established. As 
rightly contended by Mr. Krishnamani, it is 
only in a single paragraph that the evidence 
and circumstances relating to this charge is 
dealt with on surmises and summary conclu- 
. sions. Therefore, it cannot be held that charge 
No. 3 had been properly dealt with by the 


Tribunal and hence the finding arrived at- 


thereon cannot be treated. as sufficient to sus- 
tain the order and the punishment imposed. 


13. ‘As pointed out above, on all these 
grounds, the impugned order deserves to be 
set aside. The resultant effect is, the matter 
will have to go back to the Tribunal, which 
will have ta dispose of the matter afresh, and 
while doing so, it should avoid this manner of 
non-consideration of vital documents and non- 
examination of material witnesses. 


14, Whenever a charge for illegal gratifica- 
tion is levelled against a public servant, the 
Disciplinary Tribunal has an onerous duty to 
discharge and unless acceptable and convinc- 
ing evidence is forthcoming, it would be com- 
mitting grave injustice if it is to act upon wit- 
ness who have no regard to their sworn state- 
ments made before Courts. If it be found 
Narasingamurthy Nadar had perjured, then 
he should be prosecuted and dealt with. 


15. ‘As for the respondent, in the impugned 
order there is practically no indication of any 
careful consideration of the matter. Hence in 
turn, while passing order, it has to assign rea- 
sons for the conclusion arrived at by following 


the Rules framed under Article 309 of the’ 


Constitution without deviation. In this view 
the writ petition is allowed. No costs. 


SJ. Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :--G. Ramanujam and R, Sengottu- 
velan, JJ. 


K. L. Kuttayan Chettiar and others 
Peétitioners* 


YV. 


K. V. R. Surendranathachary and. others 
Respondents. 


(A) Tamil Nadu Indebted Agriculturists 
(Temporary Relief) Act (XV of 1976)—Suit 
instituted during moratorium period—Institu- 
tion of suits prohibited by Act during the period 
—Proper order to be passed in such suits— 
Whether the suits are to be dismissed or 
stayed till the expiry of the period. 


(B) Interpretation of Statutes — Intention of 
Legislature to be gone into in case of ambiguity 
in the wording of the section — Subsequent 
mould 
relief claimed in the suit—No conferring juris- 
diction on Court which it did not have on the 
date of institution of suit. 


(C) Civil Procedure Code (V of 1908). 
section 151 and Order 7, rule 10—Return of 
plaint—lV hen to be ordered. 


Held: Three reasons are given in Sri Hari 
Babu Naidu v. S. Alamelu Ammal, (1980) 2 
M.L.J. 115: 93 L.W. 217, in support of the 
conclusion that a suit instituted in contraven- 
tion of section 3 of Act XV of 1976 will have 
to be only stayed and not dismissed: 


(1) The controversy has to be resolved not on 
a priori reasoning but by reference to the avow- 
ed objects of the Act, the history of the legisla- 
tion and the general scheme of the Act. It 
would be incogruous to hold that the Legis- 
lature intended that the suits for recovery of 
debts which were pending against agriculturists 
at the commencement of the Act should be 
proceeded with after the expiration of two years 
and six months, but at the same time it enter- 
tained a different intention to the effect that 


| *C.R.P. Nos. 2515 of 1978, 288 of 1980 
1979. 
4th August, 1982. 
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similar suits instituted during the period of 
moratorium must nevertheless be dismissed 
even though the period of two years and six 
months had expired. 


(2) Section 3 of Act XV of 1976 does not 
impose a ban on the jurisdiction of the Court 
and it only bars the institution of the suit for 
a short while. 


(3) Act XV of 1976 nowhere expressly says 
that the suits should be dismissed for contra- 
vening section 3. 


On a plain construction of section 3 no suit 
can be instituted after the commencement of 
the Act. This necessarily leads to the con- 
clusion that such suit instituted after the com- 
mencement of the ‘Act cannot remain on the 
file of the Court. The provisions in section 3 
of Act XV of 1976 laying down that no suit 
shall be instituted after the commencement of 
the Act XV of 1976 cannot be nullified by 
speculating on the intention of the Legislature. 
The first reason is therefore unacceptable. 
[Para. 8.] 


As per section 4 of Act XV of 1976, all the 
proceedings pending at the commencement of 
the Act will have to be stayed for the period 
prescribed under the Act. ‘As per section 3 
of Act XV of 1976 no proceedings shall be 
instituted against any agriculturists for reco- 
very of a debt. Thus the Act has made dis- 
tinct and separate provisions with reference to 
the suits instituted after the commencement of 
the Act and suits pending at the time of com- 
mencement of the Act. A reading of sections 
3 and 4, clearly indicates the intention of the 
Legislature as to what is to be done in respect 
of ‘pending suits and in respect of suits to be 
instituted thereafter. The provisions made in 
respect of suits pending at the time of com- 
mencement of the Act water down the prohi- 
bition for filing suits after the commencement 
of the Act. In the case of a suit which was 
not properly instituted initially the defect in 
the institution of the suit cannot be cured by 
subsequent events. The question whether the 
defendant is an ‘agriculturists’ as defined under 
Act XV of 1976 is a matter for decision of the 
Court, and hence, only on such decision, whe- 
ther the institution of a suit is proper or not 
can be ascertained. In a case like this there 
cannot be a provision for receiving the plaint by 
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the administrative section of the Court since 
there can be a dispute with reference to the 
question whether the defendant is an agricul- 
turist as defined under the Act or not. Hence 
only a decision on the preliminary issuwe—the 
question whether the institution of the suit is 
proper or not—can be decided. The intention 
of the Legislature can be gone into only when 
there is an ambiguity in the wording of the 
section. A priori reasoning of Courts in inter- 
preting similar enactments serves as a guidance 
and the same is of great value and can be 
departed from only on justifiable grounds, The 
view that though the filing of a suit is contrary 
to the concerned ‘Act it cannot be dismissed 
since there is no express provision for the dis- 
missal of such a suit is not correct. The bar 
to the institution of the suit under section 3 
of the Act is absolute and an express provision 
in the Act for the dismissal of such a suit is 
unnecessary. [Paras. 15, 16 and 17.] 


It is true that subsequent events can be taken 
into account to mould the relief claimed in a 
suit. But they cannot be taken to confer juris- 
diction oa a Court which it did not have on 
the date of the institution of the suit, unless 
there is retrospective legislation conferring such 
jurisdiction on the Court. Beattug this prin- 
ciple in mind and also the subsequent event, 
viz., the fact that the moratorium period under 
the Act XV of 1976, came to an end and on 
the date of enquiry of these cases there was no 
bar in force, it can be said that these are fit 
cases where the relief will have to be shaped in 
such a way which may not prejudicially affect 
the parties concerned. The proper procedure, 
will be to order the return of the plaint. In 
view of the fact that section 14 of the Limi- 
tation Act provides for exclusion of time of 
proceedings conducted bona fide in a Court 
without jurisdiction and in view of the fact 
that section 5 of Act XV of of 1976 protects 
the Acts done in good faith, ordering return 
of the plaints cannot prejudice, the defendants 
concerned in any way. [Para. 19.] 


Order 7, rule 10 of the Code of Civil Proce- 
dure, states that the plaint shall at any stage of 
the suit be returned for presentation to the 
proper Court. The question arises as to 
whether the power of the Court to return the 
plaint for want of territorial jurisdiction can be 
extended to cases where there is bar to the 
institution of suits. Though plaints which 
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cannot be entertained on account of such a 
bar cannot be brought strictly under Order 7, 
rule 10, yet, under the inherent powers to meet 
the ends of justice, the Court has always an 
inherent jurisdiction under section 151 to re- 
turn the plaint which under law cannot be 
entertained by the Court. Under its inherent 
jurisdiction and the power available to the 
Court to shape the reliefs taking into account 
the subsequent events to meet the ends of 
justice, the proper and suitable order will be 
to return the plaint rather than to reject the 
same. There is also no prohibition of such a 
course in Order 7 of the Civil Procedure Code. 

[Para. 20.] 


Views expressed in C.R.P. No. 1806 of 
1976, in Sri Hari Babu v. Alamelu Ammal, 
(1980) 2 M.L.J. 115: 93 L.W. 217 and in 
Srimathi Ammal v. Chellammal, (1982) 1 
M.L.J. 315: (1981) T.L.N.J. 227 not 
approved. 


Cases referred to:— 


Sri Hari Babu Naidu v. Alamelu Ammal, 
(1980) 2 M.L.J. 115: (1980) 93 L.W. 217; 
Ramanathan Chettiar v. Ramasami Pillai, 
(1957) 2 M.L.J. 267: I.L.R. (1957) Mad. 
1256: 70 L.W. 733: A.I.R. 1957 Mad. 780; 
M. K. Srimathi Ammal v. P. Chellammal, 
(1981) T.L.N.J. 227: (1982) 1 M.L.J. 
315; Ali Kutty Sahib v. Cherian, A.I.R. 
1961 Ker. 138; Saradambal v. Sm. Veerappa 
Chettiar, (1978) T.L.N.J. 75; Palanichami 
Chettiar v. The Reliance Bank of India Ltd., 
(1956) 2 M.L.J. 1:69 L.W. 440; Salomon 
v. Salomaon & Co., (1897) A.C. 22; Ramesh- 
war v. Jot Ram, (1976) 1 S.C.R. 847 (1976) 
1 S.C:C. 194: A.I.R. 1976 S.C. 49; Bhad- 
sha Stores v. P. V. K. Govindan Kutty, (1957) 
K.L.T. 239: A.I.R. 1957 Kerala 41; Choka- 
lingam Chetty v. Seethai Achi, (1928) 54 M. 
L.J. 88: 27 L.W. 1: T.I.R. 1927 P.C. 
252; Ramji Lal v. The State of Punjab, I.L. 
R. (1966) Punj. 185; Steward v. The Norih 
Metropolitan Tramways Company, (1885) 16 
Q.B.D. 178. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of the First Additional Subordinate 
Judge, Madurai, dated 28th February, 1978, 
and made in I.A. No. 999 of 1977 in O.S. 
No, 482 of 1977, etc. 
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N. Sivamani, B. Rajagopalan and G. K. 
Selvarajan, for Petitioners. 


Manicka K. Ramalingam, T. R. Mani and 
T. R. Rajagopalan, for Respondents. 
Pursuant tc an order of reference to the Divi- 
sion Bench made by Maheswaran, J., dated 
lst October, 1981, in C.R.P. No. 2515 of 
1978, by Sengottuvelan, J., dated 24th Sep- 
tember, 1981, in '‘C.R.P. No. 288 of 1980 
and Swamikkannu, J., dated 31st August, 
1981, in A.A.O. No. 175 of 1979, these cases 
coming on for hearing ‘the Court made the fol- 
lowing Order. 


The Order of the Court was made by 


Sengottwvelan, J.—The above civil revision 
petitions and the civil miscellaneous appeal had 
been referred to this Bench by the order of 
His Lordship, the Officiating ‘Chief Justice, 
for an authoritative pronouncement on the 
question whether a suit instituted: during the 
period of moratorium, during which period the 
institution of suits are prohibited by the provi- 
sions of Act XV of 1976, is to be dismissed 
as not maintainable or stayed till the expiry 
of the period during which the moratorium 
subsists. The above reference is necessitated 
in view of the conflict of decisions of this Court, 
one set of decisions taking the view that the 
suit must be dismissed and the another set of 
decisions laying down that such suits ought to 
be stayed till the moratorium period is over. 


2. Before referring tp the conflicting decisions 
on this question it will be useful to set out the 
relevant sections of Act XV of 1976. Section 
2 (b) defines “agriculturist” and the same is 
as follows :— 


“2 (b). “agriculturist’” means a person 
who owns an interest in agricultural land, and 
who, by reason of such interest, is in pos- 
session of such land or is in receipt of the 
rents or profits thereof and shall include a 
lessee; but shall not include— 


(i) a firm registered under the Indian 
Partnership Act, 1932, or a company as 
defined in the Companies Act, 1956, or a 
corporation formed in pursuance of an Act 
of Parliament of the United Kingdom or of 
any special Indian Law, or 
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(ii) any person who was assessed to income- 
tax under the Income-tax Act, 1961, or to 
agricultural income-tax under the Tamil 
Nadu Agricultural Income-tax Act, 1955, 
or to sales tax under the Tamil Nadu Gene- 
ral Sales Tax Act, 1959 or under the ‘Cen- 
tral Sales Tax ‘Act, 1956, in any of the years 
1971-72, 1972-73, 1973-74 and 1974-75,” 


Section 2 (c) defines “debt” and the same 


reads as follows = 
“2 (c). “Debt”— 


(i) means any sum of money which a per- 


son is liable to pay under a contract (ex-- 


press or implied) for consideration received ; 
and 


(iz) includes rent in cash or kind which a 
person is liable to pay or deliver in respect 
of the lawful use and occupation of agricul- 
tural land.” 


Section 3 of Act XV of 1976 which bars the 
suits and applications against the agriculturist 
for the recovery of a debt is as follows :— 


“3. Bar of suits and applications.—No 
_ suit for the recovery of a debt shall be insti- 
= tuted, no application for the execution of a 
decree fo: payment of money passed in a suit 
for the recovery of a debt shall be made, 
and no suit or application for the eviction of 
a tenant on the ground of non-payment of 
a debt, shall -be instituted or made, against 
any agriculturist in any civil or revenue 
‘Court on and from the date of commence- 
ment of this Act and before the expiry of 
two years and six months from the said date.” 


Section 4 of Act XV of 1976 relates to pend- 
ing proceedings at the time of commencement 
of Act XV of 1976, which according to the 
‘Act will have to be stayed. Section 4 reads 
as follows :— 


“4, Stay of Proceedings.—(1) All further 
proceedings in suits and applications of the 
nature mentioned in section 3 in which relief 
is claimed against an agriculturist, not being 
proceedings for the amendment of pleadings 
or for the addition, substitution or the strik- 
ing off of parties, but otherwise inclusive of 
proceedings consequent on orders or decrees 
made in appeals, revision petitions, or appli- 
cations for review, shall, subject to the next 
succeeding sub-section, stand stayed until the 
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expiry of two years and six months from the 
date of commencement of this Act; 


(2) On application made by the defendant 
or the respondent or by all the defendants 
or all the respondents, as the case may be, 
the stay effected by sub-section (1) ima suit 
or application shall be dissolved and the suit 
or application shall be proceeded with from 
the stage which had been reached when fur- 
ther proceedings in the suit or the applica- 
tion were stayed.” 


According to section 3 of Act XV of 1976 
quoted ahove no suit for the recovery of a debt 
can be instituted and no application for the 
exectfion of decree for payment of money 

passed in a suit for the recovery of a debt shall 
be made against any agriculturist in any civil 
or revenue Court from the date of commence- 
ment of the ‘Act before the expiry of two 
years and six months from the said date. Ori- 
ginally such bar on the institution of suit or 
application for execution of a decree was for 
one year from the commencement of the said 
‘Act which was subsequently extended by the 
subsequent enactments. The total period 
during which the institution of suits or appli-, 
cations has been stayed as per the above en- 
actments is two years and six months, i.e., 

from 15th January, 1976 to 15th July, 1978. 

The conflict of view can now be briefly noted. 


3. In Sri Hari Babu Naidu v. S$. Alamelu 
Ammal:, Ratnam, J., following an earlier 
ruling of Mohan, J., in C.R.P. No. 1806 of 
1976, dated 8th July, 1977 (tm-reported) came 
to the conclusion that any suit instituted after 
the commencement of Act KV of 1976 cannot 
be dismissed but will have to be stayed till the 
moratorium prescribed under the Act comes 
to anend. ‘This view has been subsequently 
agreed to by Balasubrahmanyan, J., in the 
case reported in Smt. M. K. Srimathi 
Ammal x. P. Chellammal and another? 


4. But in Sarada Ammal v. V. S. M. 
Veerappa Chettiar, Ismail, J., as he then was, | 





(1980) 2 M.L.J. 115: 93 L.W. 217. 
(1981) 1 M.L.J. 315: (1981) T.L. 
227. 


r. 
2. 
N.J. j 
3. (1975) T.L.N.J. 75. 


it} 


held that a suit instituted subsequent to the 
coming into force of the aforesaid Act XV of 
1976, will have to be dismissed following an 
earlier decision of Rajagopalan, J., in RM. 
M. Ramanathan Chettiar v. Raimaswami 
Pillai and another», 


5. Before proceeding to discuss the cases that 
arise under Act XV of 1975, it will be useful 
to refer to certain earlier decisions under other 
enactments with a similar provision. The 
first case is a decision of Rajagopala Ayyangar, 
J., in Palanichami Chettiar and others v. The 
Reliance Bank of India Ltd., Madras through 
its Secretary®, under the provisions of Madras 
Agriculturists’ (Indebtedness) Temporary Re- 
lief Act (V of 1954), where a provision simi- 
lar to the one contained in section 3 of Act 
XV of 1976 existed. In that case an applica- 
tion for rateable distribution was filed against 
an agriculturist contravening section 3 of 
Madras-Act V of 1954 according to which no 
application for execution of a decree for pay- 
ment of money passed against an agriculturist 
can be filed. Negativing the argument of the 
petitioner in that case, that the intention of the 
Legislature is to give temporary relief to the 
agticulturists and hence the ends of justice will 
be met by ordering the stay of proceedings 
instead of dismissing the same, Rajagopala 
Ayyangar, J., observed as follows :— 


“The reasoning however, by which the 
learned District Munsif got over the effect 
of the words in section 3 was by resort to 
a speculation as to the purpose for which the 
Madras Act V of 1954 was passed. No 
doubt if the language used in the operative 
portion of a provision is ambiguous and is 
capable of more than one construction, the 
purpose of the enactment and the mischief 
it sought to remedy might legitimately be 
referred to decide which of the two alter- 
native constructions could be adopted. But 
when the language used is clear, Courts have 
to give effect to them and cannot cut down. 
their scope by reference to the presumed 
intentions of the Legislature.” 


a he es 
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2. (1956) 2 M.L.J. 1: (1956) 69 L.W. 
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The next case on the point is the one, reported 
in RM. M. Ramanathan Chettiar v. Rama- 
swami Pillai and another*, a case arising under 
the same section 3 of Act V of 1954, where 
Rajagopalan, J., upholding the dismissal of a 
suit filed in contravention of section 3 of Act 
V of 1954 observed as follows :— 


“The first contention of the learned counsel 
for the petitioner was that the learned Sub- 
ordinate Judge had no jurisdiction to dis- 
miss the suit, even if the institution of the 
suit was in contravention of the statutory 
ban imposed by section 3 of Act V of 1954. 
It is true there was no provision in Act V 
of 1954, analogous to section 3 (2) of the 
Madras Indebted Agriculturists Repayment 
of Debts Act (I of 1955). Nonetheless, I 
am unable to accept the contention of the 
learned counsel for the petitioner, that where 
a suit was instituted in contravention of sec- 
tion 3 of Act V of 1954, the Court in which 
such a suit was instituted had no option but 
to keep it pending, and it is not liable to 
` be dismissed. A claim which contravened 
an express statutory provision could only be 
dismissed. That the express statutory pro- 
vision in this case was really one governing 
the procedure made no difference to the 
principle to apply. Tor example a claim 
barred by the law of limitation can only be 
dismissed.” 


The next case on this question is a Full Pench 
decision of the Kerala High Court in sllikutty 
Sahib v, Cherian and other, where the lull 
Bench considered a similar case arising under 
section 3 of the Madras Act (V of 1954). 
The reference to the Full Bench was made by 
a Division Bench of the Kerala High Court 
while considering an appeal against the Judg- 
ment of Sankaran, J., holding that section 3 
was not an absolute prohibition against the 
institution of suit against the agriculturists and 
that such suit has to be stayed under section 4 
of Act V of 1954, if the plaintiff had insti- 
tuted such suit in the bona fide belief that, 
the defendants are not agriculturisfs. The 
Full Bench negativing the view taken by the 
single Judge observed as follows:— 





t. (1957) 2 M.L.J. 267: 70 L.W. 733: 
I.L.R. (1957) Mad. 1256: ‘A.I.R. 1957 
Mad. 780. 
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“We are unable to uphold this view. What 
section 3 provides is that ‘no suit for the 
recovery of a debt shall be instituted...... 
This in our opinion is an absolute embargo 
on the institution of a suit for recovery of 
a debt from an agriculturist. Sankaran, J., 
has pointed out that the plaint can be reject- 
ed under rule 11 of Order 7 of the Code 
of Civil. Procedure, only when the suit ap- 
pears from the statement in the plaint to 
be barred by any law. 


Apart from the rejection of a plaint under 
Order 7, the ‘Court has jurisdiction to dis- 
miss the suit if it comes to the conclusion 
that there is a bar to the institution of the 
suit. There may be cases like the present 
one where the parties are at issue on the 
question whether the defendants are agricul- 
turists. In such a case the Court is bound 
to try the issue and if it finds that. the defen- 
dants are agriculturists, it has jurisdiction to 
dismiss the suit. 


Coming to the second ground that there is 
no provision in the Act for the dismissal of 
the suit filed in contravention of section 3, we 
may point out that when the bar to the 
institution of such a suit is absolute, an 
express provision in the statute for dismissal 
of the suit is unnecessary. 


As regards the last ground viz., that section 4 
(providing for stay of proceedings instituted 
prior to the commencement of the Act) is 
wide enough to cover a suit instituted in 
contravention of section 3 we are of opinion 
that section 4 relates to suits which were 
instituted earlier and were pending on the 
date this Act came into force. The first 
clause of section 4 makes this clear. It re- 
fers to all further proceedings in suits and 
applications of the nature mentioned in sec- 
tion 3. Section 4 thus contemplates ‘fur- 
ther proceedings’ after the commencement 
of the Act. 


In referring to suits and applications, the 
provisions is ‘suits and applications of the 
nature mentioned in section 3’ and not suits 
and applications instituted or made in con- 
_travention of section 3. Section 4 does not 
therefore justify the conclusion that it applies 
to suits instituted after Act (V of 1954), 
came into force. We may in this connec- 
tion observe that the conclusion reached by 
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us is in consonance with the decision of the 
Madras High Court in Palanichami Chettiar 
v. Reliance Bank of India Limited", which 
Sankaran, J., declined to follow. In our 
opinion Bhadsha Stores v. P. V. K. Govin- 
dan Kutty?, does not lay down the law cor- 
rectly.” 


Thus the lull Bench came to the conclusion 
that the dismissal of the suit by the trial 
Judge was proper. In a subsequent case re- 
ported in Sarada Ammal v. S. M. Veerappa 
Chettiar, arising under section 3 of Act (XV 
of 1976), Ismail, J., as he then was, following 
the decision of Rajagopalan, J., reported in 
RM. M. Ramanathan Chettiar v. Ramaswami 
Pillai and anothert, came to the conclusion 
that the dismissal of the suit instituted in con- 
travention of section 3 of Act (XV of 1976) 
is correct. 


The reasons given by Ratnam, J., in Sri Hari 
Babu Naidu v. S. Alamelu Ammal, in sup- 
port of his conclusion that the suit instituted 
in contravention of section 3 of Act (XV of 
1976) a5 oh eases 


will have to be stayed and not dismissed are 
as follows :— 


1. The controversy has to be resolved 
not on a priori reasoning but by reference 
to the avowed objects of the Act, the history 
of the legislation and the general scheme of 
the Act. It would be incongruous to hold 
that the legislature intended that the suits for 
recovery of debts which were pending 
against agriculturists at the commencement 
of the Act should be proceeded with after the 
expiration of two years and six months, but 
at the same time entertained a different 
intention to the effect that’ similar suits 
instituted during the period of moratorium 
must nevertheless be dismissed even though 
the period of two years and six months had 
expired. 








1. (1956) 2M.L.J. 1:69 L.W. 440. 


2. 1957 K. L. T. 239: A. 1, R. 1957 
Ker. 41. 

3. (1978) T.L.N.J. 75. 

4. (1957) 2 M.L.J. 267: 70 L.W. 733. 

5. (1980) 2 M.L.J. 115: 93 L.W. 217. 
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2. Section 3 of Act XV of 1976 does not 
impose a ban on the jurisdiction of the 
Court and it only bars the institution of the 
suit for a short while. 


2 


3. Act XV of 1976 nowhere expressly 
says that the suits should be dismissed for 
contravening section 3. 


6. The above said views of the learned Judge 
will have to be examined in the light of judi- 
cial opinicn available on the question. 


7. The first reasoning is that Act (XV of 
1976) is intended as temporary relief to agri- 
culturists, that the intention of the legislature is 
not to wipe out the debts but only to postpone 
the recovery of the same and that the entire 
provisions of the Act will have to be viewed in 
that light. Referring to the background of the 
legislative history the learned Judge observ- 
ed that what was intended was only a 
temporary ban to give a breathing time to 
agriculturists in order that they may be better 
enabled to discharge their obligations without 
any financial embarrassment or difficulty. The 
evolution of the statute would have taken a 
different course if the idea had been either to 
destroy the remedy or to wipe out the debt 
itself. The Act was obviously designed to 
impose a moratorium against recovery of 
debts from agriculturists by Court process. 
Section 3 achieved this objective by imposing 
a temporary bar against the institution of suits 
and other proceedings. Section 4 related to 
pending proceedings which will have to be 
stayed fot the duration of the same period 
covered under section 3. The necessary im- 
plication of enjoining-this stay of a limited 
duration is that once the period is expired, 
the stay would also got automatically vacated. 
In reality the result of section 4 on pending 
“proceedings was that the Courts would have 
to adjourn the hearing. But once the period 
under sections 3 and 4 expired there was no 
bar to the Court taking up the proceedings 
from where they were left off. When this is 
the effect of section 4 with reference to pend- 
ing suits against agriculturists the ` position 
would not possibly have been conceived to be 
different when section 3 happened to be enact- 
ed in the same statute to subserve the same 
legislative object. It would be incongruous to 
hold that the legislature intended that suits 
for recovery of debts which were pending 
against agriculturists at the commencement of 
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the Act should be proceeded with after the 
expiration of two years and six months, but 
at the same time entertained a different inten- 
tion to the effect that similar suits instituted 
during the period of the moratorium must 
nevertheless be dismissed. 

8. In short the reasoning of the learned 
Judge on the question is that whatever may 
be the wording of section 3, in applying that 
provision we must go by the intention of the 
legislature rather than the actual wording of 
the section. But according to well-known 
canons of construction Courts are bound to 
apply the section as it exists without making 
any variations, even if such application nulli- 
fies the purpose for which the Act was enacted. 
The Court can go into the intention of the 
legislature only in cases where there is ambi- 
guity in the wording of the section. If the 
language employed in the section is plain, 
precise and unambiguous, the proper construc- 
tion of the section is primarily to be sought in 
the words used in the statute itself rather than 
from any notions which may be entertained by 
the Court as to what is just and reasonable or 
expedient, based upon the presumed inten- 
tions of the legislature not, however, declared. 
The literal construction of the statute is the 
primary rule. The classical statement of Lord 
Watson is Salomon v. Salomaon and Co.', is 
as follows: — 


“ ‘Intention of the Legislature’ is a common 
but very slippery phrase, which popularly 
understood may signify anything from inten- 
tion embodied in positive enactment to 
speculative opinion as to what the Legisla- 
ture probably would have meant, although 
there has been an omission to enact, it. In 
a Court of Law or Jéquity, what the Legis- 
lature intended to be done or not to he 
done can only be- legitimately ascertained 
from that which it has chosen to enact, 
either in express words or by reasonable and 
necessary implication. After expounding 
the enactment, it only remains to enforce it, 
notwithstanding that it may be a very gene- 
rally received opinion that it does not pro- 
duce the effect which the Legislature intend- 
ed or might with advantage be modified.” 


1. (1897) A.C. 22 at 38. 
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On a plain construction of section 3 no suit 
can be instituted after the commencement of 
Act. This necessarily leads to the conclusion 
that such suit instituted after the commence- 
ment of the Act cannot remain on the file of 
the Court. We cannot nullify the provision in 
section 3 of Act (XV of 1976) laying down 
that no suit shall be instituted after the com- 
mencement of Act (XV of 1976) by speculat- 
ing on the intention of the legislature. In our 
view the reasoning of the learned Judge on this 
aspect cannot be supported. 


9. With regard to the second reasoning, 
Ratnam, J., refers to the legislative history 
which according to him emphasises two im- 
portant features of section 3. One is that the 
bar is to act only as a temporary moratorium. 
Every time the question was mooted or re- 
viewed, the concerned legislature or other law- 
making authority only tended to reiterate and 
re-emphasise the temporary operation of the 
bar, although on every occasion the duration 
of the bar was being enlarged little by little. 
The other feature which emerges from the 
succession of Ordinances and legislative enact- 
ments on the subject relates to the avowed 
object of the Act. The object was no 
more than to give a breathing time to agri- 
culturists in order that they may be the better 
enabled to discharge their obligations without 
any financial embarrassment or difficulty. The 
basic conception which underlines both sec- 
tions 3 and 4 is the same and this scheme of 
the Act is further underlined by the avowed 
object of the Act. A reference was also made 
by the learned Judge to section 5 which pro- 
tects persons who bona fide believed that sec- 
tion 3 applied to their suit claims and in that 
belief refrained from instituting their suits 
within time. In case where the Court held 
that a suit had been instituted in contraven- 
tion of the bar under section 3 of Act (XV 
of 1976) there is nothing in the Act to sug- 
gest that the Court could not get on with the 
trial of the, suit on other issues, seeing that 
the section no longer presents any obstacle to 
such a course, In such a situation, the effect 
of the Court’s finding on the preliminary issue 
would be only to declare, ex post facto, that 
the institution is bad. Jt cannot undo the ins- 
titution, for, what is instituted and the suit be- 
ing on file is a fact which the Court cannot 
shut its eyes to. Section 3 of Act (XV of 
-1976) does not impose a bar on the jurisdic- 
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tion of the Court. It only bars the institu- 
tion of the suit for a short while; and if the - 
period is over, thera is no obstacle to the 
Court getting on with the suit. 


10. The learned Judge also quoted with 
approval the unreported decision of Mohan, 
J., in C.R.P. No. 1806 of 1976, dated 8th 
July, 1977, where Mohan, J., upheld the 
action of the trial Court holding that the Ordi- 
nance did not bar the jurisdiction of the ‘Court, 
but only disabled the matter from being pro- 
ceeded with for the duration of the period 
provided for in the Ordinance. Of the report- 
ed decisions expressing the contrary view, it is 
seen only the decision of Rajagopalan, J., in 
RM. M. Ramanathan Chettiar v. Ramaswami 
Pillai and another’, seems to have been 
brought to the notice of the learned Judge. 
The learned Judge distinguished the above 
decision on the following reasoning:— 


11. Technically, that decision is not binding 
because the present cases arises under a diffe- 
rent statute. The section may be in pari 
materia, but that does not make the decision 
under a different Act a binding precedent. 


12. Referring to the analogy drawn by Raja- 
gopalan, J., with reference to the provision 
of Limitation Act, which provides for the dis- 
missal of the suit filed after the period prescrib- 
ed the learned Judge observed that the Limi- 
tation Act is a permanent measure whereas 
Act XV of 1976 is a temporary measure and 
the question therefore will have to be decided 
bearing in mind the temporary nature of the 
enactment and the intention of the legislature. 


13. In the opinion of Ratnam, J., to dis- 
miss a suit because its institution is in con- 
travention to section 3, is to misunderstand 
the object of the Act and to misconstrua and 
misapply its provisions and thereby the Court 
will not only be infusing permanent life into 
a temporary legislative measure, but also make 
the Act a weapon of destruction of creditor’s 
right to recover a debt, when the Act is intend- 
ed only as a temporary postponement of judi- 
cial process for the recovery of a debt. 





1. (1957) 2 M.L.J..267: 70 L.W. 733: 
L.L.R. (1957) Mad. 1256: A. F. R. 195 
Mad. 780. i n! 
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14. Balasubrahmanyan; J., adopted the rea- 
soning of Ratnam, J., in toto in coming to a 
similar conclusion in Smt. M. K. Srimathi 
Ammal v. P. Chellammal and another’. 


15. The view expressed by Ratnam, J., based 
ipon the presumed intention of the legislature 
that there cannot be one rule for the suits ins- 
tituted before the commencement of Act XV 
of 1976 and another rule for the suits insti- 
tuted after the commencement of the Act does 
not find support in the provisions of the 
Act. As per section 4 of Act XV of 
1976 all the proceedings pending at the com- 
mencement of the Act will have to be stayed 
for the period prescribed under the Act. ‘As 
per section 3 of Act XV of 1976 no pro- 
ceedings shall be instituted against any agri- 
culturist for recovery of a debt. Thus the ‘Act 
has made distinct and separate provisions 
with reference to the suits instituted after the 
commencement of the Act and the suits pend- 
ing at the time of commencement of the Act. 
A reading of sections 3 and 4 clearly indicates 
the intention of the legislature as to what is to 
be done in respect of pending suits and in res- 
pect of suits to be instituted thereafter. We 
cannot relying upon the provision made in res- 
pect of suits pending at the time of commence- 
ment of the Act water down the prohibition 
for filing suits after the commencement of the 
Act. The learned Judge observed that on the 
date when the suit was taken up for trial the 
prohibition is not there since the moratorium 
period had come to an end and there is 
nothing to warrant the dismissal of the suit. 
But to take such view is forget the fact that 
the very institution of the suit itself is prohibit- 
ed and that the suit which was instituted in 
contravention of such prohibition cannot be- 
come validly instituted on the expiry of the 
moratorium under the provisions of Act XV 
of 1976. In the case of a suit which was not 
properly instituted initially the defect in the 
institution of the suit cannot be cured by subse- 
quent events. In this connection the learned 
Judge also réferred to the absence of prohibi- 
tion in the Act in entertaining a suit by the 
office itself and from the absence of a machi- 
nery to that effect, the learned Judge observ- 
ed, that when once a suit is instituted there 
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cannot be a subsequent dismissal. The ques- 
tion whether the defendant is an agriculturist 
as defined under Act XV of 1976, is a matter 
for decision of the Court and hence only on 
such decision whether the institution of a suit 
is proper or not can be ascertained. Ina case 
like this there cannot be a provision for receiv- 
ing the plaint by the administrative section of 
the Court since there can be a dispute with 
reference to the question whether the defen- 
dant is an agriculturist as defined under the 
Act or not. Hence only on a decision on the 
preliminary issue the question whether the 
institution of the suit is proper or not can be 
decided. Hence the reasoning of Ratnam, J.. 
that the suits instituted are to be stayed and 
cannot be dismissed subsequently does not 
appear to be correct. 


16. The learned Judge’s reasoning that the 
conclusion on this question must depend more 


‘on the intention of the legislature than on the 


a priori reasoning of the Courts on similar 
‘enactments also does not appear to be cor- 
rect. The intention of the legislature can be 
gone into only when there is any ambiguity in 
the wording of the section. A priori reasoning 
of Courts in interpreting similar enactments 
serves as a guidance and the same is of great 
value and can be departed from only on 
justifiable grounds. 


17. The third reasoning of the learned Judge 
that though the filing of a suit is quite contrary 
to the Act it cannot be dismissed since there 
is no express provision for the dismissal of 
such a suit does not appear to be correct. As 
observed by the Full Bench of the Kerala 
High Court in Alikutty Sahib v. Cherian and 
others', the expression that “no suit for the 
recovery of a debt shall be instituted...... a 
is an abclute embargo on the institution of a 
suit for recovery of a debt from an agricul- 
turist and the Court has jurisdiction to dismiss 
it if it comes to a conclusion that the bar to 
the institution of the suit is attracted. There 
may be cases where the parties are at issue on 
the question whether the defendants are agri- 
culturists. In such a case the Court is bound 
to try the issue and if it finds that the defen- 
dants are agriculturists, it has jurisdiction to 
dismiss the suit. When the bar to the insti- 
tution of the suit is absolute an express provi- : 
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sion in the statute for dismissal of the suit is 
Wie This decision of the Full Bench 

f the Kerala High Court had not been noted 
y the learned Judge. We are inclined to 
dopt the view expressed by the Full Bench and 
he decisions of Rajagopala Iyengar, J. 
Rajagopalan,- J. and Ismail, J., referred -to 
above, and hold that the bar to the institution 
of the suit under section 3 is absolute and an 
express provision in the Act for the dismissal 
of such a suit is unnecessary. 





18. In view of the conclusion arrived at on 
“the above three points we disagree with the 
views expressed by Mohan, J., in C.R.P. 
No. 1806 of 1976, dated 8th July, 1977 (un- 
reported), Ratnam, J., in Sri Hari Babu 
Naidu v. S. Alamelu Ammal, and of Bala- 
subrahmanyan, J., in Smt. M. K. Srimathi 
‘Ammal v. P. Chellammal and another?, and 
hold agreeing with the view expressed by the 
Full Bench of the Kerala High Court in Ali- 
kutty Sahib v.:Cherian and others®, Raja- 


gopala Ayyangar, J., in Palanichami Chettiar - 


and others v. The Reliance Bank of India Ltd., 
Madras through its Secretary’, Rajagopalan, 
J., in RM. M. Ramanathan Chettiar v. 
Ramaswami Pillai and another”, and Ismail, J., 
in Saradam Ammal v. V. S. M. Veerappa 
Chettiar, that a suit instituted against ariy 
agriculturist contrary to the provisions con- 
tained in section 3 of Act XV of 1976 is not 
maintainable in view of the express provision 
in section 3 of Act XV of 1976, and the same 
is liable to be dismissed. 

19, The moratorium period under Act XV 
of 1976 came to an end on 15th July, 1978. 
In all the above said.three matters the proceed- 


ings were instituted during the period in which. 


the moratorium subsisted and when the matter 
came up for enquiry before the Courts below 
the moratorium had spent itself out and on the 
date of enquiry there was no prohibition for the 
institution of suits against the agriculturists. 
In this connection it is contended that as the 
subsequent events also will have to be taken 
into consideration in moulding‘ reliefs, the suits 
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filed can now be proceeded with. -In the case 
reported in Rameshwar and others v. Jot Ram 
and others', the Supreme Court observed as 


follows: — 


“Courts of justice may, when the compel- 
ing equities of a case oblige them shape 
reliefs—and not rights—to make them justly 
relevant in the updated circumstances. 
Where the relief is discretionary, Courts may 
exercise this jurisdiction to avoid injustice. 
Likewise, where the right to the remedy de- 
pends, under the statute itself, on the pre- 
sence or absence of certain basic facts at the 
time the relief is to be ultimately granted, 
the Court, even in appeal, can take note of 
such supervening facts with fundamental 
impact. Venkateswarlu (supra), read in its 
statutory setting, falls in this category. 
Where a cause of action is deficient but later 
events have made up the deficiency, the 
Court may, in order to avoid multiplicity of 
litigation, permit amendment and continue. 
the proceeding, provided no prejudice is 
caused to the other side. ‘All these are done 
only in exceptional situations and just can- 
not be done if the statute, on which the legal 
proceeding is based, inhibits, by its scheme 
or otherwise, such change in cause of action 
or relief. The primary concern of the 
Court is to implement the justice of the legis- 
lation. Rights vested by virtue of a statute 
cannot be divested by this equitable doctrine 
(see Chokalingam Chetty v. Seethai Achi*). 
The law stated in Ramji Lal v. The State 
of Punjab®, is sound: 


“Courts do very often take notice of events 
that happen subsequent to the filing of suits 


and at times even those that have occurred - 


during the appellate stage and permit plead- 
. ings to be amended for including a prayer 
for relief on the basis of such events but 
this is ordinarily done to avoid multiplicity 
of proceedings or when the original reliet 
claimed has, by reason of change in the cir- 
cumstances, become inappropriate and not 
when the plaintiff’s suit would be wholly 
displaced by the proposed amendment. (See, 


es 
1. (1976) 1 S.IC.C. 194: (1976) 1 S.C. 
R. 847: A.I.R. 1976 S.C. 49. 
2. (1928) 54 M.L.J. 88: 27 L.W. 1: 


A.I.R. 1927 P.C. 252.. 


3. I,L.R. (1966) Punj. 125. 
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Steward y. The North Metropolitan Tram- 
ways Company!) and a fresh suit by him 
would be so barred by limitation.” 


It is no doubt true that subsequent events can 
'be taken into account to mould the relief 
¡claimed in a suit. But they cannot be taken 
ito confer jurisdiction on a Court which it did 
mot have on the date of the institution of the 
‘suit, unless there is retrospective legislation 
jconferring such jurisdiction on the Court. 
Bearing this principle in mind and also the 
subsequent event, viz., the fact that the mora- 
torium period under Act XV of 1976 came to 
an end and on the date of enquiry of these 
‘cases there. was no bar in force, we feel that 
these are fit cases where the relief will have 
jto be shaped in such a way which may not 
-prejudicially affect the parties concerned. In 
‘one of the cases we find a very heavy court- 
fee had been paid. If the suit is dismissed 
the plaintiff will lose the benefit of court- 
fees paid on the plaint. To avoid such undue 
hardship the proper procedure will be to order 
the return of the plaint. It is argued that 
such returr of plaint will deprive the parties of 
the plea of limitation. But in view of the fact 
that section 14 of the Limitation Act provides 
for exclusion of time of proceedings conducted 
bona fide in a Court without jurisdiction and 
in view of the fact section 5 of Act XV of 
1976 protects the acts done in good faith, 
ordering the return of plaints cannot prejudice 
the defendants concerned in any way. 





20. Another aspect to be considered is whe- 
ther the present case can be brought under 
Order 7, rule 10, which deals with the return 
of the plaint. Order 7, rule 10 states that the 
plaint shall at any stage of the suit be return- 
ed for presentation to the proper Court. The 
question arises as to whether the power of the 
Court to return the plaint for want of terri- 
torial and pecuniary jurisdiction can be extend- 
ed to cases where there is a bar to the institu- 
tion of suits. Though plaints which cannot 
be entertained on account of such a bar can- 
not be brought strictly under Order 7, rule 10 
yet under the inherent powers to meet the ends 
of justice, the Court has always an inherent 
jurisdiction under section 151 to return the 
plaint which under Jaw cannot be entertained 
by the Court. For instance if a plaint filed 








1. (1885) 16 Q.B.D. 178. 


KUTTAYAN GHETTIAR g. SURENDRANATHACHARY (Sengattuvelan, 3) 


-21. 
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indicates that it is for the recovery of a debt, 
due from an agriculturist the institution of 
which is barred under section 3 of Act (XV 
of 1976) the proper order would he to return 
the plaint asking the party to explain as to 
how the suit is maintainable. Tt may be argu- 
ed that in such cases the Court will have to 
reject the plaint and not return it. As 
already pointed out section 5 provides for a 
case of a plaintiff bona fide believing the 
defendant to be an agriculturist and refraining 
from filing a suit. But there is no provision 
in the Act providing for a case of plaintiff 
bona fide believing the defendant not to be an 
agriculturist and filing a suit. In the latter 
case to meet the ends of justice, especially 
after the bar to entertain the suit has ceased 
to operate, the Court can direct the return of 
the plaint under section 151 for representation 
in the same Court with a view to relieve the 
hardship that may be caused to the plaintiff 
because of their bona fide mistake. Under 
its inherent jurisdiction under section 151 and 
the power available to the Court to shape the 
reliefs taking into account the subsequent 
events to meet the ends of justice as Jaid down 
by the Supreme Court decisions cited above, 
the proper and suitable order will be to re- 
turn the plaint rather than to reject the same. 
There is also no prohibition to such a course 
in Order 7 of the Civil Procedure ‘Code. 
Considering the entire circumstances we feel 
that the proper order to be passed in this case 
will be to order the return of the plaints. 


C.R.P. No. 2515 of 1978 is filed by 
the plaintiffs against the order in I.A. 
No. 999 of 1977 on the file of the Subordi- 
nate Judge of Madurai. I.A. No. 999 of 
1977 was filed by the defendants praying for 
the dismissal of the suits on the ground they 
are agriculturists, The defendants produced 
patta book Exhibit A-1 and kist receipts 
Exhibits A-2 to A-5. The suit is one, for 
recovery of a heavy amount on the strength 
of a mortgage. 


22. C.M.A. No. 175 of 1979 is filed by 
the defendant against the decision of the 
learned District Judge, Pudukkottai, rendered 
in A.S. No. 97 of 1978. The suit in O.S. 
No. 250 of 1977 is for the recovery of a sum 
of Rs, 6,000. After considering the effect of 


454 


section 3 of Act XV of 1976 and also taking 
note of the fact that moratorium came to an 
end, the learned District Judge, Pudukkottai, 
observed that the dismissal of the suit will un- 
doubtedly cause prejudice to the plaintiff and 
with a view to avoid the multiplicity 
of suits set aside the decree passed by the trial 
Court and remanded the matter back to the 
trial Court for considering the other issues in 
accordance with law. 


23. C.R.P. No. 288 of 1980 is filed by the 
plaintiff against the judgment of the learned 
Subordinate Judge of Devakottai in A.S. 
No. 12 of 1978 wherein the defendant claim- 
ed the benefit of Act IV of 1938 and Act 
XV of 1976 and prayed for the dismissal 
of the suit. The defendant produced the 
patta book Exhibit A-1 and the kist receipt. 
The learned Subordinate Judge, Devakottai, 
accepted the contention of the defendant that 
he is an agriculturist, allowed the appeal and 
dismissed the suit. 


24. In all the three matters there is evidence 
that the defendants are agriculturists and 
in none of the matters, it has been shown that 
the defendants are not entitled to the relief 
under Act XV of 1976 and hence the provi- 
sions of Act XV of 1976 is attracted in all 
these cases and all the three matters will have 
to be disposed of in accordance with the provi- 
sions of Act XV of 1976. bh 


5. In the result our answer to the guestion 
referred to us in that the suits instituted in 
contravention of section 3 of Act (XV of 
1976) are liable to be dismissed. 


26. However, taking into consideration the 
subsequent events namely, the expiry of the 
moratorium, and the inherent power vested 
with the Courts to shape the reliefs to avoid 
undue hardship to the parties the proper 
order warranted by the special circumstances 
present in these cases will be to order the re- 
turn of the plaints rather than dismissing them. 


27. Hence we accordingly order the return 
of the plaints in all the three cases. With 
liberty to re-present the same within 2 weeks. 
There will be no order as to costs. 


R.S. Return of the plaints 
ate ordered. 
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Gnanasoundarapandian Appellant* 
Us 
Thomas Nadar and others 

Respondents. 
(A) Document — Construction — Agricul- 


tural lands including garden with cocoanut 
trees—Lease or licence. 


(B) Registration Act (XVI of 1908), sec- 
tions 17 (1) (d), 49—Lease for yearly rent— 
Requirement of registration, — Agricultural 
lease in writing—Registration essential—Non- 
registration attracts section 49 of the Regis- . 
tration Act. 


(C) Transfer of Property Act (IV of 1882), 
sections 117 and 106. 


Where a document styled a lease showed that 
it was not for merely a year, that the plain- 
tiff was to take possession on the expiry of 
the lease though no period was fixed in the 
document itself, and that rent of 150 kalams 
of paddy in kind and Rs. 2,000 in cash for 
each fasli was payable the paddy to be 
measured by the local official marakkal and the 
rent to be paid on 31st March of each year— 
the document is one of lease for more than a 
year [Para. 12.] 


Whether a transaction is a lease or a licence 
depends upon the substance of the deed evi- 
dencing the transaction and the intention of 
the parties. Where the concerned document 
gives exclusive possession of land and garden 
with cocoanut trees with liberty to cultivate 
nanja crops in punja land and vice versa as 
also to utilise the land for double crop cultiva- 
tion even if the particular field is a single crop 
one and extra share in accordance with cus- 
tom for such use is provided an interest in 
the land is created and the document is only 
a lease and not a licence. 


[Paras, 12 and 14.] 


“S.A, No. 950 of 1979. 
23rd December, 1981, 


it 


The argument that since in the case of garden 
lands the person in occupation is only entitled 
to the usufruct the transaction is only a licence 
is not acceptable, because so long as the tran- 
saction is a composite and indivisible one which 
covers both the lease and licenge and so long 
as a part of it can be entered into only by a 
registered document, the document will have 
to be registered. [Para. 15.] 


The lease being for yearly rent the document 
fell within the scope of section 17 (1) (d) of 
the Indian Registration Act. The document 
therefore, had to be registered. [Para. 15.] 


If an agricultural lease was in writing, then 
registration of the document was essential and 
its non-registration involved the consequences 
provided in section 49 of the Registration Act. 


[Para. 17.] 


Since section 117 of the Transfer of Property 
Act exempted the agricultural lease in Chap- 
ter V, section 108 of the Act cannot be in- 
voked to non-suit plaintiff on the ground: of 
there being no, termination of the lease in 
accordance with the provisions of that section. 
Nor could the section be invoked as principles 
of justice and equity. [Para. 17.] 


Cases referred to:— 


L. R. Ganapathi Thevar v. Sri Navaneethe- 
swaraswami Devasthanam, Sikkil, (1969) 2 S. 
C.J. 132: (1969) 2 M.L.J. (S.C.) 31. (1969) 
2 An.W.R. (S.C.) 31: (1969) 1 S.C.R. 508: 
A.I.R. 1969 S.C. 764; Venkatachalapathy 
Odayar v. Rajalakshmi Ammal, (1981) 1 
M.L. J. 11; Sivasubramania Thevar v. Devan 
Bahadur T. N. S., (1933) 64 M.L.J. 676: 
37 L.W. 672: A.I.R. 1933 Mad. 451; 
Namdeo v. Narmada Bai, 1953 S.C.J. 306: 
(1953) 1 M.U.J. 715: 1953 S.C.R. 1009: 
A.I.R. 1953 S.C. 228. 


Appeal against the decree of the Court of the 
Subordinate Judge, Thanjavur, dated 4th 
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preferred against the decree of the Court of the 
District Munsif of Thiruvaiyaru in Original 
Suit No. 29 of 1978. 
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The Court delivered the following 


JupcmMent.—This second appeal has been 
filed by the plaintiff in O.S. No. 29 of 1978 
in the Court of the District Munsif of Thiruvai- 
yaru. He has been unsuccessful throughout. 
The suit properties measuring 9.28 acres are 
situate in Keeraikolai Vattam within the 
Municipal limits of Thanjavur Town. It is 
not in dispute that these properties belong to 
the plaintiff. He and his brother executed a 
mortgage over those and other properties in 
favour of one Ramanathan Chettiar of Karai- 
kudi on 6tb July, 1967, as security for a loan 
of Rs. 55,000. The mortgagee assigned his 
intewest by a registered assignment dated 2nd 
September, 1972, in favour of defendants 1 
and 2, who are husband and wife respectively. 
The plaintiff's case was that on the same day, 
he entered into an oral arrangement by which 
the defendants were to be in possession of the 
suit properties for a period of three years, so 
that the income from the properties could be 
adjusted against the loan. After the said 
period of three years it was stated that posses- 
sion was to be surrendered to the plaintiff. 
One of the items of properties viz., Item 
No. 2, is a cocoanut thope. The possession 
would, therefore, have to be surrendered by 
2nd September, 1975. According to the plain- 
tiff, it was actually so surrendered. But on 
5th May, 1976, defendants 1 and 2 and their 
agent, the third defendant, prevented him from 
harvesting the crops. Though originally he 
came forward with the suit for permanent 
injunction, subsequently he amended the plaint 
to the effect that even if the Court found that 
the plaintiff was not in possession of the suit 
properties on the date of the suit, the defen- 
dants may be directed to deliver the suit pro- 
perties to the plaintiff. 


2. In the written statement, while admitting 
that there was an assignment of the mortgage 
in favour of defendants 1 and 2, the plea taken 


was that on 17th April, 1973, possession was 
handed over to the first defendant under I*xhi- 
bit B-1, an unregistered lease deed. ‘The plea 
was that the first defendant was a cultivating 
tenant and that he could not be evicted from 
the properties. Tt was also pleaded that the 
civil Court has no jurisdiction to go into the 
question of possession in the hands of a cul- 
tivating tenant. 
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3. The trial Court held that the arrangement 
as if the defendants were to be in possession 
of the properties for a period of three years 
and enjoy the usufruct in discharge of the 
mortgage was not true. It was also held that 
the plaintiff was not in possession of the suit 
properties on the date of the suit. The plea 
of the defendants that they were the cultivat- 
ing tenants was found against. As the suit 
was for a permanent injunction and as the 
plaintiff was found not to be in possession of 
the properties, the trial Court refused the 
prayer for injunction. With reference to the 
plea of the defendants that there was a lease 
agreemen: on 17th April, 1973, the trial Court 
held that there was such a lease and it was not 
vitiated by any fraud or undue influence. In 
the result, the suit was dismissed. 


4. On appeal by the plaintiff, the learned 
Subordinate Judge of Thanjavur was also of 
the opinion that the lease deed Exhibit B-1 
was not brought into existence by any fraud, 
coercion or under influence, that it was valid 
and that the defendants were in possession of 
the properties. JEven if the first defendant was 
taken to be a cultivating tenant and even if 
he was not entitled to the benefit of the Tamil 
Nadu Cultivating Tenants’ Protection Act, the 
lease in his favour had not been properly termi- 
nated under section 106 of the Transfer of 
Property Act, so that the suit was liable to 
be dismissed. The appeal was accordingly 
dismissed. 


IN 


5. In the second appeal the Icarned counsel 
for the appellant Mr. O. V. Baluswami, con- 
tended that the Court below had not consi- 
dered the adangal registers which showed the 
plaintiff to be in possession of the properties 
and that the finding as regards possession was, 
therefore, erroneous and liable to be set aside. 
He contended also that Exhibit B-1, the lease 
deed, was vitiated by undue influence. In 
any event. according to him, the defendants 
were not entitled to the benefits of the Tamil 
Nadu Act XXV of 1955, as they were not 
the cultivating tenants within the meaning of 
the said Act. He contended also that Exhi- 
bit B-1, the lease deed, could not have been 
looked into for any purpose, as it was an 
unregistered lease deed, Mr. R. G. Rajan, the 
learned counsel for the respondents disputed 
every one of these propositions. 
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6. The question as to whether the first defen- 
dant is a cultivating tenant may first be exa- 
mined even on the footing that Exhibit B-1 is 
a valid document and is liable to be looked 
into in support of the plea of possession. 
Section 2 (aa) of the Tamil Nadu Cultivating 
‘Tenants’ Protection Act, 1955, defines ‘cultivat- 
ing tenant’ as meaning “a person who contri- 
butes his own physical Jabour or that of any 
member of his family in the cultivation of any 
land belonging to another, under a tenancy 
agreement express or implied”. This provision 
was construed in L. R. Ganapathi Thevar v. 
Sri Navaneetheswaraswami  Devasthanam, 
Sikkil', as meaning that a person should carry 
on personal cultivation which requires that he 
should contribute his own physical labour. 
The use of physical labour was stated to 
include physical strain, the use of muscles and 
sinews and mere supervision of work, or main- 
tenance of accounts or distribution of wages 
would not be such contribution of physical 
labour as to attract the definition. There is 
no evidence to show that the first defendant 
utilised his own physical powers in cultivating 
the lands. There were, of course, an agent, 
who is P.W. 3, and a watchman, who was 
P.W. 4. But the services rendered by these 
persons or by others will not satisfy the require- 
ments of the statute. It is, therefore, clear 
that he is not a cultivating tenant. It is obvi- 
ous that he is a man of affluence, as he has 
been in a position to advance such a large sum 
of Rs. 57,000 on a mortgage of these proper- 
ties. He is referred to as an Industrialist in 
Kovilpatti. It would be too much to expect 
him to have used his own physical labour in 
cultivating these lands in Thanjavur when he 
bad other interests in and was a normal resi- 
dent of Kovilpatti. 


7. Even assuming that he is not a cultivating 
tenant, if there was a lease in his favour and 
if the lease was not properly terminated, then 
he would be entitled to continue in possession 
of the Jands. It is thus necessary to find out 
whether there was a lease of the lands in his 
favour and whether the lease deed relied on 
is admissible in evidence. If he was a lessee, 
then it would be necessary also to go into the 
question as to whether a notice under sec- 


1. (1969) 2S.C.J. 132: (1969) 2 M.L. 
. (S.C.) 31: (1969) 2 An. W.R. (S.C.) 
31: (1969) 1 S.C.R. 508: A.I.R. 1969 S. 
C. 764. 
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tion 106 of the Transfer of Property Act, was 
necessary. 


8. Exhibit B-1 isin Tamil. It is dated 17th 
April, 1973, and is styled ‘a lease deed’. The 
annual rent provided is 160 kalams of paddy 
and Rs. 2,000. It requires the party of the 
second part viz., the first defendant, to make 
the necessary repairs for the irrigation channels 
and tend the properties. The first defendant 
was also to manure the properties in due time 
and plant the Kuruvai seedlings by the 15th of 
Adi and Samba seedlings by the 15th of Purat- 
tasi. He was required to see, that others did 
not use the channels in the properties for irri- 
gating their lands. Clause 4 requires the pay- 
ment of rent in kind by the 31st of October 
and 31st March and in cash by 31st March. 
Interest was provided for the arrears. If the 
wet lands were utilised for dry crops or the 
dry lands were utilised for wet crops, or if 
single crop lands were used for double crops, 
then according to the village custom, the. plain- 
liff would be entitled to the extra share. If 
there was any non-cultivation or if there were 
any damage by floods or drought, there would 
be no reauction in the rent. The possession 
of the properties was to be taken by the plain- 
tiff when the time fixed for the lease was over. 
These in substance are the terms of the docu- 
ment. ` 


9. The learned counsel for the appellant 
contended that this document was obtained 
under undue influence. The relevant allega- 
tions in the plaint are as follows :— 


“The fabricated lease deed filed by the first 
defendant reads that it secures an annual 
rental of 160 kalams per annum besides a 
cash rent of Rs. 2,000 per annum which on 
the face of it is thoroughly unconscionable 
and unjust. The Court is‘in law entitled to 
infer frem the circumstances proved and 
otherwise that the transaction of lease is 
brought about by undue influence.” 


10.- This plea was denied in the written state- 
ment. The trial Court framed an additional 
issue as to whether the lease in favour of the 
first defendant was vitiated by fraud and 
undue influence. It was pointed out that the 
plaintiff had admitted that he himself had 
arranged for the transaction of the assignment 
of the mortgage in favour of defendants 1 and 
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4, that the parties to the suit weré ali rich men 
and industrialists having a large number of 
day-to-day transactions, that the plaintiff could 
have had independent and disinterested advice 
and that there could be no domination of the 
will of the lessor by or on behalf of the lessee, 
lt was also pointed out that the relationship 
of debtor and creditor subsisting between the 
plaintiff and the first defendant could not lead 
ito the inference that the lease deed was a 
forged and fabricated one. The lower appel- 
date Court has also rejected the plea. The 
question as to whether there was undue influ- 
ence or not is a question of fact and I do not 
think it possible to interfere with the concur- 
rent finding of the Courts below on this point. 


11. As regards the execution of Exhibit B-1, 
by the plaintiff, there is the evidence of D.W. 
2, who was one of the attestors. His evidence 
has been accepted as true by both the Courts 
and it is not, therefore, possible to hold that 
the plaintifi signed on a blank form, which had 
been filled up by the first defendant later on. 
In the light of the above discussion, it follows 
that Exhibit B-1 was a valid document. It is 
also not clear in evidence as to what happened 
between 2nd September, 1972 and 17th April, 
1973 to show that the first defendant, who was 
himself brought on the scene by the plaintiff 
for the purpose of the assignment of the mort- 
gage was trying to act adversely to the inte- 
rests of the plaintiff. 


12. On the footing that Ixhibit B-1 was a 
proper and valid document and that it was not 
vitiated by any undue influence, | have to 

consider whether Iéxhibit B-1 can be relied on 

in support of the defendant’s case of posses- 

sion. The contention urged is that Exhibit 
B-1 is a document which required registration. 

The tenor of the document shows that the 
lease deed is not merely for one fasli. ‘Though 
clause 8 of the document provides that the 
plaintiff was to take possession when the lease 
expired, there is no period fixed in the docu- 
ment itself. -The document appears to require 
the payment of rent for each fasli in kind to the 
extent of 160 kalams of paddy and in cash of: 
Rs. 2,000. Further, in clause 4, there is a. 
provision for measuring the paddy by the local’ 
official measure of a marakkal ( y 6 3 AS 
u Hop S sus y Awr upésrerea, 
and again for payment of rent, the date fixed 
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is 31st March of each year. It thus follows 
‘that this is a document of lease for more than 
(one year. 


13. ‘Tf it is a lease for more than one year, 
then under section 17 (1) (d) of the Indian 
Registration Act, it is compulsorily registrable. 
The contention urged is that it is only a licence 
and not a lease. Several cases bearing on the 
point were .cited before me and I do not think 
it necessary to go into all of them, as the latest 
decision cf Ramanujam, J., in Venkatachala- 
pathy Odayar v. Rajalakshmi Ammal, has 
brought out the principle to be applied in a 
case like this as follows :— 


“To decide whether a particular transaction 

is one of licence or lease, Courts have ap- 
plied various tests. If a right is created in 
respect of a land for a specified time and 
the grantee is expected to exploit the land 
‘for purposes of his own, then the transaction 
can be said to be one of lease. But, where 
without creating any interest in the land the 
right to collect the usufructs from the trees 
standing on the land alone is given, the 
grantee cannot claim to be a lessee, he can 
be said to be a licensee only. In determin- 
ing whether a particular transaction is a lease 
or a licence, we have to be guided by the 
substance of the deed evidencing the trans- 
action and the intention of the parties.” 


14. By this test, in the present case, exclusive 
possession has been granted to the first defen- 
dant. He has to cultivate the land as is clear 
from the fact that he has to measure 160 
kalams of paddy. Exhibit B-1 contemplates 
that he may cultivate Nanja crops in Punja 
lands and vice versa. He may also utilise the 
lands for double crop cultivation, even though 
the particular field may be a single crop one. 
Extra share is provided in accordance with the 
village custom for such use. Interest is created 
in the land. Exclusive possession was given. 
Taking inte account the tenor of the document 
and the terms described above, it has to be 
held that the document is only a lease and nat 
a licence. 





1.7 (1981) 1 M.L.J. 11 at 12. 
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15. One of the three items of properties, as 
mentioned already, is a garden land where 
there are cocoanut trees. While the plaintiff 
alleges that there are about 800 trees, accord- , 
ing to the defendants there are only about 300 
trees. In either event, it is not in dispute that 
the transaction covers lands which are garden 
lands. In the case of such garden lands, it is 
contended that where the person in occupation 
is only entitled to the usufruct, the transaction 
could only be a licence. Even assuming that 
this contention is to be accepted with reference 
to the garden land, still so long as the transac- 
tion is a composite and individisible one, which 
covers both the lease and licence and so long 
as a part of it can be entered into only by a 
registered document, the document would have 
to be registered. Section 17 (1) (d) of ihe 
Indian Registration Act provides that a lease 
of immovable property from year to year, ot 
for any term exceeding one year, or reserving 
a yearly rent would have to be by a registered 
instrument. In the present case, the terms of 
the document show that it is a lease from year 
to year. At any rate, there is a provision 
regarding payment of yearly rent. A part of 
it has to be paid at the time of the first crop 
and another part at the time of the second 
crop. As far as the cash consideration is con- 
cerned, it has to be paid by 31st March. 
Thus, it is a clear case’ where the lease was lor 
yearly rent, so that the document falls within 
the scope of section 17 (1) (d) of the Indjan 
Registrations Act. The document, therefore, 
has to be registered. 


16. The learned counsel for the respondents 
contended that even assuming that the docu- 
ments had to be registered, still the unregistered 
document could be looked into for the purpose 
of finding out the nature of possession in the 


hands of the first defendant. Section 49 of the 
Indian Registration Act, provides that no docu- 
ment required by section 17 to be registered 
shall affect any immoveable property comprised 
therein, or be received as evidence of any 
transaction affecting such property, unless it 
has been registered. The reception of the 
document is thus barred by section 49 of the 
Act. The learned counsel for respondents con- 
tended that the proviso contemplates that an 
unregistered document may be received as evi- 


iT] 


dence of any collateral transaction not required 
to be effected by registered instrument. It is 
also contended that the document could be 
looked into for any collaferal purpose. In the 
present case, the purpose for which Exhibit 
B-1 is produced cannot be considered to be a 
collateral purpose. The purpose is to show 
that the first defendant is in occupation of the 
properties under a lease deed. I have not 
been referred to any case where a lessee, who 
is in possession under an unregistered docu- 
ment, is entitled to plead in defence that under 
an unregistered lease document he is entitled 
to continue in possession and rely on such a 
document. 


17. The learned counsel for the respondents 
contended that though section 107 of the Trans- 
fer of Property Act provides that a lease of im- 
moveable property from year to year, or for 
any term exceeding one year, or reserving a 
yearly rent, could be made only by a regis- 
tered instrument, still section 117 of the Trans- 
fer of Property Act, clearly exempted leases 
for agricultural purposes from the scope of 
the provisions of Chapter V dealing with leases 
of immoveable property, unless the State Gov- 
enment notified that the provisions of the 
Transfer of Property Act were applicable in the 
case of agricultural leases. In the absence of 
such notification, according to the plaintiff, 
exemption prevailed and, therefore, the non- 
registration would not stand in the way of the 
document being received in evidence. In 
making this submission, the learned coun:el 
has overlooked the specific provision of section 
17 (1), (d) of the Indian Registration ‘Act, 
which deals with all leases of immovable pro- 
perties whether they are agricultural or non- 
agricultural. It has been held by this Court 
in Sivasubramania Thevar v. Dewan Bahadur 
T. N. S., Theerthapathi, Zamindar of Sin- 
gampattil, that if an agricultural lease is made 
in writing. it would require registration under 
section 17 (1) (d) of the Act if it was from 
year to year or for any term exceeding a year 
jor reserving a yearly rent. In view of this 
idecision, it has to be held that if the lease is in 
writing, then registration of the document is 
jessential and its non-registration involves the 


RR 
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consequences provided in section 49 of the 


Registration Act. 


18. There was a plea that section 106 of the 

Transfer of Property Act applied to the pre- 

sent lease and that in the absence of notice of 

termination of the lease as contemplated by the 

said provision, the suit is not competent. In 

the light of the contention that section 117, 

exempted the agricultural Jeases in Chapter V, 

it would follow that section 106 also cannot be 

invoked. The Court below was, therefore, 

not justified in non-suiting the plaintiff on the 

ground that there has been no termination of 

the lease in accordance with the provisions of 

section 106 of the Transfer of Property Act. | 
It is not proper to suggest that even if section | 
106 of the Transfer of Property Act did not | 
apply, there is need to terminate the lease by; 
a notice as a condition precedent.to the main- , 
tainability of the suit. If section 106: 
does not apply, it would not be proper to 
invoke it under the justice, equity and good 
conscience rule. See Namdeo v. Narmadha 
Bait. The circumstance that Exhibit B-1 was 

properly entered into without any undue influ- 

ence is of no significance in the present case. 

When the document is ruled out of considera- 

tion and when there is no question of any 

notice of termination of any lease, as such, the 
plaintiff would be entitled to take over posses- 

sion of the properties. There will be a decree 
for possession. Possession in the respondent’s 

hands will not be disturbed for 3 months from 

this date. 


19. The second appeal is accordingly allowed 
and the suit is decreed with costs in this Court. 
S.J. 


Appeal allowed. 


1. 1953 S.C.J. 306: 1953 S.C.R. 1009: 
(1953) 1 M.L.J. 715: A.I.R. 1953 S.C. 
228, : 
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IN THE HIGH -COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—R. Sengottuvelan, J. 


The Official Receiver, Madurai having his 
Office at Court Buildings, Madurai’ 

.. Petitioner* 
v. 


P. N. Krishnaier and others 
i Respondents. 


Provincial Insolvency Act (V of 1920); Civil 
Rules of Practice, rules 163 and 165—Applica- 
tion by Official Receiver to draw out money 
deposited in Court — Order of annulment of 
insolvency passed—O fficial Receiver whether 
has locus standi to apply for withdrawing 
money deposited by tenant in respect of arrears 
of rent for period for which the estate vested 
with him. 


Held: In spite of the order of annulment, 
the Official Receiver is bound to carry on the 
administration of the estate for the period for 
which the estate vested with the Official Recei- 
ver to its logical end. The Official Receiver 
will have to realise the amount due to the 
estate during that period and account for the 
same to the persons concerned. The rent in 
Court deposit relates to the period during 
which the property vested with the Official 
Receiver and as such he has got every 
right to receive the rent lying in Court de- 
: posit. [Para. 3.] 


Cases referred to:— 


Kamireddi Timmappa v. Devasi Harpal, 
(1929) 56 M.L.J. 458: 29 L.W. 23: ALR. 
1929 Mad. 157; Baluswami Naidu v. Official 
` Receiver, Madura, (1936) 165 I.C. 207: 44 
L.W. 719: A.I.R. 1936 Mad. 915. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
Madurai, dated 18th June, 1980 and made in 
T.A. No. 30 of 1980 in O.S. No. 444 of 1974. 


D. C. Krishnamurthy, for Petitioner. 
V. Natarajan, for Respondents. 


*C, R,P. No. 2219 of 1980. i 
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The Court made the following 


Orper.—This civil revision petition is filed by 
the Official Receiver, Madurai, against the 
order of dismissal passed by the Subordinate 
Judge, Madurai dismissing I.A. No. 30 of 
1980 in O.S. No. 444 of 1974. The said. 
application was filed under rules 163 and 165 
of Civil Rules of Practice for the issue of a 
cheque, in favour of the Official Receiver, for 
Rs, 23,058.65 which represented the rent in 
respect of the property vested with the Official 
Receiver and which was deposited by the 
tenant in the proceedings started by him with 
reference to the property in his occupation. 
The amount in Court deposit represented the 
rent for the house property forming part of 
the ‘estate and it is for the period from 1st 
July, 1974 to 23rd August, 1979. It has to be 
noted that the insolvency itself has been annul- 
led on 23rd August, 1979, 


2. The contention of the third respondent 
herein (tenant in occupation of the premises) 
is that in view of the order of annulment, the 
Official Receiver has no locus standi to file the 
application since the Receivership had come 
to an end on the date of annulment. The 
learned Subordinate Judge agreeing with the 
said contention dismissed the application. 
This civil revision petition is filed against the 
said order of dismissal. 


3. It is contended on behalf of the civil revi- 
sion petitioner that on the passing of the order 
of annulment only the status of the insolvent 
comes to an end; but the administration of the 
estate for the period for which it was vested 
with the Official Receiver will have to be 
carried on to its logical end. In support of 
this contention, the decision reported in Kami- 
reddi Timmappa v. Devasi Harpal, is relied 
upon where the following observation is 
found: 


“I think, therefore, the correct view of the 
position is that although the annulment of 
adjudication, put an end to the insolvent’s 
state of insolvency, it does not in cases such 
as are contemplated by. section 37 where as 
Court still retains control of the insolvent’s 


1. (1929) 56 M.L.J. 458: 29 L.W. 23: 


22nd January, 1982. A.I.R. 1929 Mad. 157. 


iy 


ašsets, put an end to the insolvency proceed- 
ings within the meaning of section 28, that 
all creditors named in the insolvency peti- 
tion schedule are bound by a composition 
which has been approved by the Court and 
must come in on foot of it and cannot have 
any remedy de hors the insolvency proceed- 
ings, and that any creditor is entitled unless 
the Court thinks his application is unduly 
delayed, to prove his debt at any time be- 
fore the final dividend has been paid.” 


Apart from the above observation, in spite of 
the order of annulment the Official Receiver 
is bound to carry on the administration of the 
estate for the period for which the estate vested 
with the Official Receiver to its logical end. 
The Official Receiver will have to realize the 
amount due to the estate during that period 
and account for the same to the persons con- 
cerned, The rent in Court deposit relates to 
the period during which the property vested 
with the Official Receiver and as such he has 
‘|got every right to receive the rent lying in 
Court deposit. The view taken by the lower 
Court that the Official Receiver has no locus 
standi to file the application even in respect of 
the arrears of rent for the period for which the 
estate vested with him does not appear to be 
correct. The learned counsel for the third res- 
pondent contends that in view of the order 
of annulment the Official Receiver has no locus 
standi to file the application and relies upon a 
case reported in Raluswami Naidu v. Official 
Receiver, Madura’, for this proposition. This 
was a case where an application was filed for 
restraining the Official Receiver from selling 
the properties after the order of annulment 
was passed. The facts of that case are entirely 
different and the principles laid down in that 
case cannot be applied to the facts of this case 
which relate to the recovery of rent for the 
period for which the estate vested with the 
Official Receiver. 


4. Under those circumstances, the order of 
the lower Court will have to be set aside and 
it is accordingly set aside and the civil revision 
petition is allowed. . There will be an order 
directing the issue of a cheque for Rs. 23,058-65 


1. (1936) 165 I.C. 207: 44 L.W. 719: 
A.I.R. 1936 Mad. 915. 
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as prayed for in 1.A. No. 30 of 1980 in 
favour of the Official Receiver. There will 
be no order as to costs. 


R.S. 


Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —S. Swamikkannu, J. 


M. Janakirama Iyer Petitioner* 
Vv. 
Meenakshiammal Respondent, 


(A) Civil Procedure Code (V of 1908), 
Order 21, rule 12—Application for enquiring 
into mesne profits—Plaintiff taking possession 
of all the properties covered in the suit — 
Period of limitation—Application filed beyond 
three years held barred by limitation—-Right 
to apply—When accrues. 


(B) Limitation Act (XXXVI of 1963), Arti- 
cle 137—Scope and applicability. 


The starting point for the three. years’ limita- 
tion period under Article 137 of the Limita- 
tion Act, is the date when the right to apply 
accrues. In the instant case the right to 
apply for mesne profits accrued to the plain- 
tiff even on the date when the properties 
(house) had been taken delivery of by the 
plaintiff on 29th March, 1975. When the 
plaintiff had taken possession of the proper- 
ties and he had failed to move within the 
period of three years, claiming mesne profits, 
the lower Court is correct in holding that the 
application filed on 11th December, 1979, is 
barred by time. [Para. 4.] 


There was no material to infer that the suit 
was not finally disposed of between the parties 
The contention that the application for mesne 
profits is only a reminder and the suit must 


still he deemed to be pending is untenable. 


[Para. 4.] 
Cases referred to:— 


Ramasulramanya Pattar v. Karimbil Pati, 
(1940) 1M.L.J. 54: I.L.R. (1940) Mad. 





*C.R.P. No. 703 of 1981. 
9th March, 1982. 
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372: 50 L.W. 933: A.I.R. 1940 Mad, 124; 
Jainalabuddin v. K. S. A. Abdul Kadar, 
(1978) 91 L.W. 478; Dashinamurthi Pillai v. 
Vedamurthy Mudaliar, (1927) 53 M.L.J. 
440: A.I.R. 1927 Mad. 842; K. R. Muthu 
Alagappa Chettiar v. Ahmed Ibrahim Alim 
Saheb, (1925) 22 L. W. 347: ATR. 1925 
Mad. 1276; Ramachandra Raju v. Bhujanga 
Rao, (1923) I.L.R. 46 Mad. 46; Chandra- 
kantam v. Chandramouliswara Prasad, (1948) 
2 M.L.J. 206: 61 L.W. 562 (2): ATR. 
1949 Mad. 134. 


. Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
‘of the Court of the Subordinate Judge, Mayu- 
ram, dated 20th September, 1980 and made 
in I.A: No. 877 of 1980 in I.A. No. 234 
of 1980 in O.S. No. 21 of 1963. 


R. Srinivasan, for Petitioner. 


V. Sridevan and R. Balachander, for Respon- 
dent. 


‘The Court made the following 


Orprr.—This civil revision petition is filed 
against the order passed in I.A. No. 877 of 
1980 in I.A. No. 234 of 1980 in O.S. 
No. 21 of 1963 on the file of the Court of 
the Jearned Subordinate Judge, Mayuram, 
‘The application was filed by the plaintiff 
under Order 7, rule 11 and section 151, ‘Civil 
Procedure Code, to enquire as to whether 
I.A. No. 234 of 1980 filed under Order 20, 
rule 12, Civil Procedure Code, is barred by 
time. The lower Court has dealt with the 
matter by rasing a point whether the claim of 
mesne profits is barred by time and came to 
the conclusion that Article 137 of the Limita- 
tion Act, would apply to a case of this type, 
„since the plaintiff had taken possession of all 
the properties covered in the suit and as the 
application for mesne profits had not ‘been 
filed within a period of three years from the 
date when it accrues and that the application 
was barred by time. ‘Aggrieved by the above 
decision of the lower ‘Court the second plain- 
tiff has come forward with this civil revision 
petition, inter alia contending that the lower 
Court had erred in holding that the petition 
filed by the respondent herein to appoint a 
Commissioner to ascertain the mesne profits is 
barred by time. It is further contended by 
the learned counsel for the révision petitioner 
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that in view of the fact that in the prelimi- 
nary decree relegating the ascertainment of 
the mesne profits by means of a separate 
application, the learned Subordinate Judge 
ought to have held that-the present applica- 
tion is not an independent one but ‘only a con- 
linuation of the suit Mr. R. Srinivasan, learned 
counsel for the revision petitioner, submitted 
that the lower Court failed to see that when 
no final decree has been passed the question 
of limitation would not arise at all. It is fur- 
ther submitted on behalf of the revision peti- 
tioner by Mr, R. Srinivasan, learned counsel 
for the revision petitioner, that the learned’ 
Subordinate Judge fell into error in taking the 
date on which the plaintiff took delivery of 
possession of the property wiz., 30th 
March, 1975, as the date on which the right 
to apply for the mesne profits accrued, Tt is 
also pointed out on behalf of the revision peti- 
tioner that the Court below erred: in applying 
Article 137 of the Limitation Act, and 
holding that the petition was clearly barred by 
time. The view of the lower Court that the 
limitation starts on the next day as and when’ 
the property is taken possession is, according 
to the revision petitioner, clearly erroneous. 
It is further pointed out by the learned counsel 
for the revision petitioner Mr. R. Srinivasan 
on behalf of the revision petitioner that the 
decision reported in Ramasubramanya Pattar 
v. Karimbil Pati and others? and in Jainala- 
buddin v. K. S. A. Abdul Kadar and others*, 
are clearly to the effect that the claim of the 
petitioner is not barred by time. In.other 
words it is submitted that the lower Court com-- 
mitted an error in thinking that the petition 
ought to have been filed within three years 
from the date when the plaintiff took posses- 
sion of the properties. It is also submitted 
that the order under revision becomes revisa- 
ble by virtue of section 115, Civil Procedure 
Code, since the lower Court ought to have 
that the petition was not barred. by time. 


2. On the other hand Mr. R. Balachander, 
learned counsel for the respondent, contends 
that the lower ‘Court had exercised its power 
properly and there is no excess ‘jurisdiction 
nor is there any error committed by it inasmuch 


1. (1940) 1 M.L.J. 54: I.L.R. (1940) 
Mad, 372: 50 L.W. 933: A.I.R. 1940 Mad, 
124, 


2, (1978) 91 L.W. 478. 
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as it has followed the principle embedded in 
the decisions reported in Dashnamurthi Pillai 
v. Vedamurthy Mudaliar: and in K. R. Muthu 
Alagappa Chettiar v, Ahmed Ibrahim Alim 
Saheb?, 


3. As a matter of fact the lower Court in 
the order under revision itself has enlightened, 
in that it had referred to the decisions report- 
ed in Ramasubramanya Pattar v. Karimbil 
Pati and others? and in Jainalabuddin v. K. $. 
A. Abdul Kader and others*, and has observ- 
ed that under Article 137 the limitation is 
three years for any application for which no 
limitation is prescribed and that the starting 
point for the three years’ limitation period is 
the date when the right to apply accrues. In 


the instant case, according to the lower Court, 


the right to apply for mesne profits accrued to 
the plaintiff even on 30th March, 1975, itself 
because the properties had been taken deli- 
very of possession and there was no pend- 
ing’ litigation between the parties even after 
20th March, 1975, so as to infer that the suit 
has not been finally disposed of between the 
parties. When the respondent had taken pos- 
session of the properties and he has failed to 
move the Court within a period of three years, 
claiming mesne profits, it can be well said 
that the application in I.A. No. 234 of 1980 
is clearly barred by time. In the circum- 
stances it was held by the lower Court in the 
order under revision that there is absolutely 
no basis for the contention of the plaintiff 
that the application for mesne profits is only 
a reminder and the suit is still deemed to be 
pending. Therefore the lower Court repelled 
the contention that was raised on behalf of 
the plaintif and held that Article 137 of the 
Limitation Act, would apply to a case of this 
type since the plaintiff had taken posséssion 
of all the properties covered in the suit and 
as the application for mesné profits had not 
been filed within a period of three years from 
the date when it accrues due, the application 
was barred by time. Hence the application in 
I.A. No. 877 of 1980 filed by the defendant 
under Order 7, rule 11 and section 151, Civil 





1. (1927) 53 M.L.J. 440: A.I.R. 1927 
Mad. 842. 
2. (1925) 22 .LW. 347: A.I.R. 1925 
Mad. 1276. 

3. (1940) 1 M.L.J. 54. 

4, (1978) 91 L.W. 478. 
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Procedure Code, to enquire as to whether 
I.A. No. 234 of 1980 filed under Order 20, 
rule 12, Civil Procedure Code, is barred by 
time was allowed. 


4. Mr. R. Srinivasan, learned counsel for the 
revision petitioner, refers to the decision re- 
ported in Jainalabuddin v. K. S, A. Abdul 
Kader and others, where the following obser- 
vation has been made by Balasubrahmanyan, 


J— 


“This decision, however, is not apposite to 
the present case. There are no two suits 
here, but only one, and in that suit the 
plaintiffs were quite within their rights -in 
asking for a decree for “future” mesne pro- 
fits from the date of the suit. It is not 
suggested that the suit in ejectment itself is 
barred by limitation. This being so, it is 
difficult to see how Article 51 of the sche- 
dule to the Limitation Act, 1963 or any 
article at all.can have relevance to the pre- 
sent case, It may be observed that so long 
as the final decree for mesne profits is not 
passed, the suit is still pending and alive. 
There seem to be two views prevalent in 
this country as to whether the provisions of 
the Limitation Act prescribing periods of 
limitation for applications applies to the 
application for mesne profits in suits pur- 
suant to the directions in the preliminary 
decree. One view is that the statute applies, 
The better view seems to be that there is 
no such thing as limitation for such appli- 
cations. For instance, they cannot be re- 
garded as execution petitions, for the suits 
in which they are filed would still be pend- 
ing at the time they are filed. Reference 
may be made in this connection to the follow- 
ing cases: Ramasubramania Pathar v. 
Karambil Pat; Ramachandra Raju v. 
Bhujanga Rao®; Chandrakantam v. Chan- 
dramouliswara Prasad’. Although they are 
not direct decisions, it seems to me that they 
do point to the view I have earlier expressed. 
Iven otherwise, if any at all of the Schedule 





1. (1978) 91 L.W. 478. 

2. (1940) 1 M.L.J. 54. 

3. (1923) I.L.R. 46 Mad. 46. 

4. (1948) 2 M.L.J. 206: 61 L.W. 562 
: A.I.R. 1949 Mad. 134. 
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to the Limitation Act, 1963, is capable of 
application to a case of this kind it. can only 
be the residuary Article 137 falling under the 
Third Division in the Schedule relating to 
Applications, for there is no other specific 
article in that division which deals with this 
subject-matter. Under Article 137, the limi- 
tation is three years for any application for 


-which no limitation is prescribed under any’ 


other article in Part I of the Third Division 
in the schedule. The starting point for ‘the 
three-year-limitation period under Arti- 
cle 137 is the date when the right to apply 
accrues. In this case, the right to apply for 
mesne profits accrued to the plaintiff under 
the preliminary decree, but that decree was 
taken in appeal by the defendant and the 
appeal was dismissed only on 15th ‘June, 
1972. This application for mesne profits was 
actually filed in this case on 8th August, 
1972. In the circumstances, even on the 
footing that any question of limitation at 
all arises as respects an application for mesne 
profits in a.suit pursuant to a preliminary 
decree therein, J must hold that the applica- 
tion in this case has been filed within time.” 


It is relevant to note that the very same, deci- 
sion is referred to by the lower Court and it 
came_to the conclusion that under Article 137 
of the Limitation Act, the limitation is three 
years for any application for which no limita- 
tion is prescribed. The starting point for the 


‘that the-application in I.A. No..877 of 1980 


. plaintiff that the application for mesne profits 


three years’ limitation period is the date when, 
the right to apply accrues and that in the ins- | 
tant case the right to apply for mesne profits 
accrued to the plaintiff even on 30th March, 
1975, itself because of the properties had been 
taken delivery of possession. It is common 
ground that the application has been filed on 
11th December, 1979, and it is also common 


‘ground that the immoveable properties: in the 


form of house had been taken delivery on 29th 
March, 1975. Therefore the lower Court is 
correct in having observed that there was no 
material to infer that the suit was not finally 
disposed of between the parties. When the 
plaintiff had taken possession of the proper- 
ties and he had failed to move within the 
period of three years, claiming mesne profits, 
the lower Court is correct in having observed 


was clearly barred by time. Therefore, the 
contention that was raised on behalf of the 


is only a reminder and that the suit still deemed 
to be pending was rightly repelled and held 
to be unsustainable and untenable by the lower 





Court. There is nothing in this order to be 


revised or dealt with under the provisions of 
section 115, Civil Procedure Code. There are 
no merits in this civil revison petition and is 
hereby dismissed. However, there will be no 
order as to costs. 


R.S. 





Petition dismissed, 


[Enp or VoLUME (1982) 2 M. L.J. Reports. ] 
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S. Ratnavel Pandian, J. 
' Ramiah Chettiar v. 
S. Rajagopal. 


5th August, 1982. 
C.R.P. Nos. 1548 and 
1549 of 1981. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 10,43) (c)— 
Landlord owner of a building forming one 
block—Four shops bearing distinct and sepa- 
rate door numbers—Let out to four indepen- 
dent tenants for non-residential purposes — 
Petition for eviction by landlord against two 
tenants on ground of requirement of additional 
accommodation for residential purposes — 
Single revision petition, whether maintainable. 


Held: From the reported decisions it is clear 
that the single petition filed by the landlord 
in the present case under section 10 (3) (c) 
of the Act XVIII of 1960, for evicting the 
tenants on the ground that the buildings are 
bona fide required by the landlord as and by 
way of additional accommodation for his resi- 
dential purposes is maintainable. The princi- 
ple laid down in the decided cases is to the 
effect that the Court should first of all, ascer- 
tain the nature of the building as a whole and 
find out whether it is residential or non-resi- 
dential in nature, that if it is found that it is 
residential in nature, the Court can allot the 
portions sought to be evicted as additional, 
accommodation for residential purposes and 
that if the ‘Court comes to the conclusion that 
the building is non-residential in nature, addi- 
tional accommodation can be sought only for 
non-residential purposes. 


D. Peter Francis and Venkatsubramanian, 
for Petitioner. 


K. V. Venkatapathy and N. Sankaravadivelu, 
for Respondent. 


RS. Petition dismissed, 





M—yneg 


NOTES OF RECENT CASES 





[1982 





V. Balasubrahmanyan, J. 
Gopal Chit Fund v. 
N. Nambirajan. 


24th August, 1982. 
S.A. No. 1795 of 1978, 


Evidence—Withholding of available evidence 
alleged — Presumption — Notice to produce 
accounts given—Account Books not produced 
—Adverse inference by reason. thereof—Whe- 
ther can be drawn. 


The plaintiff was running a chit company. 
The defendant was a subscriber in two chits. 
He was a successful bidder in the auctions 
and as security for the payment of the subse- 
quent instalments he executed two promissory 
notes. ‘According to the plaintiff the defen- 
dant did not pay the last three instalments. 
The defendant denied the claim and pleaded 
that the balance payable by him was only 
Rs. 1,100. 


The plaintiff who had account books regard- 
ing the suit transactions did not produce the 
same in spite of notice to produce given by 
the defendant. 


Held, following the decision in Anga Naicker 
v. Ponnuswamy, (1981) 2 M.L.J. 17, that 
the Court can raise an adverse inference 
against the party withholding evidence avail- 
able with him by reason of excessive reticence 
on a technical plea regarding the onus of 
proof. In this case since the plaintiff in spite 
of notice had not produced the account books 
there is no difficulty in drawing an adverse 
inference. 


S. Subbiah, for Appellant. _ 
R. Srinivasan, for Respondents. 


RS. Second appeal 
dismissed. 





P. R. Gokulakrishnan and 
S. Nainarsundaram, JJ. 


Kedariswami v. 
Sri Nadanapatheswarar Temple. 


31st August, 1982.. 
S.T.A!. No. 1359 of 1977. 


Madras Minor Inams (Abolition and Con- 
version into Ryotwari) Act (XXX of 
1963), sections 11 and 16 (4) (ii)—S‘cope and 
applicability—Villagers of Thirukandeswaram 
claiming patta to various items, of lands—Suo 
motu enguiry by Settlement Tahsildar — 
Vilagers held not entitled to patta—Direction 
that lands should vest with the Government— 
Appeal to the  Inams Abolition Tribunal — 
Appeal dismissed for default — During pen- 
dency of the appeal temple moving Settlement 
Tahsildar to conduct fresh enquiry—Fresh en- 
quiry conducted and patta directed to be issued 
in favour of temple in respect of the same lands 
—Appeal to Tribunal—Preliminary objection 
that the Settlement Tahsildar has no powen 
to rescind the earlier order — Tribunal con- 
firming order of the Settlement Tahsildar— 
‘Appeal to High Court—Oder set aside. 


Held: The Settlement Tahsildar has no 
power to review his own order which had 
been already taken by way of appeal to the 
Tribunal and that appeal had been dismissed 
for non-prosecution. The fact that the Settle- 
ment Tahsildar had once again considered the 
grant of patta will not in any way cure the 
defect inasmuch as there was absolutely no 
provision under the’ Tamil Nadu ‘Act of 1963 
_or the Rules framed thereunder for such a 
course being adopted by the Settlement Tahsil- 
dar. Section 16 (4) (i) also fortifies the 
view to the effect that the Settlement Tahsil- 
` dar, who had decided the matter in respect of 


the same survey numbers after holding the. 


enquiry under section 11 of the ‘Act, cannot 
review the same once over again. 


R.S. Venkatachari, for Appellants. 
Annamalai, for ‘Respondent. 
RS. 





Appeal partly allowed. 


V. Balasubrahmanyan, J. 
Vinod Motilal v. 


The State of Tamil Nadu, 
represented by Collector, 
Coimbatore. 


7th July, 1982. 
C.R.P. No. 2714 of 1981. 


Civil Procedure Code (V of 1908), Order 1, 
rule 1—Government statutory tenant—Suit fon 
arrears of rent by landlord—-Several allottees 
from Government in occupation. of concerned 
building—None of the allottees impleaded as 
parties to the suit—Suit whether bad for non- 
joinder of allottees as defendants—Allottees 
held to be not necessary parties. 


Where a building is requisitioned by the 
Accommodation Controller on behalf of the 
Government, it is the State Government which 
becomes the statutory tenant and the several 
allottees whe occupy the building under allot- 
ment by the ‘Accommodation ‘Controller have 
no jural relationship with the landlord of the 
premises. With this understanding of the 
position of law as regards the landlord of the 
building and the allottees under the State 
Government, the Court below, nevertheless, 
proceeded to hold that the present suit for 
arrears of rent was bad for non-jonder of the 
allottees. The one and only reason which 
weighed with the Court in coming to the con- 
clusion was that in the event of the suit being 
decreed against the Government as the statu- 
tory, tenant, the State Government would be 
put to the necessity of having to have recourse 
against the allottees for recovery of the arrears, 


The fact that the State Government must 
ultimately get the money from the allottees 
after paying the rent in arrears to the landlord 
is no ground for regarding those allottees as 
persons who have to be impleaded as parties 
to the present suit. The suit is a simple one 
laid for the recovery of rent in arrears and 
when it recognised that the State Government 
and not any other person is the. statutory 
tenant, then it follows that the State Govern- 
ment alone can be a necessary and proper party 
to the suit for rent. That the State Govern- 
ment may have to realise the money from the 
allottees would involve a separate cause of 
action in itself in which the landlord would be 
least interested, since it is a matter which 
would strictly concern the Goyernment on the 


one hand and the allottees on the other hand. 
In these circumstances, the allottees can, by no 
means, be regarded either as necessary parties 
or. as proper parties to the present suit. 


K. Chandramouli, for Petitioner, 


Additional Government Pleader, for Respon- 
dents, 


RS. Revision petition 


allowed. 


S. Mohan, J. 


Packirisamy Peryar, since 
deceased, represented by his 
legal representative v. 


Arumboo Ammal. 
19th August, 1982. 
G:R.P. No. 93 of 1981. 


Civil Procedure Code (V of 1908), Order 22, 
rules 3 and 4—Suit for partition—Preliminary 
decree passed—One of the defendants dying 


—- Final decree not passed — Suit whether 


abates. i 


In a suit for partition a preliminary decree 
was passed setting all the defendants ex parte. 
The first defendant filed a petition to set aside 
the ex parte decree. There was another 
application with reference to recasting of the 
issues which was dismissed. ‘Against the dis- 
missal order a civil revision petition was filed. 
The first defendant died thereafter. The civil 
revision petition was dismissed since the legal 
representative were not brought on record. 
The application to set aside the ex parte decree 
was also dismissed for the same reason. The 
plaintiffs filed a petition thereafter to bring 
on record the legal representatives of the 
deceased first defendant after a long lapse of 
time. There was nof even a petition to con- 
done the delay. The application was ordered 
and the legal repesentatives were brought on 
record, ‘Against that order a revision petition 
was filed, and the correctness of the same is 


challenged. 


Held: The decision of the Full Bench 
reported in Perumal Pillai v. Perumal Chetty, 
(1928) 55 M.L.J. 253: I.L.R. 51 Mad. 701: 28 
L.W. 164: AIR. 1928 Mad. 914 (F.B.), 
says that Order 22, rules 3 and 4 of the Civil 
Procedure Code, do not apply to cases of 
death after the passing of the preliminary 
decree. This opinion was based on the Privy 
Council ruling in Lachmi Narain Marwari v. 
v. Balmakund Marwari, L.R. (1924) 51 
I. A. 321: A. I. R. 1924 P. C. 198. The 
principle enunciated in the Privy Council 
tuling was that where after the preliminary 
decree the plaintiff did not appear when the 
cause came on for final decree the striking 
out of the cause was not proper, applies by 
analogy equally to a case where a man does 
not appear because he cannot appear since he 
was dead. What is really important in these 
matters is to have a settled rule of practice. 
The present case is obviously a casus omissus 
from the Civil Procedure ‘Code, and probably 
nobody had thought of providing for it. 


A preliminary decree declares the rights of 
parties and it is only for the working out of 
the rights of parties the passing of the, final 
decree is necessary and the question of abate- 
ment does not arise. In other words the 
‘Court which passes a preliminary decree can- 
hot reverse it and then say the suit abates. 
Such a revision or modification of the decree 
could be done only on appeal. The order 
bringing on record the legal representative was 
upheld. Perumal Pillai v. Perumal Chetty, 
(1928) 55 M.L.J. 253: 'A.I.R. 1928 Mad. 
914 (F.B.), followed. 


K. Raghupathy, for Petitioner. 
K. Chandramouli, for Respondent. 


RS. Petition dismissed, 





5, Padmanabhan, J. 
T. S. Pichaiya, Tuticorin v. 
The Rent Controller, Tuticorin. 


20th July, 1982. 
W.P. No. 11636 of 1981. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973)—Powers of the Rent 
‘Controller to order restitution. 


(B) Civil Procedure Code (V of 1908), sec- 
tions 144 and_151—Applicability to Rent Con- 
trol Proceedings. 


The petitioner was the owner of the premises 
bearing door No. 479, V. E. Road, Tuti- 
corin, he having purchased it. At the time 
_ Of purchase the second respondent was a tenant 
of the premises on a monthly rent of Rs. 90. 
The second respondent attorned the tenancy 
in favour of the petitioner. The petitioner 
filed a petition for eviction of the respondent 
under sections 10 (2) (c) and 10 (3) (c) 
(i) of the Tamil Nadu Buildings (Lease and 
Rent Control) ‘Act. The tenant did not ap- 
pear and was set ex parte and an eviction 
order was passed. The petitioner filed a peti- 
tion for execution of the order of eviction. 
The property was delivered to the petitioner 
through ‘Court. The tenant filed an applica- 
tion under section 12 (3) of the Tamil Nadu 
Buildings (Lease and Rent Control) Rules, 
to set aside the ex parte order and the er 
parte order was set aside. The petitioner- 
landlord filed an appeal to the ‘Appellate 
Authority. The tenant during the pendency 
of the appeal filed a petition for redelivery of 
the property under sections 144 and 151, Civil 
Procedure Code. The Rent ‘Controller order- 
ed redelivery. The present writ petition was 
filed to set aside the order of the Rent Con- 
troller. 


Held, that an application for: restitution is an . 
application for execution and consequently the . 
Rent Controller has got the power to .order 
restitution. The same conclusion can be arriv- 
ed at on the basis of another principle of law 
as well, viz., actus curiae neminem gravabit— 
an act of Court shall prejudice no man. In 
other words, the Court will not allow a suitor 
to suffer by reason of a wrong order andi the’ 
moment the mistake is discovered it will rectify 
the error and put him so far as is possible in 
the position he would have occupied tad the 
wrong order not been passed. The conten- 
tion that the ‘Rent Controller after the amend- 
ment of the Act in 1973 had no powers to 
order restitution and effect redelivery of the 
property notwithstanding the fact that the 
order of eviction had been set aside subsequent- 
ly cannot be accepted. To held otherwise 
would be to set a premium on fraud and it 
would also be possible for a landlord to get 
ex parte orders of eviction behind the tenant’s 
back and obtain possession and the tenant 
would find himself in a helpless situation. 


R. Srinivasan, K. Raghunathan and V. Prabha- 
kar, for Petitioner. 


Manivarma, for Respondent. 


R.S. Petition dismissed . 





So, Ratnavel “Pandian and © - S. Moh 
. Mohan, J. 
So Mohan, JJ. KA 
fo Pathima Beevi v. 


Enfiel i 
nfield India Ltd., by the Sellammal. 


T Secretary v. 14th October, 1982. 
e Registrar Director 

Companies Insurance - l CAEN Na er et: 

Corporation. ae Nadu Buildings (Lease and Rent Con 

| rol) Act (XVIIL of 1960), (as amended by 

W.P. Nos, 193 and Fass of 1973), section 2 e Tenani 

194 of 1977. H and tenant of premises—Doing business— 
mEmployees’ State Insurance A ife associated with husband in the busi 

1948), section 2 (22) dct (XXXIV of —Wife lending money to husband NESS 

E fois )—Incentive bonus, whe- husband — Widow whi usband—Death of 

part of wages, i tenancy benefits E A RES ERE 


= 32h October, 1982. 






e ‘F’ was lending money to 
he business, ‘After the deathi 
F’ and his brother claimed 








Wi) Act as a tenant. Her stand was 
-Wied by the landlord. The Rent Control- 
decided the case in her favour. But on 
ppeal by the landlord, the Appellate Autho- 
SP rity allowed the appeal and reversed the order 
a of the Rent Controller. The tenant filed a 
revision to the High ‘Court. 


T. S. Gopal ( “ahi s 
Petitioner: palan and Ibrahim Kalifullah, for ay 


S. M. Ali Mohammed, for Respondent 
R.S. We 





Petition allowed 


Held, that under section 2 (8) of the Act 
only heirs and legal’ representatives who were 
living with or associated with the deceased 
tenant in the case of residential or non-residen- 
tial building as the case may be, could claim 
the benefit of continuing as statutory tenants. 
The right of the statutory tenant could be 
claimed by the surviving spouse, any son, 
daughter or legal representative. A stranger- 
creditor had no place within the scope of this 
provision. It was natural that the wife should 
be advancing money for the business. She 
was therefore, in continuous association in the 
business of her husband. As a surviving 
spouse, she was entitled to the benefits of the 
tenancy. ‘As regards the brother of the deceas- 


Mak ae ed he was merely a servant who was paid for 


6 


services ` rendered and hence not associated 
in the business. . 

T., R, Mani, for Petitioner. 

T. R. Rajagopalan, for Respondents, 

R.S. Petition allowed. 





K. B.N. Singh, CJ, and 
P. Venugopal, J. ` 
Varada Reddiar v. 


Government) of Pondicherry 3 






















15th. October; 1982; . 
| “W.A. No.\ 550 of 1977 and 

` W.A. Wo. 483 of 1982. 
Indian Treasure Trove Act i 
sections 3 and 4— Treasure and 
Meaning — , Buildozer-operator "A 


“When a piece of land belongi 
L ; on to Vv 
ed ete ee 1 a Ea Selene. 
os e Ticultural Departm 
ave Territory of P chy sage vada 
10019 valued at over Rs. 1.36 1 
J . 1.36 lakhs - * 
Seite, The operator informed the polis OF l 
pee eon Later, “a 
on issued under the Act. both 
oe the landowner claimed to pa 
: nen Assistant ‘Collector held that 
neither of them could claim ownership, O 
appeal the Pondicherry Collector cohfirmed 
e Assistant Collector’s finding, A writ peti- ` 


in response to a notifica. ` 
operator, EN . 
finders. ` 


tion filed against that order by the owner wa 
also dismissed. 


Meanwhile the operator filed a petition befor 
thé Pondicherry Deputy Collector for paymer 
of compensation as the finder of the valuable 
His petition was dismissed on the ground thaw- 
he, a” Government’ employee discovered th 
treasure in the course of his work and as suc 
the Government should be considered to b 
the finder, On a writ petition preferred by th 
operator, . the order of the Deputy Collecto 
was reversed. The landowner and the, Pondi 
cherry Government filed connected writ appeal 


against that order. ~ 


Held, that, under section 3 of the Act, “Trea 
sure” had been defined as anything © 
‘value. hidden in the soil or in “anything affix 
ed thereto. -The expression’ “hidden” hat 
‘not been defined. in the- Act. “Hidden’ 
‘meant ‘concealed’, ‘secreted,. mysterious anc 
‘obscure’. It was observed that the Reve 
‘nue Authority: was right in declaring tha 
‘the treasures were ownerless under section | 
‘of the Act. If the intention was that the Gov, 
‘ernment should be considered the finder o 
‘the treasure discovered by the Governmen 
‘employee’ in the course of his duty it shouk 
‘have been stated so in the. Act. No ‘ suclill 
‘presumption could be drawn in favour of th 
Government. The ‘Act on the other land eme 
-powered the Government to acquire the trea 
sure on payment of compensation. The finde 
of the idols should be deemed to be the finde 


i. within. the meaning of the Act. 


BR. S. Venkatachari, for Appellant. 
Whe Government Pleader for Pondicherry, fo. 


Appeals dismissed 





ondicherry four bronze” 4 


